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PREFACE. 


It  is  with  great  diffidence  that  the  following  pages  are 
offered  to  the  profession;  and  ere  doing  so  at  all  this  apology  is 
made  both  for  the  author  and  the  subject;  for  the  author,  that 
he  has  undertaken,  perhaps  too  rashly,  a  task  which  it  might 
well  have  been  hoped  and  expected  would  have  been  allotted  to 
some  one  more  able  and  experienced;  for  the  subject,  that  a  full 
and  exhaustive  treatment,  commensurate  with  its  importance, 
should  have  been  so  long  delayed. 

Scope  of  the  effort  herewith  presented  is  not  readily  desig- 
nated, just  as  many  legal  principles  are  more  easily  illustrated 
than  defined. 

Without  attempting  to  state  precisely  what  is  and  what  is 
not  included,  and  omitting  most  likely  in  the  book  itself  many 
things  which  should  not  have  been  omitted,  but  on  the  other 
hand,  by  way  of  equitable  compensation,  including  many  things 
which  should  have  been  omitted,  suffice  it  to  say  that  the  under- 
lying plan  of  the  endeavor,  at  least  so  far  as  betrayed  by  any 
overt  act,  is  to  consider  those  cases  which  affect  a  corporation 
in  its  own  existence — deal,  as  it  were,  with  its  own  entity,  with 
the  modification  and  possible  destruction  which  may  befall  the 
same  in  the  various  vicissitudes  to  which  it  may  from  time  to 
time  be  subjected. 

This  much  can,  however,  be  safely  asserted:  the  work  is  not 
put  forth  as  a  competitor  with  the  great  texts  on  corporation 
law;  it  aims  only  to  take  a  small  portion  of  this  great  topic, 
and,  by  reason  of  its  importance,  magnify  it  for  the  closer  inspec- 
tion of  the  reader;  or,  if  the  analogy  be  pardoned,  the  author 
would  wish  that  somewhat  as  Doctor  Eogers  presents  Expert 
Testimony  in  comparison  with  Greenleaf  s  comprehensive  work, 
or  as  Judge  Dillon  wrote  on  Municipal  Bonds,  segregated  from 
the  general  texts  upon  negotiable  paper,  so  the  following  pages 
may  be  found  with  reference  to  such  great  works  as  "  Cook  on 
Stock  and  Stockholders  and  Corporation  Law,"  to  be  but  sup- 

(V) 


INTRODUCTORY. 


Thb  nature  of  the  subject  does  not  well  admit  of  reduction 
to  a  series  of  principles;  nearly  every  case  will  be  found  to  be 
sm  generisy  the  decision  arrived  at  being  based,  perhaps,  upon 
a  greatly  involved  and  complicated  state  of  facts,  or  upon 
some  particular  statutory  phraseology,  or,  again,  upon  terms 
and  conditions  of  contracts;  hence,  the  only  attempt  made  is 
to  group  or  classify  the  cases  in  accordance  with  the  particular 
phase  of  the  topic  to  which  they  relate;  cases  involving  merely 
the  application  of  local  statutes  are  not  given. 

For  the  convenience  of  the  reader  each  chapter  is  made  to 
represent  a  general  division  of  the  main  topic;  the  several  cases 
in  each  chapter  stand  as  the  subdivisions;  so  much  of  the  facts, 
nature  of  the  litigation  and  reasoning  of  the  court  is  given,  as 
is  deemed  essential  to  show  precisely  what  was  considered  and 
what  was  decided. 

The  foot  notes  contain  in  the  main  the  authorities  cited  in 
the  opinions,  respectively. 

At  times  one  case  presents  two  or  more  topics,  and  should 
be  repeated  in  another  chapter;  but  it  is  given  only  once,  as  it 
is  deemed  best  in  one  analysis  to  present  all  its  features. 

The  topical  index  at  the  end  of  the  book  will,  it  is  thought, 
be  found  serviceable  and  sufficient  for  the  purpose  of  readily 
ascertaining  the  various  pages  on  which  the  respective  subjects 
are  presented. 
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CORPORATE  COMBINATION,  CONSOLIDATION 

AND  SUCCESSION. 


CHAPTER  I. 


COMBINATIONS,  MADE  BY  RAILWAY  CJORPORATIONS  WITH  RAIL- 
WAY OR  OTHER  CORPORATIONS,  UPHELD. 

The  cases  in  this  chapter  present  instances  in  which  con- 
tracts, pooling  arrangements,  or  courses  of  dealing,  of  railway 
with  railway  or  other  corporations,  involving  leases,  or  other 
uses  of  property,  traffic  arrangements  and  guarantees  were 
sustained,  and  such  defenses  as  that  the  contract  was  void  be- 
cause ultra  viresy  or  against  public  policy,  on  account  of  being 
in  illegal  restraint  of  trade,  or  tending  to  create  a  monopoly, 
were  not  sustained;  or  instances  where,  although  the  contract 
itself  between  the  parties  was  void,  one  party  had  derived  such 
a  benefit  from  the  other  party  as  to  be  under  obligation  to 
make  compensation  as  upon  an  implied  contract;  or,  although 
the  contract  was  contrary  to  public  policy,  one  party  had  de- 
rived a  benefit  and  their  relations  were  such  that  the  maxim, 
iaipo/ri  delicto  potior  est  conditio  defendentis^  did  not  apply. 

At  the  basis  of  these  questions  are  the  principle  that  a 
corporation  has  only  such  powers  as  are  granted  to  it  by  its 
charter,  and  an  attempt  to  exercise  any  power  not  so  granted 
is  ultra  mres^  irrespective  of  any  question  of  immorality  or 
public  policy  (although  circumstances  may  arise  whereby  a 
corporation  is  estopped  from  asserting  such  a  want  of  power), 
and  the  maxim  which  pervades  all  departments  of  law,  and 
which  aflfects  individual  contracts  equally  with  and  to  the  same 
extent  that  it  does  contracts  with  corporations,  solus  pojpuli 
suprema  lex. 

The  grounds  upon  which  a  contract  will  be  held  to  violate 

(1) 
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this  maxim  will  bo  found  to  arrange  themselves  under  two 
heads — contracts  which  are  immoral,  and  consequently  bad 
in  themselves,  are  necessarily  contrary  to  public  policy,  or, 
secondly,  the  contract,  while  presenting  no  element  of  immor- 
ality, has  such  a  tendency  as,  if  executed,  would  be  against 
the  general  welfare. 

The  decision  of  the  last  question  necessarily  involves  the  ex- 
ercise of  a  sound  judicial  discretion  in  determining  at  what 
point,  or  under  what  circumstances,  a  contract  improperly  re- 
strains trade  or  smothers  competition,  as  by  raising  the  price 
of  any  commodity  or  of  transportation,  or  creates  a  monop- 
oly so  as  to  be  contrary  to  public  policy. 

A  consideration  of  this  principle  will  explain  and  harmonize 
many  differences  of  opinion  between  the  judicial  tribunals  of 
different  jurisdictions,  which  would  otherwise  amount  appar- 
ently to  a  conflict  of  authorit.y,  and  will  also  mark  the  reasons 
for  the  decisions  given  in  the  next  chapter. 

The  nature  of  the  business  contemplated  by  a  contra<;t  or 
arrangement,  and  the  tendency  of  the  contract  as  affecting 
the  public,  rather  than  whether  the  parties  to  the  contract  are 
corporations  or  individuals,  are  to  be  considered  in  determin- 
ing whether  it  violates  public  policy. 

A  private  individual  may  conduct  a  railway  or  steamboat 
line,  an  inn  or  a  warehouse,  or  any  such  quasi-public  business, 
and  a  contract  would  not  be  held  valid  or  invalid  in  such  a 
case  any  more  readily,  or  upon  any  different  grounds,  than  if 
the  parties  to  the  contract  were  corporations. 

The  law  in  relation  to  the  doctrine  ultra  vireSj  and  that  the 
contract  violates  public  policy,  is  almost  entirely  evidenced  by 
our  judicial  precedents,  excepting  that  the  powers  of  corpora- 
tions, being  the  creatures  of  legislation,  are  limited,  controlled 
and,  at  times,  arbitrarily  restricted  thereby,  in  manner,  per- 
haps, that  individual  power  could  not  be. 

From  our  decisions  the  following  rules  may  be  gathered : 

A  contract  in  restraint  of  trade  is  not  necessarily  void. 

A  contract  having  for  its  object  the  prevention  of  competi- 
tion is  not  necessarily  void. 

A  contract  obviating  ruinous  competition,  and,  though  rais- 
ing prices  yet  not  raising  them  unreasonably,  nor  tending  to 
create  a  monopoly,  may  be  valid. 

And  again: 
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The  charter  of  a  corporation,  read  in  connection  with  the 
general  laws  applicable  to  it,  is  the  measure  of  its  powers. 

Corporations  are  presumed  to  contract  within  their  powers. 

Contracts,  not  on  their  face  necessarily  beyond  the  scope  of 
the  corporation  power,  will,  in  the  absence  of  proof  to  the  con- 
trary, be  presumed  to  be  valid. 

Acts  within  the  general  power,  but  done  in  disregard  of 
some  formal  prerequisite,  may  nevertheless  be  upheld  when 
not  promptly  objected  to  by  those  in  position  so  to  do,  and, 
when  rights  of  innocent  parties  have  become  involved,  with 
reliance  thereon. 

There  is  a  diflf erence  between  attempted  contracts  which  are 
immoral,  bad  per  ae^  and  those  which  fail  simply  because  of 
lack  of  power  to  enter  into  them. 

Though  both  parties  be  in  delicto,  yet  if  they  be  not  in  pari 
ddicio;  that  is,  if  the  guilt  of  one  be  great  and  be  that  which 
is  aimed  at  by  the  statute,  or  principles  involved;  but  the  guilt 
of  the  other  be  less,  and  be  not  that  which  is  contemplated; 
and,  if  there  be  nothing  immoral  in  itself  in  the  transaction, 
equity,  even  if  not  the  law,  may  still  grant  relief  to  the  latter. 

Neither  the  doctrine  vltra  vires,  nor  illegality  can  be  in- 
voked to  defeat  a  recovery  (at  least  to  the  extent  to  which  the 
contract  has  been  performed)  upon  a  quantum  meruit  for  ben- 
efits received  by  a  transaction  not  hsAper  se. 

Or  a  recovery  to  the  extent  to  which  the  other  party  still 
retains  the  fruits  of  the  transaction. 

Or  a  recovery  enforcing  the  implied  promise  to  return  prop- 
erty received  under  unauthorized  acts. 

Or  a  recovery  ordering  compensation  to  be  made  therefor. 

To  give  such  a  remedy  is  not  to  affirm  the  contract,  but  to 
give  a  remedy  appropriate  upon  its  disaffirmance. 

The  doctrine  of  ultra  vires  is  not  favored  when  asserted  for 
the  purpose  of  accomplishing  a  wrong,  and  to  defeat  compen. 
sation  for  things  done  and  benefits  received;  but  it  is  greatly 
favored  when  used  to  prevent  the  perpetration  of  unauthorized 
acts  not  yet  done. 

Duties  owing  to  the  public  and  the  public  welfare  itself, 
are  the  controlling  principles  in  determining  the  validity  of 
combinations;  thus  examined  they  are  not  necessarily  injuri- 
ous nor  illegal. 

Competition  is  not  always  advisable.    At  times  it  is  injuri- 
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ous,  and  to  check  it  may  be  beneficial.  Combinations  may  be 
legal,  provided  they  prevent  injurious  competition,  without 
creating  monopolies  or  unreasonable  prices,  or  preventing  the 
discharge  of  duties  owing  to  the  public. 


Section  One. 

Manchester  &  Lowell  B.  B.  t.  Concord  B.  B.  (Supreme  Court  of  New 
Hampehire,  Hillsborough,  March  14,  1890),  —  N.  H.  — ;  20  AtL  Rep. 
888. 

Injurious  competition  maj  be  preTcnted :  Plea  of  ultra  vires,  for  the 
purpose  of  protecting  a  party  in  retaining  the  fruits  of  the  con- 
tract, is  not  faTored. 

This  was  a  bill,  filed  in  1887,  to  require  defendant  to  make 
discovery  and  account  of  its  dealings  in  relation  to  plaintiff's 
railroad,  which  defendant  held  and  operated  under  contract 
and  lease  from  plaintiff  made  in  1860.  Plea  of  ultra  vires ' 
interposed  and  held  bad. 

Following  is  the  opinion  in  full : 

"  Blodgett,  J.  This  proceeding  is  a  bill  in  equity  for  a  dis- 
covery and  an  accounting  of  the  defendant's  dealings  with  the 
plaintiff's  railroad  properties  from  December  1, 1856,  to  July 
1,  1887,  under  various  contracts  and  leases;  for  the  delivery  of 
certain  books,  records  and  papers  alleged  to  belong  to  the 
plaintiff;  for  the  return  to  it  of  rolling-stock  and  equipments 
of  the  appraised  value  of  $147,692,  which  went  into  the  de- 
fendant's possession  at  the  time  it  took  the  plaintiff's  road,  and 
which  it  still  retains;  and  for  the  determination  and  adjust- 
ment of  the  respective  rights  of  the  parties  of  and  to  certain 
lands,  depots  and  tracks  situate  in  Manchester.  In  bar  to  the 
plaintilTs  right  to  a  recovery  the  defendant  files  three  special 
pleas,  and,  as  to  the  matters  in  the  bill  not  covered  by  the 
pleas,  it  demurs.     The  plaintiff  demurs  to  the  pleas. 

"  The  first  plea  avers  that  the  contracts  between  the  parties, 
under  which  the  defendant  went  into  and  retained  the  posses- 
sion and  management  of  the  plaintiff's  road  for  more  than 
thirty  years  were  wholly  beyond  the  corporate  power  of  either 

'  For  a  more  recent  and  compre-  holders  and  Corporation  Law,"  18W, 
hensive  discussion  of  '*  ultra  vires''  8d  Ed.,  Vol.  2,  Chapter  XL. 
consult  ''Cook  oa  Stock  and  Stock- 
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party  to  make  or  to  ratify,  and  that  therefore  the  defendant 
should  be  hence  dismissed  with  its  costs  and  charges.  In  other 
words,  not  denying  that  it  has  received  the  full  benefit  of  the 
performance  of  the  contract  by  the  plaintiff,  the  defendant  says 
that  it  should  in  equity  be  permitted  to  retain  the  benefit  and 
property  so  acquired,  and  be  dismissed  with  costs,  because  it 
was  not  empowered  by  its  charter  to  perform  what  it  promised 
the  plaintiff  in  return.  The  demurrer  to  this  plea  is  sustained. 
The  defense  set  up  is  so  repugnant  to  the  natural  sense  of  jus- 
tice, so  contrary  to  good  faith  and  fair  dealing,  and  so  opposed 
to  the  weight  of  modem  authority,  that  it  need  only  be  said 
that,  in  equity  at  least,  neither  party  to  the  transaction  ultra 
vires  simply  will  be  heard  to  allege  its  invalidity  while  retain- 
ing its  fruits.  However  the  contractual  power  of  the  defend- 
ant may  be  limited  under  its  charter,  there  is  no  limitation  of 
its  power  to  make  restitution  to  the  other  party  whose  money 
or  property  it  has  obtained  through  an  unauthorized  contract, 
nor  as  a  corporation  is  it  exempted  from  the  common  obliga- 
tion to  do  justice  which  binds  individuals;  for  this  duty  rests 
upon  all  persons  alike,  whether  natural  or  artificial. 

"The  second  plea  avers,  and  the  demurrer  of  course  admits, 
that  at  the  time  of  the  making  of  the  contracts  between  the 
parties,  and  of  the  dealings  thereunder,  their  respective  roads 
*  were  rival  and  competing  railroads,  by  the  competition  of 
which  the  prices  of  transportation  thereon  were,  and,  but 
for  said  supposed  contracts  and  business,  would  have  con- 
tinued to  be,  materially  reduced;  and  said  alleged  contracts, 
dealings,  transactions  and  business  were  made  and  had  for  the 
purpose  of  destroying  and  preventing  such  competition,  and 
did  destroy  and  prevent  it.'  It  will  be  noticed  that  there  is 
no  averment  in  the  plea  that  the  purpose  of  the  contracts 
was  to  raise  the  prices  of  transportation  above  a  reasonable 
standard,  or  that  they  did  have  this  effect,  or  that  the  public 
were  prejudiced  by  their  operation  in  any  manner;  and  that 
the  naked  question  presented  is  whether  all  contracts  be- 
tween rival  railway  corporations  which  prevent  competition 
are  necessarily  contrary  to  public  policy,  and  therefore  mala 
prohibita  and  illegal  in  themselves.  To  state  this  question  is 
to  answer  it  in  the  negative,  because  it  is  obvious  that  the 
illegality  depends  on  circumstances.  While  without  doubt 
contracts  which  have  a  direct  tendency  to  prevent  a  healthy 


6  COMBINATIONS  OF  RAILWAY   CORPORATIONS. 

competition  are  detrimental  to  the  public,  and  consequently 
against  public  policy,  it  is  equally  free  from  doubt  that  when 
such  contracts  prevent  an  unhealthy  competition,  and  yet 
furnish  the  public  with  adequate  facilities  at  fixed  and  rea- 
sonable rates,  they  are  beneficial,  and  in  accord  with  sound 
principles  of  public  policy.  For  the  lessons  of  experience,  as 
well  as  the  deductions  of  reason,  amply  demonstrate  that  the 
public  interest  is  not  subserved  by  competition  which  reduces 
the  rate  of  transportation  below  the  standard  of  fair  compen- 
sation; and  the  theory  which  formerly  obtained,  that  the  pub- 
lic is  benefited  by  unrestricted  competition  between  railroads, 
has  been  so  emphatically  disproved  by  the  results  which  have 
generally  followed  its  adoption  in  practice,  that  the  hope  of 
any  permanent  relief  from  excessive  rates  through  the  com- 
petition of  a  parallel  or  rival  road  may,  as  a  rule,  be  justly 
characterized  as  illusory  and  fallacious.  Upon  authority,  also, 
arrangements  and  contracts  between  competing  railroads,  by 
which  unrestrained  competition  is  prevented,  do  not  contra- 
vene public  policy.  Hare  v.  Railroad  Co.,  2  Johns.  <fc  H.  80, 
is  directly  in  point.  In  that  case  a  bill  in  chancery  had  been 
brought  by  a  stockholder  in  the  defendant  company  to  annul 
an  agreement  between  two  railway  companies  to  divide  the 
profits  of  the  traflic  in  fixed  proportions;  and  it  was  admitted 
there,  as  it  is  here,  that  the  purpose  of  the  agreement  was  to 
prevent  competition. 

"  In  dismissing  the  bill  Vice-Chancellor  Wood  said  (page  103): 
'With  regard  to  the  argument  against  the  validity  of  the 
agreement,  I  may  clear  the  ground  of  one  objection  by  saying 
that  I  see  nothing  in  the  alleged  injury  to  the  public  arising 
from  the  prevention  of  competition.  *  *  *  It  is  a  mis- 
taken notion  that  the  public  is  benefited  by  pitting  two  rail- 
way companies  against  each  other  till  one  is  ruined,  the  result 
being  at  last  to  raise  the  fares  to  the  highest  possible  standard.' 
So,  also,  in  1  Redf .  R.  R.,  §  146,  par.  2,  it  is  said:  '  There  is  no 
principle  of  public  policy  which  renders  void  a  traffic  arrange- 
ment between  two  lines  of  railway  for  the  purpose  of  avoiding 
competition.'  And  Mr.  Morawetz  says,  in  his  admirable  treat- 
ise pn  corporations :  '  Public  policy  clearly  does  not  de- 
mand that  railroad  companies  operating  competing  lines  shall 
engage  in  strife  causing  their  financial  ruin;  and  so  far  as 
agreements  among  companies  are  designed  to  effect  this  result 
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their  purpose  is  not  injurious  to  the  public  or  illegal.  More- 
over, such  agreements  are  positively  beneficial  to  the  public, 
so  far  as  they  prevent  the  fluctuation  of  rates  and  unjust  dis- 
criminations among  shippers,  which  invariably  attend  the  un- 
restricted competition  of  rival  companies.  It  is  therefore 
impossible  to  support  the  proposition  that  all  agreements 
among  railroad  companies  which  restrict  competition  are  con- 
demned by  law.  Some  such  agreements  may  be  contrary  to 
public  policy,  and  unlawful;  but  if  an  agreement  of  this  char- 
acter is  a  reasonable  business  arrangement  to  protect  the 
shareholders  and  creditors  of  the  companies  from  loss,  and 
does  not  cause  unreasonably  high  charges  or  violata  any  duty 
which  the  companies  owe  to  the  public,  it  should  be  sustained 
and  enforced  by  the  courts.'  Morawetz,  Corp.  (2d  ed.),  §  1131. 
In  the  same  section,  in  speaking  of  contracts  in  restraint  of 
trade  (to  which  many  of  the  authorities  and  much  of  the  argu- 
ment for  the  defendant  relate),  he  says  :  *  Even  if  there  were 
Ruch  a  rule,  as  has  been  claimed,  applicable  to  competition  in 
trade,  the  principle  and  policy  of  the  rule  would  not  be  appli- 
cable to  traffic  arrangements  designed  merely  to  prevent 
ruinous  competition  and  wars  among  railroad  companies.  The 
main  objection  which  has  been  urged  against  combinations 
restraining  competition  in  trade,  namely,  that  such  combina- 
tions tend  to  produce  monopolies  and  cause  extortion,  has  no 
application  to  combinations  among  railroad  companies,  for 
railroad  companies  are  prohibited  by  law  to  charge  more  than 
reasonable  rates.  It  should  be  observed  also  that  competition 
among  railroad  companies  has  not  the  same  safeguards  as  com- 
petition in  trade.  Persons  will  ordinarily  do  business  only 
when  they  see  a  fair  chance  of  profit;  and  if  press  of  competi- 
tion renders  a  particular  trade  unprofitable,  those  engaged  in 
that  trade  will  suspend  or  reduce  their  operations,  and  apply 
their  capital  and  labor  to  other  uses,  until  a  reasonable  margin 
of  profit  has  been  reached.  But  the  capital  invested  in  the 
construction  of  a  railroad  can  not  be  withdrawn  when  compe- 
tition renders  the  operation  of  the  road  unprofitable. 

*'  A  railroad  is  of  no  use  except  for  railroad  purposes;  and  if 
the  operation  of  the  road  were  stopped  the  capital  invested  in 
its  construction  would  be  wholly  lost.  Hence  it  is  for  the 
interest  of  a  railroad  to  operate  its  road,  though  the  earnings 
are  barely  sufficient  to  pay  the  operating  expenses.    The 


8  COMBINATIONS  OF  EAILWAY  00RP0EATI0N8. 

ownership  of  the  road  may  pass  from  the  shareholders  to  the 
bondholders,  and  be  of  no  benefit  to  the  latter;  but  the  struggle 
for  traffic  will  continue  so  long  as  the  means  of  paying  operat- 
ing expenses  can  be  raised.  Unrestricted  competition  will  thus 
render  the  competitive  traffic  wholly  unremunerative,  and  will 
cause  the  ultimate  bankruptcy  of  the  companies  unless  the  por- 
tion of  their  traffic  which  is  not  the  subject  of  competition  can 
be  made  to  bear  the  entire  burden  of  the  interest  and  fixed 
charges.'  The  application  of  these  principles  to  the  plea  under 
consideration  is  patent  and  decisive.  The  geographical  loca- 
tion and  relative  resources  of  the  two  roads  were  such  as  to 
render  it  obvious  that  the  plaintiff  could  not  reasonably  hope 
to  successfully  compete  with  its  more  powerful  rival.  The 
alternatives  presented,  it  may  safely  be  assumed,  were  combin- 
ation or  ruinous  competition.  It  accepted  the  former;  and  as 
the  combination  did  not,  so  far  as  appears  by  the  pleadings, 
raise  the  rate  of  transportation  above  the  standard  of  fair  com- 
pensation, or  violate  any  duty  that  is  owing  to  the  public  from 
roads  which  are  non-competing,  there  is  nothing  averred  in  the 
plea  which  bars  the  right  of  the  plaintiff  to  an  accounting  with 
the  defendant.  Numerous  cases  have  been  cited  in  behalf  of  the 
defendant  in  support  of  its  proposition  that  the  combination 
between  the  parties  must  be  regarded  as  void  at  common  law 
because  against  public  policy.  For  want  of  time  it  is  quite 
impossible  to  go  through  and  comment  upon  these  cases  in  detail, 
as  has  been  done  in  the  last  brief  for  the  plaintiff;  but  it  is  suffi- 
cient to  say  in  general  terms,  as  is  there  said,  that  they  are  cases 
of  contract  in  restraint  of  mercantile  business;  or  cases  of  con- 
tract which  attempt  to  derogate  from  the  right  of  eminent 
domain  inherent  in  the  state;  or  cases  where  contracts  between 
railroad  companies  were  held  contrary  to  public  policy  because 
one  of  the  parties  attempted  to  bind  itself  not  to  perform 
duties  incident  to  the  legal  character  of  common  carriers  or 
public  servants;  or  cases  where  contracts  between  railroad 
companies  were  held  contrary  to  public  policy  because  one  of 
the  parties  agreed  not  to  build  or  to  cease  to  operate  a  road 
which  it  was  chartered  to  build  or  operate;  or  cases  between 
railroad  companies  which  have  been  held  illegal  merely  on  the 
ground  that  they  were  vHtra  vires — in  short,  they  do  not  es- 
tablish a  rule  which  fairly  includes  a  case  like  the  one  at  the 
bar.    The  demurrer  to  the  second  plea  is  sustained. 


COMBINATIONS  OF  RAILWAY  00KP0BATI0N8.  9 

"  The  averment  in  the  third  plea  is,  *  that  during  all  the 
time  from  said  December  1,  1856,  until  July  1, 1887,  the  roads 
of  the  plaintiff  and  defendant  each  constituted  a  part  of  the 
different  lines  of  route  for  public  travel  and  transportation 
between  cities  and  towns  within  and  without  this  state,  form- 
ing rival  and  competing  lines  of  route  between  such  points.' 
This  plea  is  understood  to  be  based  upon  the  statute  of  July  5, 
1867,  entitled  *  An  act  to  prevent  railroad  monopolies,'  and 
providing,  among  other  things,  'that  two  or  more  railroad 
corporations  chartered  by  the  legislature  of  this  state,  consti- 
tuting the  whole  or  parts  of  different  lines  of  route  for  public 
travel  and  transportation  between  any  two  cities  or  towns, 
or  between  any  city  and  town,  either  within  or  without  this 
state,  forming  rival  and  competing  lines  of  route  between 
such  points,  shall  not  be  allowed  to  consolidate  such  roads  or 
lines;  and  neither  of  said  lines,  or  any  road  or  roads  com- 
posing the  same,  shall  be  run  or  operated  by  any  such  rival 
and  competing  line,  or  any  road  or  roads,  portion  thereof, 
under  any  business  contract,  lease  or  other  arrangement,  but 
each  and  every  railroad  corporation  so  situated  shall  be  run, 
managed  and  operated  separately  by  its  own  oflBcers  and 
agents,  and  be  dependent  for  its  support  on  its  own  earnings 
from  its  local  and  through  business  in  connection  with  other 
roads,  and  the  facilities  and  accommodations  it  shall  afford  the 
public  for  travel  and  transportation  under  fair  and  open  com- 
petition, unless  such  lease,  contract  or  arrangement  be  first 
authorized  by  the  legislature,  and  approved  by  the  governor 
and  council.'  When  this  act  was  passed,  the  contract  in  force 
between  the  parties,  and  under  which  the  roads  were  then 
being  operated,  was  that  of  December  27,  1860;  and  the  claim 
of  the  defendant  is  that  whatever  may  be  said  with  reference 
to  the  prior  contracts  and  to  the  operation  of  the  roads  under 
them  up  ta  the  time  of  the  passage  of  the  act  of  1867,  that  act 
rendered  the  further  execution  of  the  contract  of  December  27th 
illegal  and  prohibited  it.  This  point  is  well  taken.  What- 
ever may  now  be  the  sentiment  of  New  Hampshire  in  respect 
to  the  operation  of  railroads,  since  the  results  attendant  upon 
consolidation  have  been  suiHciently  demonstrated  to  remove 
any  intelligent  fear  of  extortion  in  rates  or  deterioration  of 
service,  there  can  be  no  doubt  that  in  1867  its  sentiment  was 
in  favor  of  independent  and  competing  lines,  and  that  the  pur- 
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pose  of  the  legislature  was  to  make  the  act  in  question  an 
effective  instrumentality  against  the  consolidation  of  coiapetr 
ing  roads  through  contracts  or  arrangements  between  them,  by 
means  of  which  competition  is  removed.  Currier  v.  Railroad 
Corp.,  48  K  H.  325;  Fisher  v.  Eailroad  Co.,  50  Id.  208.  The 
act,  of  course,  had  no  ex  jpost  facto  applicatiou,  and  was  there- 
fore of  no  effect  as  to  anything  which  had  already  been  done 
by  the  parties  under  the  contract  of  December  27th,  but  it 
prohibited  them  from  further  operating  the  roads  under  that 
contract  (unreported  opinion  of  Bellows,  J.,  in  Currier  v.  Rail- 
road Co.,  December  Law  Term,  1871),  and  so  far  rendered  it 
void  as  to  deprive  either  party  of  the  right  of  recovering  ex- 
pressly for  its  subsequent  breach. 

"  Nevertheless,  we  do  not  think  the  defendant  is  entitled  to 
retain  the  moiTey  or  other  property  so  acquired,  and  for  which 
it  rendered  no  corresponding  equivalent  to  the  plaintiff  in  re- 
turn, but,  on  the  contrary,  we  are  of  the  opinion  that  it  is  its 
duty  to  make  equitable  compensation  and  restitution,  and 
that  the  duty  may  be  enforced  in  this  proceeding.  It  is  true 
that,  in  general,  where  parties  are  concerned  in  illegal  agree- 
ments or  other  transactions,  whether  they  are  mala  prohibita 
or  mala  in  se,  courts  of  equity  will  not  interpose  to  grant  re- 
lief; but  this  is  so  when  the  parties  stand  on  equal  footing;  for 
the  doctrine  everywhere  running  through  the  books  is  that 
relief  will  be  granted  when  both  parties  are  in  delicto,  pro- 
vided they  do  not  stand  in  pari  delicto.  See  Story,  Eq.  Jur. 
(12th  ed.),  §§  298,  300.  These  parties  do  not  so  stand;  for  how- 
ever guilty  the  plaintiff  may  have  been  in  permitting  or  con- 
curring in  the  illegal  operation  of  its  road  by  the  defendant 
after  the  act  of  July  5th,  its  guilt  must  fairly  be  regarded  as 
far  less  in  degree  than  that  of  its  associate  in  the  offense.  And 
that  the  legislature  regarded  the  defendant  as  the  greater  of- 
fender is  made  entirely  plain  by  the  fact  that  the  only  pen- 
alty prescribed  by  the  act  of  July  5th  for  the  violation  of  its 
provisions  is  imposed  upon  the  road  which  is  operated;  for 
the  reading  of  the  second  section  is  that  *  in  all  cases  where 
any  road,  its  directors,  officers  or  agents,  shall  hereafter  en- 
force or  attempt  to  enforce  or  exercise  any  authority  over 
any  other  road,  situated  as  provided  in  said  first  section,  or 
do  any  act  in  conflict  with  said  first  section,  such  officers  or 
agents  shall  severally  be  subject  to  a  fine  or  liability  not  exceed- 


OOMBINATIONS  OF  BAILWAT  OOBPORATIOXS.  11 

ing  $500  for  each  offense,  to  be  recovered  by  action  of  debt,  or 
by  information  or  indictment,  for  the  use  of  the  county  within 
which  such  suit  shall  be  instituted.'  These  considerations,  as 
well  as  others  of  a  kindred  character  which  need  not  be  ad- 
verted to,  bring  the  case  fully  within  the  exception  to  the 
general  rule,  that  equity  will  not  grant  relief  to  parties  con- 
cerned in  illegal  transactions;  and  if  this  be  so,  it  is  the  end 
of  the  case  as  regards  the  questions  raised  by  the  pleas;  be- 
cause if  the  transactions  between  the  parties  were  of  the  char- 
acter which  the  defendant  now  ascribes  to  them,  the  plaintiff 
not  being  in  pari  delicto^  is  entitled  to  participate  in  the  prop- 
erty accumulated  or  its  proceeds,  which,  as  between  the  par- 
ties, will  be  divided  according  to  equity;  and  it  has  not  been 
argued  to  the  contrary  in  the  defendant's  behfilf.  There  is, 
however,  another  ground  of  relief,  which  should  be  briefly 
mentioned.  The  contracts  have  been  executed  on  the  part  of 
the  plaintiflf;  they  were  not  immoral;  and  they  were  illegal 
only  so  far  as  they  were  prohibited  by  statute.  Taking  this 
to  be  so,  and  regarding  the  parties  as  truly  in  pari  delicto^  the 
case  still  falls  within  the  general  rule,  '  that  if  an  agreement 
is  legally  void  and  unenforceable  by  reason  of  some  statutory 
or  common-law  prohibition,  either  party  to  the  agreement 
who  has  received  anything  from  the  other  party,  and  has 
failed  to  perform  the  agreement  on  his  part,  must  account  to 
the  latter  for  what  has  been  so  received.  Under  these  circum. 
stances,  the  courts  will  grant  relief  irrespective  of  the  invalid 
agreement,  unless  it  involves  some  positive  immorality,  or 
there  are  other  reasons  of  public  policy  why  the  court  should 
refuse  to  grant  relief  in  the  case.'     Morawetz,  Corp.,  §  721. 

"  He  adds :  '  These  doctrines  have  been  applied  repeatedly  in 
suits  arising  out  of  contracts  entered  into  by  corporations, 
although  prohibited  by  statute  or  by  the  common  law;  and 
although  the  contracts  were  held  illegal  and  unenforced  in 
these  cases,  a  recovery  was  allowed  to  the  extent  of  the  con- 
sideration received.'  Citing  White  v.  Bank,  22  Pick.  181;  Dill 
V.  Wareham,  7  Mete.  (Mass.)  438;  Episcopal  Soc.  v.  Episcopal 
Church,  1  Pick.  373;  Whitney  v.  Peay,  24  Ark.  22;  Loan  Co. 
V.  Towner,  13  Conn.  249;  Foulke  v.  Kailroad  Co.,  51  Cal.  305; 
Farmers'  Loan  &  Trust  Co.  v.  St.  Joseph,  etc.  R.  Co.,  1  Mc- 
Crary,  247;  2  Fed.  Eep.  117;  Madison  Ave.  Baptist  Church  v. 
Baptist  Church,  73  N.  Y.  82;  Tracy  v.  Talmage,  14  ]S\  Y.  IC?, 
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175, 195;  Bank  v.  Codd,  18  K  Y.  240;  Oneida  Bank  v.  Ontario 
Bank,  21  N.  Y.  490,  496;  Vanatta  v.  Bank,  9  Ohio  St.  27;  Ex- 
press Co.  V.  Lucas,  36  Ind.  361.  See,  also,  Pratt  v.  Short,  79 
N.  Y.  437,  445;  Owen  v.  Davis,  1  Bailey,  315;  Gilliam  v.  Brown, 
43  Miss.  641,  644;  W.  U.  Tel.  Co.  v.  Union  Pac.  K.  Co.,  1  Mc- 
Crary,  558,  562;  3  Fed.  Rep.  423;  Lewis  v.  Alexander,  51  Tex. 
578;  Brooks  v.  Martin,  2  Wall.  70,  and  cases  cited;  Planters' 
Bank  v.  Union  Bank,  16  Wall.  483,  and  cases  cited;  Central 
Trust  Co.  V.  Ohio  Cent.  K.  Co.,  23  Fed.  Eep.  306. 

"  The  leading  case  of  Brooks  v.  Martin  was  a  bill  in  equitj'" 
for  an  account  of  profits  between  the  parties  under  an  executed 
partnership  contract  for  the  purchase  and  location  of  soldiers' 
land  warrants,  '  confessedly  against  public  policy,'  as  well  as 
in  violation  of  the  express  provision  of  an  act  of  congress;  but 
the  court  held  that  the  partner  in  whose  hands  the  profits  were 
could  not  refuse  to  account  for  or  divide  them  on  the  ground 
of  the  illegal  character  of  the  original  contract,  saying  (Miller^ 
J.,  page  80):  *  It  is  to  have  an  account  of  these  funds,  and  a 
division  of  these  proceeds,  that  this  bill  is  filed.  Does  it  lie  in 
the  mouth  of  the  partner  who  has,  by  fraudulent  means,  ob- 
tained possession  and  control  of  these  funds  to  refuse  to  do 
equity  to  his  partner,  because  of  the  wrong  originally  done  or 
intended  to  the  soldier  ?  It  is  difficult  to  perceive  how  the 
statute,  enacted  for  the  benefit  of  the  soldier,  is  to  be  rendered 
any  more  effective  by  leaving  all  this  in  the  hands  of  Brooks, 
instead  of  requiring  him  to  execute  justice  as  between  himself 
and  his  partner,  or  what  rule  of  public  morals  will  be  weak- 
ened by  compelling  him  to  do  so.  *  *  *  The  transactions 
which  were  illegal  have  become  accomplished  facts,  and  can 
not  be  effected  by  any  action  of  the  court  in  this  case.'  We 
are  aware  that  the  doctrine  of  this  case  has  been  criticised,  and 
perhaps  denied,  by  some  of  the  state  courts;  but  it  was  re- 
affirmed in  Planters'  Bank  v.  Union  Bank,  supra,  and  is  not 
found  to  have  been  changed  or  modified  in  any  subsequent  de- 
cision. It  requires  no  words  to  apply  the  doctrine  of  Brooks 
V.  Martin  to  the  present  case :  it  applies  itself.  Nor  do  we  find 
that  its  application  involves  any  immorality,  or  that  it  is  for 
bidden  by  any  other  reasons  of  public  policy.  Doubtless  a 
court  of  equity  is  not  positively  bound  to  interfere  in  cases  of 
this  description,  and  may  exercise  its  discretion;  but  it  is  pe- 
culiarly the  office  of  equity  to  do  justice,  and  justice  manifestly 
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requires  that  the  defendant  should  not  keep  any  part  of  the 
plaintifiTs  equitable  share  of  the  property  it  obtained  from  op- 
erating plaintiflTs  road,  whether  legally  or  illegally.  What- 
ever the  legislature  may  have  intended  to  accomplish  by  the 
anti-monopoly  act  of  1867,  there  is  no  reason  to  suppose  their 
intention  was  to  reward  the  Concord  railroad  for  its  violation. 
And,  however  it  may  once  have  been,  it  is  certainly  difficult  to 
see  how  public  policy  is  subserved  by  allowing  the  addition  of 
a  private  wrong  to  a  public  wrong,  which  necessarily  results 
when,  without  any  equivalent  in  return,  one  party  to  an  exe- 
cuted illegal  transaction  excludes  the  other  from  participating 
in  the  proceeds;  and  we  entirely  fail  to  appreciate  the  morality 
which  denies  in  such  cases  any  rights  to  the  party  whose  money 
or  other  property  has  been  thus  appropriated  by  his  associate, 
contrary  to  express  agreement  and  common  honesty,  and  which 
in  conscience  the  benefited  party  can  not  retain.  The  demur- 
rer to  the  third  plea  is  also  sustained. 

"  Various  causes  of  demurrer  to  the  bill  are  assigned  by  the 
defendant,  but  at  the  argument  only  the  one  relating  to  dis- 
covery was  insisted  upon,  or  need  be  considered.  The  bill 
prays  Hhat  the  defendant  be  ordered  to  make  a  full,  accurate 
and  true  discovery  and  disclosure  of  all  and  singular  the  mat- 
ters and  things  herein  set  forth.'  This  is  the  usual  prayer  for 
a  discovery,  and  no  objection  to  its  sufficiency  is  perceived.  It 
is  immaterial  that  the  prayer  concludes  with  a  request  that  the 
*  defendant  be  required,  but  not  under  oath,  *  *  *  to  dis- 
cover and  state,  fully  and  with  particularity,'  certain  things 
specified;  for,  if  the  word  '  answer,'  which  it  is  said  was  in- 
tended to  be  used,  is  substituted  for  '  discover,'  the  first  objec- 
tion of  the  defendant,  that  a  prayer  for  a  discovery  not  under 
oath  can  not  be  granted,  is  readily  obviated. 

"  The  second  objection,  that  the  policy  of  the  law  exempts 
the  defendant  and  its  officials  from  discovery,  is  based  wholly 
upon  the  unfounded  assumption  that  the  plaintiflPs  action  is 
against  public  policy,  and  has  already  been  sufficiently  con- 
sidered. 

"  The  third  and  last  objection  is  that  the  fundamental  law 
does  not  require  the  defendant  to  discover.  The  argument  in 
its  support  is  that  the  defendant  is  charged  with  the  doing  of 
that  which  was  positively  prohibited  by  an  act  of  July  5, 1867; 
that,  if  the  charge  is  sustained,  each  of  the  defendants  is  liable 
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to  the  penalty  prescribed  by  that  act;  and  that  they  are  asked 
to  make  a  discovery  of  facts  which,  in  any  event,  would  tend 
to  fix  their  penal  liability  under  that  act,  contrary  to  the  con- 
stitutional provision  that  *  no  subject  shall  *  *  *  be  com- 
pelled to  *  *  *  furnish  evidence  against  himself.'  This 
objection  is  unavailing.  See  Currier  v.  Railroad  Corp.,  48  N- 
H.  322.  Of  course  the  defendants  are  not  obliged  to  discover 
any  matters  that  may  expose  them  to  the  penalty  of  the  act  of 
1867;  but  they  can  not  do  so,  however  willing  they  may  be, 
because  prosecution  under  that  act  is  barred  by  the  statute  of 
limitations.  The  transactions  between  the  parties  as  to  which 
discovery  is  sought  ended  July  1, 1887,  and  section  10,  chapter 
266,  General  Laws,  provides  that  *  all  prosecutions  founded  upon 
any  penal  statute,  which  are  wholly  or  in  part  for  the  use  of 
the  prosecutor,  shall  be  brought  within  one  year,  and  all  other 
suits  and  prosecutions  thereon  within  two  years  after  the  com- 
mission of  the  offense,  unless  otherwise  specially  provided.' 
The  demurrer  is  overruled.    Case  discharged.' 

"  Smith,  J.,  did  not  sit     The  others  concurred." 

*  In  this  connection  the  following  A  contract  retiring  a  competing 
may  be  consulted:  steamboat  is  valid;  the  route  remains 

It  is  not  contrary  to  public  poUcy  open  to  all  others,  no  monopoly  is 
nor  to  tlie  interstate  commerce  act  created;  competition  is  not  always 
to  divide  territory  between  parallel  beneficial;  the  contract  was  neces- 
railroad  lines  in  which  neither  com-  sary  for  the  survival  of  the  other 
pany  wiU  interfere  with  the  other  in  company.  Leslie  v.  Lorillard,  110 
constructing  new  lines.  It  prevents  N.  Y.  519;  18  N.  E.  Rep.  363. 
unprofitable  construction  wars  and  It  is  not  contrary  to  **  Anti-trust*' 
really  aids  in  opening  new  territory  act  of  1890  for  railroads  to  form  a 
(exliaustive  opinion  and  citations),  traffic  arrangement,  so  long  as  they 
Ives  V.  Smith,  3  N.  Y.  Supp.  645.  do  not  iUegally  limit  competition;  it 

A  lease  for  nine  hundred  and  ninety-  differs  from  a  "  pool "  (which  divides 
nine  years  on  a  portion  of  a  road  the  earnings  in  a  fixed  proportion), 
not  interfering  with  lessor's  capacity  for  it  simply  establishes  rates  and 
to  perform  its  public  duties  wUl  be  leaves  each  road  the  incentive  to  ac- 
specifically  enforced  (suit  in  this  in-  commodate  the  public,  and  by  indi- 
stance  is  brought  by  the  lessee).  Chi-  vidual  enterprise  to  earn  as  much  as 
cago.  Rock  Island  &  Pacific  R.  R.  Co.  possible.  United  States  v.  Trans- 
V.  Union  Pacific  Ry.  Co.,  47  Fed.  Missouri  Freight  Association  (ex- 
Rep.  15;  affirmed,  51  Fed.  Rep.  309,  haustive  opinion  by  Riner,  D.  J.),  53 
S.  C,  2  C.  C.  A.  174,  with  most  ex-   Fed.  Rep.  440. 

haustive  briefs  and  opinion,  review-       This  decision  was  affirmed  by  the 
ing  numerous  cases.  circuit  court  of  appeals.    58  Fed.  Rep. 


COMBINATIONS  OF  RAILWAY  COEPORATION8.  15 

58;  7C.  C.  A.  15  (Sanborn,  C.  J.,  and  contracts  ''of  competing  producers 

Thayer,  D.  J.,  concurring;  Shiras,  or  dealers  to  limit  the  supply  and 

B.  J. ,  dissenting).  enhance  the  price  of  or  to  monopolize 

Majority  opinion  proceeds  on  the  staple  commodities.  De  Witt  Wire 
theory  that  the  "Anti-Trust  Act"  Cloth  Co.  v.  New  Jersey  Wire  Cloth 
(26  Stat.  209,  ch.  647;  R.  S.,  Supp.  Co..  14  N.  Y.  Supp.  277;  Stewart  v. 
762)  is  inapplicable,  for  it  should  be  Transportation  Ck>.,  17  Minn.  872; 
limited  to  such  trade  combinations  People  ▼.  Fisher,  14  Wend.  9;  Hooker 
as  were  obnoxious  to  common  law;  ▼.  Vande water,  4  Denio,  849,  858; 
that  railway  combinations  are  aimed  Morris  Run  Coal  Co.  ▼.  Barclay  Coal 
at  by  the  "Interstate  Commerce  Act"  Co.,  68  Pa.  St.  178:  India  Bagging 
(24  Stat.  879,  ch.  104:  R. S.,  Supp.  529),  Ass'n  v.  B.  Kock  &  Co. ,  14  La.  Ann. 
and  hence  are  to  be  deemed  legal  so  168;  United  States  y.  Jellico  Mount- 
long  as  not  violating  the  same;  and  ain  Coal  &  Coke  Co.,  46  Fed.  Rep. 
that  the  arrangement  in  question  432;  Lumber  Co.  v.  Hayes,  76  Cal. 
tended  to  produce  fairer,  more  uni-  887;  18  Pac.  Rep.  891;  Salt  Co.  v. 
form  and  more  stable  rates,  and  alto-  Guthrie,  85  Ohio  St.  666;  People  v. 
gether  better  service  to  tlie  public.  N.  R.  Sugar  Refining  Co.,  54  Hun, 

The  briefs  (by  the  most  eminent  of  854;  7  N.  Y.  Supp  406. 
counsel)  and  the  opinions  in  this  case  Or  cases  involving  pooling  con- 
cover  some  ninety  pages,  and  present  tracts,  like  Craft  v.  McConoughy,  79 
in  themselves  a  most  elaborate  and  lU.  846;  Stanton  v.  Allen,  5  Denio, 
instructive  treatise  on  the  points  in-  484;  Anderson  v.  Jett  (Ky.).  12  S.  W. 
volved.  Rep.  670;  Gibbs  v.  Gas  Co.,  130  U.  S. 

Citations  in  the  opinions  present  896;  9  S.  C.  Rep.  553;  Morrill  v. 
some  of  the  cases  given  elsewhere  in  Railroad  Co.,  55  N.  H.  581;  Denver 
this  book,  and  also,  among  others,  &  N.  O.  Ry.  Co.  v.  A.,  T.  &  S.  F.  R. 
illustrate  with  Whitaker  v.  Howe,  8  Co.,  15  Fed.  Rep.  650;  Woodruff  v. 
Beav.  888  (lawyer  not  to  practice  in  Berry,  40  Ark.  252. 
Great  Britain  for  twenty  years,  held  Or  cases  involving  combinations 
valid);  Mallonv.  May,  11  Mees.&  W.  of  workmen  which  compelled  non- 
653,  667  (surgeon-dentist  may  be  re-  members  to  abide  by  the  combina- 
strained  as  to  London,  but  not  as  to  tion  prices  or  abandon  their  employ- 
other  towns  where  the  plaintiff  might  ment,  like  People  v.  Fisher,  14  Wend. 
have  been  practicing);  Cloth  Co.  v.  9;  United  States  v.  Workingmen*s 
Lorsont,  L.  R.  9  Eq.  345  (restraint  en-  Amalgamated  Council,  54  Fed.  Rep. 
forced  against  manufacture  or  sale  994,  1000. 

anywhere  in  Europe  of  a  certain  kind  Or  cases  where  the  contracts  were 

of  leather);  Thermometer  Ck>.  v.  Pool,  ultra  vires  of  the  corporations,  and 

51  Hun,  157,  163;  4  N.  Y.  Supp.  861  their  purpose  and  effect  to  monopo- 

(restraint  enforced  not  to  sell  ther-  lize  trade,  like  Railroad  Co.  v.  Collins, 

mometers  or  storm-glasses  through-  40  Ga.  582;  Hazelhurst  v.  Railroad 

out  the  United  States  for  ten  years);  Co.,  48  Id.  13;  W.  U.  Tel.  Co.  v.  Am. 

Chicago,  etc.  v.  Pullman  S.  C.  Co.,  U.  T.  Co.,  65  Id.  160. 

189  U.  S.  79;  11  S.  C.  Rep.  490  (fifteen  Or  cases  of  questionable  authority, 

years'  exclusive   right   to   Pullman  like  Com.  v.  Carlisle,  Brightly,  N.  P. 

opmpany  to  furnish  cars  to  railroad  36,  39. 

company  sustained).  Contra^  see  Snow  v.  Wheeler,  118 

Cases  Invoked  by  the  government's  Mass.  179,  185;  Bowen  v.  Matheson, 

counsel  are  as  a  rule  those  involving  14  Allen,  499;  Skrainka  v.  Scharring- 
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hausen,  8  Mo.  App.  522;  Carew  v.  chants*  Salt  Co.,  18  Grant's  Ch.  540; 
Rutherford,  106  Mass.  1.  Mallon  v.  May,  11  Mees.  &  W.  ft52; 

True  doctrine,  past  or  present,  is  Whittaker  v.  Howe,  8  Beav.  883; 
not  to  apply  an  inflexible  rule,  not  Kellogg  v.  Larkin,  3  Pin.  123;  Beal 
even  to  contracts  in  general  restraint,  v.  Chase,  81  Mich.  490;  Skrainka  v. 
but  to  sustain  them  if  reasonable.  Scharringhausen,  8  Mo.  App.  522; 
Mitchell  V.  Reynolds (1 71 1),1  P.  Wms.  Wiggins  F.  Co.  v.  C.  &  A.  R.  Co.,  78 
181;  1  Smith's  Lead.  Cases  (7th  Am.  Mo.  389;  Gloucester  v.  R.  C.  Co.,  154 
ed.),  pt.  2,  p.  708  (baker  restrained  for  Mass.  92;  27  N.  E.  Rep.  1005;  Asso- 
three  years  from  parish  of  St.  An-  elation  v.  Walsh,  2  Daly,  1;  Hodge 
drews,  vaHd);  Tallis  v.  TaUis,  1  El.  &  v.  Sloan,  107  N.  Y.  244;  17  N.  E.  Rep. 
Bl.  391  (canvassing  publisher  held  335;  Brown  v.  Rounsavell,  78  111.  589; 
restrained  from  London,  and  one  hun-  Jones  v.  Clifford's  Ex'rs,  5  Ha.  510. 
dred  and  fifty  miles  from  it.  Dublin  True  it  is  in  some  cases  expressions 
and  Edinburgh,  and  fifty  miles  from  are  found  that  railroad  companies 
either,  and  from  any  town  where  are  gt^a^i-public  corporations,  and 
covenantee  or  his  successors  had  an  any  restrictions  upon  them  are  con- 
establishment  or  might  have  had  one  trary  to  public  policy.  Gibbs  v.  Gas 
within  six  months  preceding).  Co.,  130  U.  S.  396;  9  S.  C.  Rep.  553; 

Mogul  S.  S.  Co.  V.  McGregor,  Gk)w.  West  Va.  T.  Co.  v.  OhioR.  P.  L.  Co., 
&  Co. ,  21  Q.  B.  Div.  544,  23  Q.  B.  Div.  22  W.  Va.  600;  Chicago  G.  &  C.  Co.  v. 
598,  App.  Cas.  1892,  p.  25,  House  People's  Gaslights  Coke  Co.,  121  111. 
of  Lords  (combination  of  steamship  530;  13  N.  E.  Rep.  169;  W.  U.  T.  Co. 
owners  between  London  and  China  v.  Am.  U.  T.  Co. ,  65  Ga.  160.  But  in 
sustained,  though  it,  by  allowing  all  these  cases  the  contracts  in  fact 
rebates  to  shippers,  practically  ex-  created  monopolies  and  suppressed 
eluded  the  plaintiffs,  who  were  com-  healthy  competition,  or  disabled  the 
peting  carriers,  from  the  trade).  party  from  performing  its  duty  to  the 

Perkins  v.  Lyman,  9  Mass.  522 (mer-  public.  (Compare  Union  Pacific  Ry. 
chant  may  bind  himself  not  to  be  Co.  v.  C,  R.  I.  &  P.  Ry.  Co.,  51  Fed. 
interested  in  any  voyage  to  the  north-  Rep.  309;  2  C.  C.  A.  174.)  No  such 
west  coast  of  America).  See.  also,  features  are  found  in  the  contracts 
Match  Co.  V.  Roeber,  106  N.  Y.  473;   under  review. 

13  N.  E.  Rep.  419;  Navigation  Co.  v.  Shiran,  D.  J.,  dissents,  citing  Rail- 
Winsor,  20  Wall.  64;  Manchester,  way  Co.  v.  Goodridge,  149  U.  S.  680; 
etc.  Co.  V.  Concord  R.  Ck).  (N.  H.),  20  13  S.  C.  Rep.  970,  which  shows  that 
Atl.  Rep.  383.  the  purpose  of  the  "  Interstate  Com- 

For  further  authorities  to  the  point  merce  Act"  was  to  cut  up  by  the 
that  the  test  lies  not  in  the  existence  roots  the  entire  system  of  rebates; 
of  the  restriction  but  in  the  reason-  that  being  its  main  purpose,  it  can 
ableness  of  the  restriction,  see  Fowle  not  be  held  as  changing  the  relation 
V.  Park,  131 U.  S.  88;  9  S.  C.  Rep.  658;  of  the  people  to  the  railroads  so  as  to 
Gibbs  V.  Gas  Co.,  130  U.  S.  896;  9  make  said  act  the  sole  control  over 
S.  C.  Rep.  553;  Ee  Greene,  52  Fed.  the  latter;  hence  they  are  to  be  deemed 
Rep.  104;  Horner  v.  Graves,  7  Bing.  as  also  fully  under  the  terms  and  con- 
735;  Hubbard  v.  Miller,  27  Mich.  15;  trolof  the  "anti-trust"  act.  He  con- 
Rousillon  V.  Rousillon,  14  Ch.  Div.  eludes  his  exhaustive  and  powerful 
851;  Cloth  Co.  v.  Lorsont,  L.  R.  9  opinion  thus:  "In  my  judgment, 
Eq.  345;  Wickens  v.  Evans,  3  Younge  the  right  to  insist  upon  free  competi- 
Sc  J.  318;  Ontario  Salt  Co.  v.  Mer-  tion  between  railway  companies  en- 
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gaged  in  carrying  on  interstate  com-  is  inimical  to  the  public  welfare,  is 
merce  is  a  right  which  belongs  to  the  contrary  to  public  policy,  and  in  con- 
public,  of  which  it  can  not  be  deprived  travention  of  both  the  language  and 
except  by  its  own  consent;  and  every  spirit  of  the  anti-trust  act  of  July  2, 
contract   or    combination    between  1890." 

these  public  corporations  which  tends  **  Pooling  "  arrangement,  shown  to 
to  remove  the  business  carried  on  by  have  the  purpose  of  suppressing  com- 
them  from  the  influence  of  free  com-  petition  and  to  establish  rates  without 
petition  tends  to  deprive  the  public  of  regard  to  reasonableness,  is  con- 
this  right,  of  necessity  tends  to  sub-  demned  in  Chicago.  M.  &  St.  P.  Ry. 
ject  interstate  commerce  to  the  bur-  Co.  v.  Wabash,  S.  L.  &  P.  Ry.  Co.,  61 
dens  which  are  a  restraint  thereon^  Fed.  Rep.  993;  S.  C,  9  C.  C.  A.  659. 


SkcTlON  Two. 

Camden  &  A.  E.  Go.  y.  May's  Landing,  ete.,  Co.,  *?  Atl.  Rep.  523;  48 

N.  J.  L.  630. 

Illegal  lease  snstalncd  on  the  ground  of  having  been  executed. 

In  1 873  the  May's  Landing  &  E.  H.  C.  E.  Co.  leased  its 
road  for  nine  hundred  and  ninety-nine  years  to  the  Camden 
&  A.  R.  Co.  This  action  is  brought  for  rent  accruing  from 
February,  1881,  to  June  1,  1882,  under  said  lease.  The  lessee 
had  possession  of  the  road  from  the  time  it  was  built  in  1871 
until  February  1,  1881,  at  which  time  it  refused  to  further 
operate  the  road  or  recognize  the  lease.  The  lessor  road  claims 
authority,  under  section  17  of  its  charter,  to  lease  or  consoli- 
date its  road,  and  which  authorizes  any  other  road  to  accept  such 
lease;  but  as  such  power  of  acceptance  is  not  mentioned  in  the 
title  to  the  act,  the  act  is  unconstitutional  *  so  far  as  concerns 
the  power  of  other  roads  to  accept.  The  title  relates  only  to 
the  incorporation  of  the  lessee  road. 

The  lessee  road  had  the  power  by  its  charter  to  construct  this 
road;  hence  it  had  the  implied  right  to  buy  the  same  particu- 
lar road  if  constructed  by  some  one  else,'  and  consequently  it 
had  also  the  right  to  take  it  on  a  nine  hundred  and  ninety-nine 
year  lease,  as  such  right  co-exists  with  the  right  to  purchase; 
but  said  right  to  construct  was  limited  to  August  1,  1862,  and 
as  the  road  was  not  constructed  by  that  time,  the  power  and 
authority  so  to  do  became  void  by  the  express  terms  of  the 

» Jersey  City  v.  Elmendorf ,  87  N.  J.  *  Branch  v.  Jesup,  108  U.  S.  468; 
L.  288.  S.  C,  1  S.  C.  Rep.  495. 
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statute;  just  as  the  power  of  eminent  domain  given  to  a  cor- 
poration ceases  at  the  end  of  the  term  limited  for  its  exercise.* 
It  follows,  therefore,  that  the  lessee's  act  in  attempting  to 
accept  the  lease  was  ultra  vires.  A  contract  vlira  vires,  if 
executory,  can  not  be  validated  even  by  the  acquiescence  of  all 
the  stockholders;'  but  if  fullv  executed  can  not  be  receded 
from."  It  has  been  held  that  uUra  vires  is  not  a  good  plea  in 
a  suit  for  an  amount  advanced  as  the  price  of  a  steamboat, 
though  the  plaintiff,  when  he  advanced  the  money  with  which 
the  boat  was  purchased,  knew  all  the  facts/  Acts  idtra  vires^ 
but  affecting  only  the  interests  of  the  stockholders,  may  be 
made  good,  when  the  rights  of  innopent  third  persons  are  con- 
cerned, either  by  the  consent  or  the  acquiescence  of  the  stock- 
holders.* The  court  then  reviews  other  cases  *  in  which  the 
plea  of  ultra  vires  was  not  allowed  to  prevail,  and  calls  atten- 
tion to  some  in  which  it  prevailed,^  and  reaches  the  conclusion 
that  when  a  transaction  is  complete  and  the  party  which  has  per- 
formed it  can  not  be  placed  in  statu  gtco,  the  other,  which  has 
acquiesced  therein,  should  not  be  allowed  to  plead  ultra  vires 
when  sued  for  not  performing  its  side  of  the  contract.  The 
question  is  different  when  the  state  accuses  a  corporation  of 
going  beyond  its  powers. 


^  Morris  &  E.  R.  R.  v.  CentralR.  R.,  N.  Y,  62;  Woodruff  v.  Erie  E.  Co.,  93 

81  N.  J.  L.  205.  Id.  609;  Bradley  v.  Ballard,  66  lU. 

^AshburyR.  C.  &  I.  Co.  v.  Riche,  418;   Terry  v.  Eagle  Lock  Co.,   47 

L.  R.  7  H.  L.  653,  distinguished  in  78  Conn.   141;    Steamboat   Co.  v.   Mc- 

N.  Y.  187,  on  the  ground  of  having  Cutcheon,  13  Pa.  St.  13;  Darstv.  Oale, 

been  prohibited  by  parliament.   Com-  83  111.  187;  Ward  v.  Johnson,  95  Id. 

pare,  alo,  Spackman  v.  Evans,  L.  R.  215;  Peoria  Road  v.  Tliompson,   103 

3H.  L.  171,  and  Evans  v.  Smallcombe,  Id.  187;  Amerman  v.  Wills,  24  N.  J, 

Id.  249.  Eq.  13. 

•Field  on  Corp.,   pars.  263,    264;       '  Thomas  v.  Raihx>ad  Co.,  lOlU.  & 

Greene's    Brice's  Ultra  Vires,  371-  71,  in  which,  however,  the  lease  was 

373;  1  Wood's  Ry.   Law,  pars.  171-  held  contrary  to  public  policy,  and  by 

178;  Tliomas    v.  Railroad    Co.,   101  its  cancellation  the  lessor  was  put  in 

U.  S.  71.  statu  quo;  Mutual  Life  &  Fire  Ins. 

*  Parish  v.  Wheeler,  22  N.  Y.  494.  Co.  v.  McKelway,  12  N.  J.  Eq.  138, 
See,  also,  Bissell  v.  Michigan  South-  which  was  a  proceeding  on  the  part 
em  R.  Co.,  22  N.  Y.  258.  of  corporators  who  had  not  acted 

*Kent  V.  Quicksilver  Min.  Co.,  78  upon  the  strength  of  the  unauthor- 

N.  Y.  159.  ized  contract. 

•  Whitney  Arms  Co.  v.  Barlow,  68 
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If  the  question  is  merely  between  the  parties  to  the  alleged 
contract,  although  it  can  not  be  said  that  the  power  existed  to 
enter  into  it,  or  that  the  power  originally  granted  has  in  any 
way  been  amplified,  yet  it  can  and  must  be  said  that  the  party 
is  estopped  from  setting  up  its  own  incapacity  to  act  after 
having  received  the  fruits  of  the  bargain,  so  long  as  the  trans- 
action involves  nothing  immoral,  illegal,  forbidden  by  statute 
or  contrary  to  public  policy.  Moreover,  the  judgment  should 
be  allowed  for  the  rent  in  this  case,  because  the  lease  must  be 
regarded  as  fully  executed  on  both  sides,  the  same  as  those 
unauthorized  contracts  in  which  money  has  been  loaned  to  or 
work  done  for  a  corporation  for  which  it  has  issued  its  bonds 
to  the  creditor.  In  1871  the  lessee  road  agreed  that  if  the 
lessor  would  build  the  same,  it,  the  lessee,  would  guarantee 
the  lessor's  bonds  thereon  and  would  take  the  nine  hundred 
and  ninety-nine  year  lease.  The  acts  were  done  and  were 
annually  reported  until  1879,  with  the  incomes  and  expendi- 
tures resulting  therefrom,  and  no  attempt  was  made  by  any 
stockholder  to  avoid  the  lease.  Thus  it  is  seen  the  road  was  not 
built  for  the  lessor  at  all,  but  by  it  for  the  lessee,  at  the  latter's 
instance,  and  with  proceeds  of  bonds  by  the  latter  guaranteed. 
The  lessor  has  done  all  it  was  to  do,  and  has  put  the  lessee  in 
possession.    This  distinguishes  the  case  from  the  Thomas  case.* 

The  lease  for  nine  hundred  and  ninety-nine  years  is  practi- 
cally an  absolute  transfer;  the  rent  is  merely  another  method 
for  repaying  the  lessor  for  the  work  and  money  expended  in. 
stead  of  paying  a  fixed  sum.  The  judgment  below  allowing 
the  recovery  of  the  rent  should  be  affirmed. 

Dixon  concurs  in  affirming,  but  on  the  ground  that  the  de- 
fendant can  not  set  up  that  its  own  charter  has  become  void 
under  the  expiration  of  said  section  17  so  long  as  it  continues 
to  exercise  the  powers  granted  by  the  charter;  it  need  not  be 
considered  what  the  result  would  be  if  some  one  else  than  the 
corporation  itself  asserted  such  invalidity. 

i)epue  and  Knap,  J  J.,  dissent,  reviewing  the  authorities 

'  101  n.  S.  76.    See  also  Central  ordered  to  divide  it  among  the  corn- 
Trust  Co.  V.  Ohio  C.  R  Co.,  28  Fed.  panies  in  the  agreed  proportion,  re- 
Rep.  306.  A** pooling** contract hav-  gardlees  of  the  original  validity  or 
ing  created  a  fund  which  came  into  invalidity  of  said  contract, 
the  hands  of  a  receiver,  he  will  be 
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cited  in  the  principal  opinion  and  a  number  of  others,'  and 
arriving  at  the  apparently  sound  conclusions  that  in  none  was 
any  recovery  allowed  except  as  to  the  consideration  actually 
received;  that  a  lease  is  a  continuing  contract  as  to  rent,  as  also 
to  occupancy.  The  plaintiff  had  notice  of  defendant's  incsr 
pacity  to  act,  and  took  the  risk  of  its  abandoning  the  contract; 
and  the  plaintiff  has  been  paid  all  rent  in  full  that  has  accrued, 
and  has  been  restored  to  statu  quo  by  receiving  back  the  road 
in  as  good  condition  as  when  given  to  the  lessee;  the  only  loss 
to  plaintiff  is  in  not  getting  the  expected  profits  in  the  future, 
and  this  presents  no  legal  ground  of  recovery.* 

Section  Three. 
Zabriskie  y.  Clereland,  Colambas  k  Cinclnuati  B.  B.  Co.,  28  How.  881. 

One  company  gnarantees  another's  bonds,  held  valid  bj  cnstoni  and 

acquiescence. 

Defendant  corporation,  in  connection  with  three  others, 
guaranteed  the  bonds  of  another  railroad  company,  the  object 
being  to  give  them  all  a  uniform  gauge,  to  aid  the  latter  com- 
pany in  its  development  and  to  promote  intimate  connections 
in  their  transit  operations;  the  bonds  were  put  upon  the  mar- 
ket and  sold  to  innocent  holders;  considerable  time  thereafter 
(about  three  years)  the  plaintiff,  a  stockholder  in  defendant's 
company,  asked  for  an  injunction  against  its  paying  such  guar- 
anteed amount.  Injunction  refused;  ruling  affirmed,  on  the 
theory  that  it  is  a  common  practice  for  railroad  companies  to 
make  similar  arrangements  to  enlarge  their  connections  and 
increase  their  business;  the  defendant  company  had  encour- 
aged this  practice  by  precept  and  example;  it  had  in  1851 

^Morris&E.  R  Co.  v.  Sussex R.  Co.,  J.  L.  208;  McElroy  v.  Ludlura,  82  N. 

20  N.  J.  Eq.  542;  Ashbury  R.  C.  &  I.  J.  Eq.  828.    It  is  where  the  actions 

Co.  V.  Riche,  L.  R.  9  Exch.  262;  Atty.  are  for  tort  that  there  can  be  no  plea 

Gen.  V.  Great  Eastern  Ry.  Co.,  5  App.  of  ultra  vires.  N.  Y.,  etc.,  v.  Haring, 

Cas.  473;  Wenlock  v.  River  Dee  Co.,  47  N.  J.  L.  147;  Buflfet  v.  Troy,  etc., 

10  Id.  854;  Thomas  v.  Raikoad  Co.,  40  N.  Y.  168;  National  Bank  v.  Gra- 

101  U.  S.  71;  Pennsylvania  R.  Co.  v.  ham,  100  U.  S.  699. 

St.  Louis,  A.  &  T.  H.  R.  Co.,  118  Id.  •  Campbell  v.  Nichols.  4  Vroom  N. 

290,  630;  6  S.  C.  Rep.  1094;  7  S.  C.  J.  L.  81;  Phillipsburg  Bank  v.  Ful- 

Rep.  24;  Davis  v.  Old  Colony  R.  R.,  mer,  81  Id.  52. 
113  Mass.  258;  Smith  v.  Smith,  28  N. 
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established  a  line  of  steamboats  and  guaranteed  the  bonds  of 
other  companies;  reported  these  facts  to  the  stockholders,  and 
said  it  would  continue  that  policy  unless  they  disapproved 
thereof;  but  no  disapprobation  was  manifested  until  after 
the  guaranty  of  the  bonds  in  question  had  been  sanctioned; 
then  there  was  discussion  over  it,  but  no  legal  steps  were  taken 
until  the  guaranteed  company  made  default  in  the  second  in- 
stallment of  interest.  Then  the  complainant  filed  his  bill, 
alleging  that  the  guaranty  exceeds  the  power  of  the  corpora- 
tion and  can  not  be  confirmed  against  a  dissenting  stockholder/ 
The  usual  and  more  approved  form  of  such  a  bill  is  that  of  one 
or  more  stockholders  to  sue  in  behalf  of  the  others." 

The  general  law  of  1851  empowered  railway  companies,  by 
subscription  to  their  stock  or  otherwise,  to  aid  other  compa- 
nies, for  the  purpose  of  making  connected  lines;  also  to  enter 
into  any  arrangement  for  their  common  benefit,  subject,  how- 
ever, to  the  stockholders'  approval;  this  was  re-enacted  in 
1852.  The  defendant  corporation  has  acted  under  these  acts, 
and  it  can  not  now  say  that  it  has  not  accepted  them,  although 
there  may  have  been  no  formal  legal  acceptance.  If  directors 
neglect  precautions  which  they  should  attend  to,  and  yet  lead 
third  persons  to  deal  with  the  company,  they,  the  directors, 
can  not  thereafter  themselves  raise  the  objections  of  their  own 
neglect.* 

This  principle  does  not  impugn  the  doctrine  that  a  corpora- 
tion can  not  vary  from  the  object  of  its  creation,  and  that  per- 
sons dealing  with  it  must  take  notice  of  whatever  is  contained 
in  the  law  of  its  organization;*  but  the  principle  includes 
those  cases  in  which  a  corporation  acts  within  the  range  of  its 
general  authority,  but  fails  to  comply  with  some  formality  or 
regulation  which  it  should  not  have  neglected,  but  which  it 
has  chosen  to  disregard.  The  instances  and  statutes  cited 
show  that  the  corporation  acted  within  its  general  powers.  If 
there  was  illegality  or  abuse,  it  should  have  been  promptly 

>  Dodge  V.  Wahey,  18  How.   881;  ton,  1  Phila.  790;  Wood  v.  Draper, 

Mott  V.  Penn.  R.  R.  Co.,  80  Pa.  St.  1;  24  Barb.  (N.  Y.)  187. 

Mandenson  t.  Ck)mmercial  Bank,  28  '  Bargate  v.  Shortridge,  5  H.  L.  Cas. 

Id.  379.  297. 

•Bemonv.Rufford,!  Simon (N.S.),  ^Pearce  v.  M.  &  I.  R.  R.  Co.,  21 

550;  Winch  v.   Birkeniiead  H.  Ry.  How.  441;  Strauss  v.  Eagle  Ins.  Co., 

Co.,  5  De  G.  &  8.  582;  Mosley  v.  Als-  6  Ohio  (N.  S.),  59. 
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exposed  before  innocent  parties  became  involved.'  The  bill 
does  not  proceed  on  fraud  or  abuse,  but  against  the  exercise  of 
powers  that  did  not  belong  to  the  corporation,  and  which  the 
body  could  not  confirm  except  by  unanimous  vote.'  There 
may  have  been  irregularities  or  defects  in  the  notices  or  pro- 
ceedings; bat  from  an  external  view  these  were  not  seen.  The 
community  had  a  right  to  judge  of  the  matter  from  the  pub- 
lished resolutions,  from  the  bonds  being  placed  on  the  open 
market,  and  from  all  parties  acquiescing  therein.  Corporations 
as  well  as  individuals  are  held  to  a  careful  adherence  to  truth 
in  dealing  with  mankind;  they  can  not  by  silence  involve 
others,  and  then  defeat  the  claims  their  own  conduct  had  super- 
induced. 

Section  Four. 

Green  Baj  &  Minnesota  B.  Co.  r.  Union  Steamboat  Co.,  107  TJ.  S.  98; 

2  U.  S.  S.  C.  Rep.  221. 

Bailroad  company  may  grnarantee  income  to  a  steamboat  company  to 

induce  it  to  malte  connection. 

Action  by  the  Union  Steamboat  Company  against  the  Green 
Bay  &  Minnesota  Railroad  Company,  alleging  that  the  latter 

'Chapman  v.  Mad.  R.  R. R  Co.,  6  ing  Co.  v.  A.  M.  M.  &  M.  Co.  (also 

Ohio(N.  S.),  119;  State  v.  Van  Home,  Circuit   Court  of   Appeals,  62  Fed. 

7  Id.  327.  Rep.    856),    10    C.    C.    A.    415,    in 

'Fosa  v.  Harbottle,  2  How.  461;  2  which  it  is   held,   after    oonsidera- 

Phil.  Ch.  R.  740.  tioa  of  many  cases,  that  an  Ohio 

An  instructive  recent  case  on  f^uar-  corporation  organized  for  making 
anty  by  one  corporation  of  the  bonds  iron  work  for  mining  plants  can  not 
of  another  is  Marbury  v.  Kentucky  guarantee  the  performance  of  the  con- 
Union  Land  Co.,  Circuit  Court  of  tract  of  another  corporation  for  the 
Appeals,  62  Fed.  Rep.  835,  10  C.  erection  of  a  mining  plant,  though 
C.  A.  893,  in  which,  in  an  opin-  thereby  it  would  secure  a  sale  of  its 
ion  of  some  twenty  pages,  review-  iron  work  to  be  used  in  such  plant, 
ing  many  authorities,  it  is  held  **The  objection  to  the  guaranty  is 
that  under  the  power  to  a  land  com-  that  it  risks  the  funds  of  the  company 
pany  to  buy  timber  lands  and  mines  in  a  different  enterprise  and  business, 
and  export  its  product,  and  in  further-  under  the  control  of  another  and 
ance  thereof  to  make  a  **  temporary  different  person  or  corporation,  Con- 
or permanent  consolidation"  with  trary  to  what  its  stockholders,  its 
any  railroad  company,  it  could  guar-  creditors  and  the  state  have  the  right 
antc^  the  bonds  of  a  railroad  company  from  its  charter  to  expect." 
if  thereby  the  construction  of  a  rail-  An  extensive  discussion  of  praeti- 
way  could  be  obtained.  The  court  cally  this  entire  topic  of  guaranty  is 
regards  this,  in  one  view  of  the  case,  found  in  •*  Cook  on  Stock  and  Stock- 
as  a  sort  of  temporary  consolidation,  holders  and  Corporation  Law,"  8d  ed. 

Quite  the  coimterpart  of  the  last  1804,  VoL  H,  Sec.  775. 
i*ase  can  be  found  in  Humboldt  Min- 
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was  organized  to  and  did  construct  a  road  across  Wisconsin 
from  Green  Bay  to  the  Mississippi;  that  it  became  important 
for  the  defendant  to  make  arrangements  for  carrying  passen- 
gers and  freight  further  east,  destined  for  points  east  of  and 
beyond  Green  Bay  and  out  of  the  state,  also  to  secure  business 
in  carrying  persons  and  freight  west;  hence  they  entered  into 
a  contract  under  seal,  whereby  the  plaintiff  was  to  run  its  pro- 
pellers between  Buffalo  and  Green  Bay  and  intermediate 
points  for  the  purpose  of  carrying  passengers  and  freight  to 
and  from  Green  Bay  in  connection  with  defendant's  railway, 
and  for  this  the  defendant  guaranteed  that  the  gross  earnings 
of  each  propeller  would  be  $45,000  for  each  of  the  two  years, 
and  if  less  the  defendant  would  pay  the  difference. 

No  bill  of  exceptions  being  tendered,  the  only  question 
raised  is  whether  the  said  contract  was  outside  of  the  power 
conferred  by  the  defendant's  charter.  The  law  is  well  settled 
that  the  charter  of  a  corporation,  read  in  connection  with  the 
general  laws  applicable  to  it,  is  the  measure  of  its  powers.  A 
contract  manifestly  beyond  those  powers  will  not  sustain  an 
action;  but  whatever  may  be  regarded  as  incidental  to  the 
objects  for  which  the  corporation  was  created  is  not  to  be  taken 
as  prohibited.*  The  directors  of  the  road  have  power  by  its 
character  to  make  such  agreement  with  any  person  or  cor- 
poration whatsoever  "  as  the  construction  of  their  railroad  or 
its  management  and  the  convenience  and  interest  of  the  com- 
pany and  the  conduct  of  its  affairs  may  in  their  judgment 
require." " 

The  company  had  incidental  power  to  agree  to  transport 
over  connecting  railroad  and  steamboat  lines  passengers  and 
freight  intrusted  to  it  for  carriage  over  its  own  lines.'  The 
general  statutes  authorized  railroad  companies  to  make  con- 
tracts with  other  railroad  companies  whose  roads  terminate 
on  the  eastern  shore  of  Lake  Michigan,  to  run  their  roads  in 
connection  with  each  other,  and  to  build,  construct  and  run  as 
part  of  their  corporate  property  such  number  of  steamboats  as 
may  be  deemed  necessary  to  facilitate  their  business  opera- 
tions.*   Wisconsin  railroads  are  also  authorized   to  exercise 

» Thomas  v.  Railroad  Co. ,  101  U.  S.  •  Priv.  Laws  Wis.  1866,  Ch.  540,  §  7. 
71;  Attorney-General  v.  Great  East-       'Railway  Co.  v.  McCarthy,  96  U.  S. 

em  Ry.  Co.,  5  App.  Cas.  478;  Davis  25B. 
▼.  Old  Colony  R.  Co.,  181  Mass.  258.      <Gen.  Laws  Wis.  1853,  Ch.  76. 
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their  power  in  other  states,  and  may  accept  any  additional 
powers  or  privileges  applicable  to  the  carrying  of  persons  or 
freight  by  railway  or  steamboat  in  the  other  state.* 

The  legislature  is  thus  seen  to  have  recognized  that  the 
geographical  position  of  the  state  required  railroads  to  connect 
with  steamboats  to  form  a  through  line  across  the  continent. 
The  act  of  1853  conferred  express  power  to  build  and  run 
steamboats,  and  hence,  considering  all  the  statutes,  it  is  equally 
within  the  railroad's  power  to  hire  steamboats  by  the  trip  or 
season,  or  to  employ  them  under  a  guaranty  as  alleged. 

Section  Five. 

Ballwaj  Company  y.  McCarthy,  96  XJ.  S.  258. 

Yalidlty  of  contract  for  throngh  carriage. 

Suit  for  damages  from  failure  by  defendant  to  properly  carry 
plaintiff's  cattle  from  East  St.  Louis  to  Philadelphia;  the  neg- 
ligence occurred  on  the  connecting  lines  over  which  the  defend- 
ant forwarded  the  cattle.  The  contract  was  undertaken  by 
the  defendant  to  forward  the  cattle  to  Philadelphia;  no  other 
company  is  named;  no  compensation  is  provided  for  any  other; 
nothing  is  said  about  change  to  cars  of  any  other  compan3^ 
Such  corporations,  unless  forbidden  by  their  charters,  have  the 
power  to  contract  to  carry  the  entire  distance  over  any  con- 
necting lines.'  This  principle  is  so  well  settled  that  further 
citations  are  unnecessary. 

The  company  is  liable  in  all  respects  on  the  connecting  line 
as  on  its  own;  the  public  has  the  right  to  assume  that  it  has 
made  all  necessary  arrangements  throughout.*  A  contract  not 
on  its  face  necessarily  beyond  the  scope  of  the  corporation's 
power  will,  in  the  absence  of  proof  to  the  contrary,  be  pre- 
sumed valid.  Corporations  are  presumed  to  contract  within 
their  powers.  "  The  doctrine  of  ultra  vires,  when  invoked  for 
or  against  a  corporation,  should  not  be  allowed  to  prevail 
where  it  would  defeat  the  ends  of  justice  or  work  a  legal 
wrong."  *    Judgment  for  plaintiff  affirmed, 

>  Gen.  Laws  Wis.  1872,  oh.  109,  §  51.  *  Union  Water  Co.  v.  Murphy's  Flat 

«  Railroad  Co.  v.  Pratt,  22  Wall.  123.  Fluining  Co. ,  22  Cal.  620 ;  Morris  R.  R. 

•Great  Western  Ry.  Co.  v.  Blake,  Co.  v.  Railroad  Co.,  29  N.  J.  Eq.  542; 

7  H.   &   N.  986;  Weed  v.   Railroad  Whitney  Anna  Co.  v.  Barlow,  68  N. 

Co.,  19  Wend.  (N.  Y.)  534;  Knight  v.  Y.  62. 

Portland,  etc.  Co.,  56  Me.  234, 
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Section  Six. 

Railroad  Company  y.  Pratt,  22  Wall.  123. 
Same  topic  eontinned. 

Suit  for  loss  of  horses  taJken  bv  defendant,  a  New  York  cor- 
poration,  to  be  carried  into  Massachusetts,  lost  not  on  defend- 
ant's road,  but  on  a  Vermont  road  connecting  therewith,  and 
not  belonging  to  defendant.  It  is  held  that  the  defendant  had 
power  to  contract  for  the  through  transportation.  The 
statute  recognizes  such  power  by  providing  that  either  of  con- 
necting lines  receiving  freight  to  be  carried  to  any  point  on 
the  other  shall  be  liable  as  common  carrier  for  the  freight  to 
such  point,  and,  if  it  must  pay  any  sum  by  reason  of  the 
other's  neglect,  may  recover  it  from  the  other.*  This  statute 
is  merely  declaratory." 

The  power  to  contract  to  make  the  through  shipment  has 
been  sustained  in  New  York,  where  the  contract  was  made,  in 
Massachusetts,  where  it  was  to  be  completed,  and  in  Vermont, 
where  the  injury  occurred.'  The  single  exception  to  this 
holding,  so  far  as  the  court  is  aware,  is  said  to  be  in  Connecti- 
cut, where  the  supreme  court  has  held  the  contrary.*  Judg- 
ment for  plaintiff  affirmed. 

>  Statutes  of  1847,  299,  §  9;   2  Re-  Mass.  122;  Feital  v.  Middlesex  R  R.. 

vised  Statutes  (5th  ed.),  693,  §  67.  109  Id.  898;  Noyes  v.  Rutland  &  B. 

*  Root  V.  Great  Western  R;  R.,  45  R.  R.  Ck).,  27  Vt.  110;  Morse  v.  Brain- 

N.  Y.  524.  exd,  41  Id.  550;  Railroad  Co.  v.  Man- 

» Bissell  V.  Michigan  R  R  Co.,  22  ufacturing  Co.,  16  WaU.  334;  Evans- 

N.  Y.  258;  Buffet  v.  Troy  &  Boston  ville,  etc.,  R  R.  Co.  v.  Androscoggin 

R  R„  40  Id.  168;  Root  v.  Great  West-  Mills,  f^  Id.  594. 

em  R.  R.,  45  Id.  524;   Burtia  v.  Buf-  *  Converse  v.  N.  &  N.  Y.  T.  Co.,  33 

falo&  St.  L.  R  R.,  24  Id.  269;  Hill  Conn.  166;  22  Id.  502. 
M.  Co.  V.  Boston  &  L.   R.  Co.,  104 
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CHAPTER  n. 

COMBINATIONS  MADE  BY  RAILWAY  CORPORATIONS  WITH 

RAILWAY  OR  OTHER  CORPORATIONS  HELD  INVALID  — 

THE  DOCTRINE  OF  ULTRA  VIRES  APPLIED. 

Cases  herein  considered  present  the  principles  that  corpora- 
tions owing  duties  to  the  public  can  not  enter  into  any  en- 
gagements disabling  themselves  from  performing  the  same, 
unless  consent  be  first  obtained  through  legislative  act. 

The  terms  of  such  consent  must  be  strictly  followed.  The 
enumeration  of  powers  in  such  act  or  in  a  charter  implies  the 
exclusion  of  all  others. 

Invalid  contractual  acts,  if  not  immoral  in  their  nature  or 
against  public  policy,  if  executed,  may  be  sustained,  but  if  ex- 
ecutory, will  not  be  enforced  unless  perhaps  to  estop  one  who 
has  received  benefits  thereunder  from  pleading  ultra  vires 
against  a  demand  for  making  compensation  for  the  same. 

The  majority  of  stockholders  can  not,  against  the  objections 
of  the  minority,  divert  the  company's  property  from  the  pur- 
poses of  its  formation. 

Doctrine  of  ultra  vires,  though  not  favored  when  used  to  de- 
feat just  compensation  for  things  already  done,  is  greatly 
favored  when  used  to  prevent  the  perpetration  of  unauthorized 
acts  not  yet  done. 

What  can  not  be  done  directly  will  not  be  tolerated  if  done 
indirectly;  a  railroad  can  not  be  sold  to  a  third  party  for  the 
purpose  of  effecting  a  forbidden  sale  to  a  competing  line;  nor 
can  this  be  accomplished  by  the  absorption  of  one  company  of 
another  by  means  of  purchasing  its  stock,  franchises  and 
property. 

Powers  reserved  in  articles  of  association  are  to  be  as 
strictly  construed  as  those  granted  in  statutes;  none  are  to  be 
implied  from  mere  incidental,  or  perhaps  loose,  expressions 
used. 

Power  to  either  make  or  accept  a  lease  of  a  railroad  prop- 
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erty  is  not  among  the  ordinary  powers,  and  is  not  to  be  pre- 
sumed from  the  usual  grant  of  powers  in  a  charter. 

Nor  does  it  include  power  to  engage  directly,  or  by  means 
of  guaranty  indirectly,  in  collateral  disconnected  undertak- 
ings, though  for  the  purpose  of  thereby  obtaining  subscription 
to  its  stock. 

Persons  contracting  with  a  corporation  are  bound  to  take 
notice  of  the  legal  limits  of  its  capacity;  excess  of  the  same 
may  be  arrested  at  the  instance  of  the  government  or  the  sub- 
scribers; nor  will  the  courts  sustain  actions  thereon  against 
the  corporation. 

Corporate  franchises,  powers  and  property  must  not  be  ap- 
propriated to  uses  or  purposes  not  contemplated  or  authorized 
by  the  charter;  the  smallest  minority  of  the  subscribers  may 
prevent  this;  unless  by  doing  so  it  prevents  or  arrests  a  public 
improvement  for  which  sufficient  compensation  has  been 
provided. 

Doubts  are  solved  against  the  existence  of  powers;  a  grant 
will  not  be  deduced  from  language  unless  it  is  not  susceptible 
of  any  other  rational  construction. 

The  peculiar  privileges  of  eminent  domain  and  assistance  of 
taxation  are  the  consideration  to  the  railway  companies  on 
which  are  based  the  inalienable  duties  which  they  owe  to  the 
public. 

Void  acts  do  not  become  valid  merely  because  remaining 
long  unquestioned;  there  is  no  residuary  power  to  confirm  them; 
the  corporations  have  no  power  to  divert,  from  their  contem- 
plated purposes,  the  funds  received  from  the  public,  by  gift  or 
taxation,  or  from  the  subscribers. 

Sbction  One. 
Thomas  r.  Bailroad  Coinpanj,  101  XJ.  S.  71. 

On  an  illegal  lease  no  damagres  can  be  given  for  refasal  to  perform 

the  unexpired  part  of  the  term. 

Thomas  and  others  received  a  lease  for  twenty  years  from  the 
Millville  and  Glassboro  Eailroad  Company,  conveying  the 
road,  buildings  and  rolling  stock,  the  lessees  to  pay  one-half  of 
the  gross  sum  collected  from  the  operation  of  the  road.  There- 
after said  company  agreed  to  consolidate  with  and  be  merged 
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into  the  West  Jersey  Railroad  Company.  In  November, 
1867,  the  Millville  Company  gave  notice  of  termination  of  the 
lease  and  that  it  would  take  possession  on  April  1, 1868.  In 
March,  1868,  the  legislature  enacted  that  on  the  fulfillment  of 
certain  conditions  the  Millville  Company  should  be  consol- 
idated with  the  West  Jersey  Railroad  Company  "  subject  to 
all  the  debts,  liabilities  and  obligations  of  both  of  said  com- 
panies." The  conditions  were  fulfilled  and  the  road  was  de- 
livered by  Thomas  and  his  associates  to  the  West  Jersey  Com- 
pany on  April  1,  1868.  The  lease  provided  that  on  its  termi- 
nation the  loss  and  damage  of  lessees  should  be  fixed  by 
arbitration;  the  lessees  called  for  arbitration;  the  defendant, 
the  West  Jersey  Company,  at  first  refused  to  go  into  an  arbi- 
tration, and  then  when  an  amount  was  thus  fixed,  caused  it  to  be 
set  aside  in  equity.  The  lessees  bring  this  suit  for  such  dam- 
ages, and  offer  to  prove  their  compliance  with  the  lease  and 
their  damage.  The  court  directed  a  verdict  for  defendant  on 
the  ground  that  the  lease  to  the  plaintiffs  by  the  Millville 
Company  was  ultra  vires.  The  Supreme  Court  sustains  this 
ruling. 
Following  is  the  opinion  in  full : 

Mr.  Justice  Miller,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  ground  on  which  the  court  held  the  contract  to  be  void 
and  on  which  the  ruling  is  supported  in  argument  here,  is, 
that  the  contract  amounted  to  a  lease,  by  Avhich  the  railroad, 
rolling  stock  and  franchises  of  the  corjx)ration  were  trans- 
ferred to  the  plaintiffs,  and  that  such  a  contract  was  tiKra 
vires  of  the  company. 

It  is  denied  by  the  plaintiffs  that  the  contract  can  fairly  be 
called  a  lease. 

But  we  know  of  no  element  of  a  lease  which  is  wanting  in 
this  instrument.  "  A  lease  for  years  is  a  contract  between 
lessor  and  lessee,  for  possession  of  lands,  etc.,  on  the  one  side, 
and  a  recompense  by  rent  or  other  consideration  on  the  other." 
4  Bac.  Abr.  632. 

"  Anything  corporal  or  incorporal  lying  in  livery  or  in  grant 
may  be  the  subject-matter  of  a  lease,  and,  therefore,  not  only 
lands  and  houses,  but  commons,  ways,  fisheries,  franchises, 
estovers,  annuities,  rent  charges,  and  all  other    incorporal 
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hereditaments  are  included  in  the  common  law  rule."  Bouv. 
L.  D.,  «  Lease ; "  1  Wash.  Real  Prop.  310. 

The  railroad  and  all  its  appurtenances  and  franchises,  in- 
eluding  the  right  to  do  the  business  of  a  railroad  and  collect 
the  proper  tolls,  are  for  a  period  of  twenty  years  leased  by  the 
company  to  the  plaintiffs,  from  whom  in  return  it  receives  as 
rent  one-half  of  all  the  gross  earnings  of  the  road.  The  usual 
provision  for  a  right  of  re-entry  on  the  failure  to  perform  cov- 
enants in  addition  to  the  special  right  to  terminate  the  lease 
on  notice,  and  the  usual  covenant  for  repairs  and  proper  run- 
ning of  the  road,  equivalent  to  good  husbandry  on  a  farm,  are 
inserted  in  the  instrument. 

The  provision  for  the  complete  possession,  control  and  use 
of  the  property  of  the  company  and  its  franchises  by  the  lessees 
is  perfect.  Nothing  is  left  in  the  lessor  but  the  right  to  re- 
ceive rent.  Ko  power  of  control  in  the  management  of  the 
road  and  in  the  exercise  of  the  franchises  of  the  company  is 
reserved.  A  solitary  exception  to  this  statement,  of  no  value 
in  the  actual  control  of  affairs,  is  found  in  the  sixth  clause  of 
the  lease,  which  covenants  that  the  lessee  will  discharge  any 
one  in  their  service  on  the  request  of  the  corporation,  evidenced 
by  a  resolution  of  the  board  of  directors. 

But  while  we  are  satisfied  that  the  contract  is  both  technic- 
ally and  in  its  essential  character  a  lease,  we  do  not  see  that 
the  decision  of  that  point  either  way  affects  the  question  on 
which  we  are  to  pass.  That  question  is,  whether  the  railroad 
company  exceeded  its  powers  in  making  the  contract,  by  what- 
ever name  it  may  be  called,  so  that  it  is  void. 

It  is,  perhaps,  as  well  to  consider  this  question  in  the  order 
of  its  presentation  by  the  learned  counsel  for  plaintiffs,  upon 
whom  the  burden  of  showing  the  error  of  the  Circuit  Court 
devolved  the  duty  of  proving  one  of  the  following  proposi- 
tions : 

1.  The  contract  was  within  the  powers  granted  to  the  rail- 
road company  by  the  act  of  the  New  Jersey  legislature  under 
which  it  was  organized. 

2.  That  if  this  be  not  established,  the  lease  was  afterward 
ratified  and  approved  by  another  act  of  that  legislature. 

3.  That  if  both  these  propositions  are  found  to  be  unten- 
able, the  contract  became  an  executed  agreement  under  which 
the  rights  acquired  by  the  plaintiffs  should  be  legally  respected. 
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The  authority  to  make  this  lease  is  placed  by  counsel  pri- 
marily in  the  following  language  of  the  thirteenth  section  of 
the  company's  charter: 

"  That  it  shall  be  lawful  for  the  said  company  at  any  time 
during  the  continuance  of  its  charter,  to  make  contracts  and 
engagements  with  any  other  corporation,  or  with  individuals, 
for  the  transporting  or  conveying  any  kind  of  goods,  produce, 
merchandise,  freight,  or  passengers,  and  to  enforce  the  fulfill- 
ment of  such  contracts." 

This  is  no  more  than  saying,  "you  may  do  the  business  of 
carrying  goods  and  passengers,  and  may  make  contracts  for 
doing  that  business.  Such  contracts  ^'^ou  may  make  with  any 
other  corporation  or  with  individuals."  No  doubt  a  contract 
by  which  goods  received  from  railroad  or  other  carrying  com- 
panies should  be  carried  over  the  road  of  this  company,  or  by 
which  goods  or  passengers  from  this  road  should  be  carried 
by  other  railroads,  whether  connecting  immediately  with 
them  or  not,  are  within  this  power,  and  are  probably  the  main 
object  of  the  clause.  But  it  is  impossible,  under  any  sound 
rule  of  construction,  to  find  in  the  language  used  a  permission 
to  sell,  lease,  or  transfer  to  others  the  entire  road  and  the 
rights  and  franchises  of  the  corporation.  To  do  so  is  to  de- 
prive the  company  of  the  power  to  make  those  contracts  which 
this  clause  confers  and  of  performing  the  duties  which  it  re- 
quires. 

In  The  Ashbury  Railway  Carriage  &  Iron  Co.  v.  Eiche,  de- 
cided in  the  House  of  Lords  in  1875  (Law  Rep.  7  H.  L.  653), 
the  memorandum  of  association,  which,  as  Lord  Cairns  said, 
stands  under  the  act  of  1862,  in  place  of  a  legislative  charter, 
thus  described  the  business  which  the  company  was  authorized 
to  conduct :  "  The  objects  for  which  this  company  is  estab- 
lished are  to  make,  sell,  or  lend  on  hire,  railway  carriages  and 
engines,  and  all  kinds  of  railway  plant,  fittings,  machinery, 
and  rolling  stock;  and  to  carry  on  the  business  of  mechanical 
engineers  and  general  contractors;  to  purchase  and  sell  as 
merchants,  timber,  coal,  metal,  or  other  materials,  and  to  buy 
and  sell  any  such  materials  on  commission  or  as  agents."  This 
company  purchased  a  concession  for  a  railroad  in  Belgium, 
and  entered  into  a  contract  for  its  construction,  on  which  it 
paid  large  sums  of  money.  The  company  was  sued  afterwara 
on  its  agreement  with  Riche.  the  contractor,  and  the  contract 
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was  held  valid  in  the  Exchequer  Chamber  by  a  majority  of  the 
judges,  on  the  ground  that  while  it  was  in  excess  of  the  power 
conferred  on  the  directors  by  the  memorandum,  it  had  been 
made  valid  by  ratification  of  the  shareholders,  to  whom  it  had 
been  submitted. 

The  House  of  Lords  reversed  this  judgment,  holding  unani- 
mously that  the  contract  was  beyond  the  powers  conferred  by 
the  memorandum  above  recited,  and  being  beyond  the  powers 
of  the  association,  no  vote  of  the  shareholders,  whatever,  could 
make  it  valid.  The  case  is  otherwise  important  in  its  relation 
to  the  one  before  us,  but  it  is  cited  here  for  its  parallelism  in 
the  construction  of  the  clause  defining  the  powers  of  the  com- 
pany. 

If  a  memorandum  which  describes  the  parties  as  engaging 
in  famishing  nearly  all  the  materials,  machinery,  and  rolling- 
stock  which  entered  into  the  construction  of  a  railroad  and  its 
equipments,  and  then  empowers  them  to  carry  on  the  business 
of  mechanical  engineers  and  general  contractors^  can  not  author- 
ize a  contract  to  build  a  railroad,  surely  the  authority  to  build 
a  railroad  and  to  contract  for  carrying  passengers  and  goods 
over  it  and  other  roads  is  no  authority  to  lease  it  and  with  the 
lease  to  part  with  all  its  powers  to  another  company  or  to  in- 
dividuals. We  do  not  think  there  is  anything  in  the  language 
of  the  charter  which  authorized  the  making  of  this  agree- 
ment. 

It  is  next  insisted,  in  the  language  of  the  counsel,  that 
though  this  may  be  so,  "  a  corporate  body  may  (as  at  common 
law),  do  any  act  which  is  not  either  expressly  or  impliedly 
prohibited  by  its  charter;  although  where  the  act  is  unauthor- 
ized by  the  charter  a  shareholder  may  enjoin  its  execution ; 
and  the  State  may,  by  proper  process,  forfeit  the  charter." 

"We  do  not  concur  in  this  proposition.  We  take  the  general 
doctrine  to  be  in  this  country,  though  there  may  be  exceptional 
cases  and  some  authorities  to  the  contrary,  that  the  powers  of 
corporations  organized  under  legislative  statutes  are  such  and 
such  only  as  those  statutes  confer.  Conceding  the  rule  ap- 
plicable to  all  statutes,  that  what  is  fairly  implied  is  as  much 
granted  as  what  is  expressed,  it  remains  that  a  charter  of  a 
corporation  is  the  measure  of  its  powers,  and  that  the  enumer- 
ation of  these  powers  implies  the  exclusion  of  all  others. 
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This  class  of  subjects  has  received  much  consideration  of 
late  years  in  the  English  courts,  and  counsel  have  relied  largely 
on  the  decisions  of  those  courts.  Among  the  cases  cited  by 
both  sides  is  The  East  Anglian  Railway  Co.  v.  The  Eastern 
Counties  Railway  Co.,   11  C.  B.  775. 

In  that  case  The  Eastern  Counties  Railway  Company  had 
made  a  contract  in  which,  among  other  things,  it  covenanted 
to  take  a  lease  of  several  other  railroads,  whose  companies  had 
introduced  into  Parliament  a  bill  for  consideration  under  the 
name  of  East  Anglian  Railways  Company,  and  to  assume  the 
payment  of  parliamentary  expenses  of  this  act  of  consoli- 
dation. 

This  covenant  was  held  void  as  beyond  the  power  conferred 
by  the  charter.  "  They  can  not,"  said  the  court,  "  engage  in  a 
new  trade,  because  they  are  incorporated  only  for  the  purpose 
of  making  and  maintaining  the  Eastern  Counties  Railway. 
What  additional  power  do  they  acquire  from  the  fact  that  the 
undertaking  may  in  some  way  benefit  their  line  ?  Whatever 
be  their  object  or  prospect  of  success,  they  are  still  but  a  cor- 
poration for  the  purpose  only  of  making  and  maintaining  the 
Eastern  Counties  Railway;  and  if  they  can  not  embark  in  new 
trades,  because  they  have  only  a  limited  authority,  for  the 
same  reason  they  can  do  nothing  not  authorized  by  their  act 
and  not  within  the  scope  of  their  authority."  This  case,  de- 
cided in  1851,  was  afterward  cited  with  approval  by  the  Lord 
Chancellor  in  1857,  in  delivering  the  opinion  of  the  House  of 
Lords  in  Eastern  Counties  Railway  Co.  v.  Hawkes  (5  H.  L.  Cas. 
331);  and  it  is  there  stated  that  it  was  also  acted  on  and  rec- 
ognized in  the  Exchequ3r  Chamber  in  McGregor  v.  The  Deal  & 
Dover  Railway  Co.,  22  L.  J.  N.  S.  Q.  B.  69;  18  Q.  B.  618. 
Both  these  cases  are  cited  approvingly  in  the  opinion  of  Lord 
Cairns  in  the  Ashbury  Company,  on  appeal  in  the  House  of 
Lords. 

This  latter  case,  as  decided  in  the  Exchequer  Chamber  (Law 
Rep.  9  Exch.  224)  is  much  relied  on  by  counsel  for  plaintiffs 
here  as  showing  that  though  the  contract  may  be  uUy^a  vires 
when  made  by  the  directors,  it  may  be  enforced  if  afterward 
ratified  by  the  shareholders  or  if  partly  executed. 

But  in  the  House  of  Lords,  where  the  case  came  on  appeal, 
this  principle  was  overruled  unanimously  in  opinions  delivered 
by  Lord  Chancellor  Cairns,  Lords  Selborn,  Chelmsford,  Hath- 
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erly  and  O^Hagan,  and  the  broad  doctrine  established  that  a 
contract  not  within  the  scope  of  the  powers  conferred  on  the 
corporation  can  not  be  made  valid  by  the  assent  of  every  one 
of  the  stockholders,  nor  can  it  by  any  partial  performance  be- 
come the  foundation  of  a  right  of  action. 

It  would  be  a  waste  of  time  to  attempt  to  examine  the  Amer- 
ican cases  on  the  subject,  which  are  more  or  less  conflicting, 
but  we  think  we  are  warranted  in  saying  that  this  latest  de- 
cision of  the  House  of  Lords  represents  the  decided  preponder- 
ance of  authority,  both  in  this  country  and  in  England,  and  is 
based  upon  sound  principle. 

There  is  another  principle  of  equal  importance  and  equally 
conclusive  against  the  validity  of  this  contract,  which,  if  not- 
coming  exactly  within  the  doctrine  of  vltra  vires ^  as  we  have 
just  discussed  it,  shows  very  clearly  that  the  railroad  company 
was  without  the  power  to  make  such  a  contract. 

That  principle  is  that  where  a  corporation,  like  a  railroad! 
company,  has  granted  to  it,  by  charter,  a  franchise  intended  im 
large  measure  to  be  exercised  for  the  public  good,  the  due  per^- 
f ormance  of  those  functions  being  the  consideration  of  the  pub*- 
lie  grant,  any  contract  which  disables  the  corporation  fromi 
performing  those  functions,  which  undertakes,  without  the* 
consent  of  the  State,  to  transfer  to  others  the  rights  and  powers- 
conferred  by  the  charter  and  to  relieve  the  grantees  of  the* 
burden  which  it  imposes,  is  a  violation  of  the  contract  with 
the  State,  and  is  void  as  against  public  policy.  This  doctrine* 
is  asserted  with  remarkable  clearness  in  the  opinion  of  this 
court,  delivered  by  Mr.  Justice  Campbell,  in  The  York  Ar 
Maryland  Line  Railroad  Co.  v.  Winans,  17  How.  30.  The 
corporation  in  that  case  was  chartered  to  build  and  maintains 
a  railroad  in  Pennsylvania  by  the  legislature  of  that  State.- 
The  stock  in  it  was  taken  by  a  Maryland  corporation,  called' 
the  Baltimore  and  "Susquehanna  Kailroad  Company,  and  the 
entire  management  of  the  road  was  committed  to  the  Mary^ 
laiid  company,  which  appointed  all  the  officers  and  agents^ 
upon  it,  and  furnished  the  rolling  stock.  In  reference  to  this^ 
state  of  things  and  its  eflfect  upon  the  liability  of  the  Pennsyl- 
vania corporation  for  infringing  a  patent  of  the  defendant  m 
error,  Winans,  this  court  said :  '*  This  conclusion  [argument]' 
implies  that  the  duties  imposed  upon  the  plaintiff  by  the 
charter  are  fulfilled  by  the  construction  of  the  road,  and  that 
8 


84  COMDINATION8  OF   RAILWAY  OORFOSAXIONS. 

by  alienating  its  right  to  ase,  and  its  powers  of  control  and 
supervision,  it  may  avoid  further  responsibility.  But  those 
acts  involve  an  overturn  of  the  relations  which  the  charter  has 
arranged  between  the  corporation  and  the  community.  Im- 
portant franchises  were  conferred  upon  the  corporation  to 
enable  it  to  provide  facilities  for  communication  and  inter- 
course, required  for  the  public  convenience.  Corporate  man- 
agement and  control  over  these  were  prescribed,  and  corporate 
responsibility  for  their  insufficiency  provided  as  a  remunera- 
tion to  the  community  for  their  grant.  The  corporation  can 
not  absolve  itself  from  performance  of  its  oblijjfations  without 
the  consent  of  the  legislature.  Beman  r.  Ruflford,  1  Sim.  N.  S. 
550;  Winch  jv.  B.  &  L.  Railway  Co.,  13  L,  and  Eq.  506.'* 

And  in  the  case  of  Black  v.  Delaware  &  Raritan  Canal  Co., 
22  N.  J.  Eq.  130,  Chancellor  Zabriskie  says :  "  It  may  be  con- 
sidered as  settled  that  a  corporation  can  not  lease  or  alien  any 
franchise,  or  any  property  necessary  to  perform  its  obligations 
and  duties  to  the  State,  without  legislative  authority."  (P. 
399.)  For  this  he  cites  some  ten  or  twelve  cases  in  England 
and  in  this  country. 

This  brings  us  to  the  proposition  that  the  legislature  of  New 
Jersev  has  given  her  consent  bv  an  act  which  amounts  to  a 
ratification  of  this  lease. 

That  act  is  entitled :  "  A  supplement  to  the  act  entitled 
*An  act  to  incorporate  the  Millville  &  Glassboro  Railroad 
Company,'"  approved  April  10,  1807;  and  its  only  purpose 
was  to  regulate  the  rates  at  which  freight  and  passengers 
should  be  carried.     It  reads  as  follows : 

"  That  it  shall  be  unlawful  for  the  directors,  lessees  or  agents 
of  said  railroad  to  charge  more  than  three  and  a  half  cents  per 
mile  for  the  carrying  of  passengers,  and  six  cents  per  ton  per 
mile  for  carrying  freight  or  merchandise  of  any  description, 
unless  a  single  package  weighing  less  than  one  hundred 
pounds;  nor  shall  more  than  one-half  of  the  above  rate  be 
charged  for  carrying  any  fertilizing  materials,  either  in  their 
own  cars  or  cars  of  other  companies  running  over  said  rail- 
road. Provided,  that  nothing  contained  in  this  act  shall  de- 
prive the  said  railroiad  company,  or  its  lessees^  of  the  provisions 
of  an  act  entitled  ^  An  act  relative  to  freights  and  fares  on 
railways  in  this  State,'  approved  March  4, 1858,  and  applicable 
to  all  other  railroads  in  the  State." 


COMBINATIONS  OF  BAILWAT  ODBPORATIONfiU  35 

It  may  be  fairly  inferred  that  the  legislature  knew  at  the 
time  the  statute  was  passed  that  plaintiffs  were  running  the 
road,  and  claiming  to  do  so  as  lessees  of  the  corporation.  It 
was  not  important  for  the  purpose  of  the  act  to  decide  whether 
this  was  done  under  a.  lawful  contract  or  not.  No  inquiry 
was  probably  made  as  to  the  terms  of  that  lease,  as  no  infor- 
mation on  that  subject  was  needed. 

The  legislature  was  determined  that  whoever  did  run  the 
road  and  exercise  the  franchises  conferred  on  the  company, 
and  under  whatever  claim  of  right  this  was  done,  should  be 
bound  by  the  rates  of  fare  established  by  the  act.  Hence, 
without  undertaking  to  decide  in  whom  was  the  right  to  the 
control  of  the  road,  language  was  used  which  ii^cluded  the 
directors,  lessees  and  agents  of  the  railroad. 

The  mention  of  the  lessees  no  more  implies  a  ratification  of 
the  contract  of  lease  than  the  word  "  directors  "  would  imply 
a  disapproval  of  the  contract  It  is  not  by  such  an  incidental 
use  of  the  word  ^^  lessees  "  in  an  effort  to  make  sure  that  all 
who  collected  fares  should  be  bound  by  the  law,  that  a  con- 
tract unauthorized  by  the  charter,  and  forbidden  by  public 
policy,  is  to  be  made  valid  and  ratified  by  the  State. 

It  remains  to  consider  the  suggestion  that  the  contract, 
having  been  executed,  the  doctrine  of  ultra  vires  is  inappli- 
cable to  the  case.  There  can  be  no  question  that  in  many  in- 
stances, where  an  invalid  contract  which  the  party  to  it  might 
have  avoided  or  refused  to  perform,  has  been  fully  performed 
on  both  sides,  whereby  money  has  been  paid  or  property  has 
changed  hands,  the  courts  have  refused  to  sustain  an  action 
for  the  recovery  of  the  property  or  the  money  so  transferred. 

In  regard  to  corporations,  the  rule  has  been  well  laid  down 
by  Comstock,  C.  J.,  in  Parish  v.  Wheeler  22  N.  Y.  494,  that 
the  executed  dealings  of  corporations  must  be  allowed  to 
stand  for  and  against  both  parties  when  the  plainest  rules  of 
good  faith  require  it. 

But  what  is  sought  in  the  case  before  us  is  the  enforcement  of 
the  unexecuted  part  of  this  agreement.  So  far  as  it  has  been 
executed,  namely,  the  four  or  five  years  of  action  under  it,  the 
accounts  have  been  adjusted,  and  each  party  has  received  what 
he  was  entitled  to  by  its  terms.  There  remains  unperformed 
the  covenant  to  arbitrate  with  regard  to  the  value  of  the  con- 
tract..   It  is  the  damages  provided  for  in  that  clause  of  the 
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contract  that  are  sued  for  in  this  action.  Damages  for  a 
material  part  of  the  contract  never  performed;  damages  for 
the  value  of  the  contract  which  is  void.  It  is  not  a  case  of  a 
contract  fuUv  executed.  The  verv  nature  of  the  suit  is  to  re- 
cover  damages  for  its  non-performance.  As  to  this  it  is  not 
an  executed  contract. 

Not  only  so,  but  it  is  a  contract  forbidden  by  public  policy 
and  beyond  the  power  of  the  defendants  to  make.  Having 
entered  into  the  agreement,  it  was  the  duty  of  the  company  to 
rescind  or  abandon  it  at  the  earliest  moment.  This  duty  was 
independent  of  the  clause  in  the  contract  which  gave  them  the 
right  to  do  it.  Though  they  delayed  its  performance  for  sev- 
eral  years,  it  was  nevertheless  a  rightful  act  when  it  was  done. 
Can  this  performance  of  a  legal  duty,  a  duty  both  to  stock- 
holders of  the  company  and  to  the  public,  give  to  plaintiffs  a 
right  of  action  ?  Can  they  found  such  a  right  on  an  agree- 
ment void  for  want  of  corporate  authority  and  forbidden  by 
the  policy  of  the  law  1  To  hold  that  they  can,  is,  in  our  opin- 
ion, to  hold  that  any  act  performed  in  executing  a  void  con- 
tract makes  all  its  parts  valid,  and  that  the  more  that  is  done 
under  a  contract  forbidden  by  law  the  stronger  is  the  claim 
to  its  enforcement  by  the  courts. 

We  can  not  see  that  the  present  case  comes  within  the  prin- 
ciple that  requires  that  contracts  which,  though  invalid  for 
want  of  corporate  power,  have  been  fully  executed,  shall 
remain  as  the  foundation  of  rights  acquired  by  the  trans- 
action. 

We  have  given  this  case  our  best  consideration  on  account  of 
the  importance  of  the  principles  involved  in  its  decision,  and 
after  a  full  examination  of  the  authorities  we  can  see  no  error 
in  the  action  of  the  Circuit  Court.    Judgment  affirmed. 

Mb.  Justice  Bbadley  did  not  sit  in  this  case.' 

*  Of  course,  with  legislative  oon-  property  and  franchises.  Bmnswick 
Bent,  a  railroad  company  may  aban-  v.  U.  G.  Co.  (Me.),  27  Atl.  R.  625; 
don  portions  of  its  road  and  the  leg-  Visalia  t.  Sims  (Cal.),  87  F.  R.  1042. 
islature  may  even  leave  it  to  the  The  lessee  may,  however,  be  held  for 
directors  to  determine  the  portion,  use  and  occupancy.  Bath  Gas  Co.  v. 
This  is  not  an  unconstitutional  dele-  Claffy,  26  N.  Y.  Supp.  287. 
gation  of  power.  Northern  Co.  v.  So  long  as  no  public  duty  has  aris- 
Manchester  Co.  (N.  H.),  81  Atl.  R.  17.  en,  parties  are  free  to  agree  not  to 

A  gas  company  can  not  lease  its  enter  into  a  competition,  e,  g.,  not  to 
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compete  for  the  right  of  supplying  857;  People  v.  L.  &  N.  R.  Co. ,  10  N. 
water  to  a  city.  Oakes  v.  Cattarau-  £.  R.  607;  R.  R.  Com.  v.  P.  &  O.  C. 
gus  W.  Co.  (N.  Y.),  88  N.  K  R.  461.  R.  Co.,  63  Me.  260;  P.  &  R.  I.  R.  Co. 
The  protection  of  the  puhlic  is  car-  ▼.  C.  V.  M.  Co.,  68  111.  489;  Gates  v. 
ried  so  far  under  the  doctrine  of  the  R.  R.  Co.,  68  Conn.  888;  5  Atl.  R. 
principal  case  that  it  has  been  held  695;  Thomas  ▼.  R.  R.  Co.,  101  U.  S. 
an  injmiction  should  issae  atthesuit  71;  R  R.  Co.  v.  Winans,  17  How.  80; 
of  the  county  attorney  against  a  rail-  Pierce  v.  Emery,  88  N.  H.  484;  Peo- 
road  company^s  attempting  to  tear  pie  v.  N.  T.,  28  Hun  548. 
up  its  tracks  without  prior  consent  of  Contract  abandoning  a  portion  of 
the  legislature.  The  road  has  be-  track  but  causing  no  inconvenience 
come  a  public  instrumentality;  no  to  the  public,  sustained  in  Prospect, 
one  can  divert  it,  whether  it  be  prof-  etc.,  v.  Brooklyn,  82  N.  T.  Supp.  857. 
itable  or  not^  Abandonment  or  de-  But  where  a  gas  company  has  re* 
struction  can  be  only  with  legislative  oeived  no  public  benefit  it  may  mort- 
consent.  State  v.  Dodge,  etc.,  Co.  gage  its  property  the  same  as  any 
(Kan.),  86  P.  R.  747;  citing,  among  private  corporation  can.  Cases  re- 
others,  R.  R.  Co.  V.  Casey,  26  Pa  287;  viewed*  Hunt  v.  M.  G.  Co.  (Tenn.; 
State  V.  &  C.  &  P.  R.  Ca,  7  Neb.  81  S.  W.  1006. 


Section  Two. 

Central  Transportation  Company  t.  Pallman  Palace  Car  Co.,  130  U.  S. 

24;  11  a  C.  Rep.  478. 

Leasehold  Toid:    Thomas  r.  Railroad  Co.  followed;  but  It  is  said 
recoTory  should  be  allowed  for  quantum  meruit 

From  the  formidable  authorities'  cited  with  approval  in 
this  case,  it  can  readily  be  seen  that,  if  the  question  should 
come  before  it,  the  opinion  of  the  court  would  be  that  although 
the  plaintiff  was  not  allowed  to  recover  rent  upon  the  void 
lease  with  the  defendant,  yet  that  it  would  be  allowed  to  re- 
cover for  quantum  meruit. 

>  Salt  Lake  City  v.  HoUister,  118  aion  that  the  lessor  to  an  illegal  rail- 

U.  S.  263;. 6  S.  C.  Rep.  1059;  Hitch-  way  lease  will  not  receive  the  aid  of 

cock  ▼.  Galveston,  06  U.  8.  841,  850;  the  courts  to  obtain  either  a  return 

Louisiana  ▼.  Wood,  102  Id.  204,  299;  of  the  property  or  compensation,  ac- 

Parkersburg  ▼.  Brown,  106  Id.  487,  cording   to  its   terms   or   quantum 

508;  1  S.  U.   Rep.  442;  Chapman  v.  meruit;  both  parties  are  in  pari  de- 

DouglasCo.,  107U.  8. 84S,  855;2S.C.  Ucto  and  guilty  of  a  grave  offense 

Rep.  62;  Pittsburgh  v.  K.  &  H.  B.  against  the  public.    The  court  finds 

Co.,  131  U.  8.  871;  98.  C.  Rep.  776.  the  lease  not  only  void  aa  beyond  the 

Contra:    See  Olcott  ▼.  I.  &  O.  N.  R.  charter  powers,  but  also  illegal  as 

Co.  —  Texas,  — ,  28  a  W.  R.  728,  againat  the  public  policy  of  the  State; 

reviewing  above  and  still  more  recent  the  court  wiU  leave  the  parties  where 

authorities  and  reaching  the  oonclu-  they  have   deliberately   put   them- 
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"A  contract  "tdtra  vires  being  unlawful  and  void,  not  be- 
cause it  is  in  itself  immoral,  but  because  the  corporation  by 
the  law  of  its  creation  is  incapable  of  making  it,  the  courts, 
while  refusing  to  maintain  any  action  upon  the  unlawful  con- 
selves;  wUl  not  aid  the  lessor  to  re-  standing  in  court  to  demand  back 
cover  the  road;  there  are  decisions  the  road,  and  that  the  right  remain- 
holding  that  the  promised  rents  can  ing  in  the  State  to  set  aside  such  a 
not  be  recovered;    there  are  other  transfer  can  not  be  invoked  by  the 
decisions  holding  that  a  party  obtain-  individuals  for  their  own  purpose, 
ing  money  on  a  promise  of  doing  they  having  by  their  own  acts  lost 
something  not  within  its  power  to  do,   the  right  to  proceed  in  their  own 
must  return   the   benefit   received;  names.    (Such  is  a  brief  outline   of 
Louisiana  v.  Wood,  102  IT.  S,   294;  this  remarkable  opinion,  from   the 
Hitchcock  V.  Galveston,  96  U.  S.  841;    breadth  of  which  it  would   follow 
Parkersburg  v.  Brown,  106  U.  S.  487;  that    the   making   of   lease — power 
1  S.  C.  R.  442;  Chapman  v.  Douglas  being  wanting,  perhaps,  on  a  mere 
County,  107  U.  S.  348;  2  S.  C.  R.  62;  technicality— will  result  m  the  con- 
but  in  theso  the  plaintiffs  had  not  fiscation  of  the  property,  the  lessor  be- 
themselves  violated  the  law  in  the  ing  barred  from  recovering  either  the 
act  of  paying  the  money  or  convey-  road,  the  rent,  or  guan^um  merutt.) 
ing  the  property.     So,  also,  where      On  the  other  hand,  see  Be  Pendle- 
the  illegal  consideration  remains  un-  ton  Hardware  &  Imp.  Co.,  — Or.  — ; 
executed;    Springs  Co.  v.  Knowlton,   83  Pac.  Rep.  545. Hardware  company 
103  U.  S.  49;  but  no  recovery  can  not  empowered  to  buy  lime  must 
be  had  where  the  party  paying  has  return  it  or  pay  for  it,  and  its  assignee 
also  violated  the  law    (Thomas   v.  stands  in  the  same  position.    Magee 
City  of  Richmond,  12  Wall.  349)  in   v.  Pacific  Imp.  Co.— Cal.  — ;  88  Pac. 
purchasing  a  bond,  both  the  issuance  Rep.  772.    Company   taking  guests 
and  consideration  of  which  had  been  becomes  liable  as  innkeeper  though 
prohibited.    The  situation  remaining  incorporated  for  other  purposes, 
unchanged,  the  lessee  not  having  re-       Another  phase  of  the  Pullman  Car 
pudiated  the  agreement,  the  court   Company  contracts  is  presented  in 
wiU  not  make  restoration  to  the  lessor.   Chicago,  St.  L.  &  N.  O.  R.  Co.  t. 
St.  Louis,  etc.,  v.  Terre  Haute,  145  Pullman  Southern  Car  Co.,  11  S.  C. 
U.  S.  393;  12  S.  C.  R.  958.    The  un-  Rep.    490,    in   which  the   Supreme 
lawful  contract  is  executed  by  the  Court  sustains  the  contract  becaust>, 
deliveiy  of   the   road   in   the   first  while  it  compels  the  railway  com- 
instance.     Cone  v.  RusseU,  48  N.  J.   pany  to  receive  aU  its  cars  from  the 
£q.  208;  21  Atl.  R.  847;  Story  £q.    Pullmancompany,yet  the  latter  is  not 
Jur.,  §298;  Pom.  Eq.  Jur.,  941.    The  prohibited  from  supplying  also  other 
court  further  distinguishes  a  number  companies;  hence,  competition  is  not 
of  cases  cited  as  having  involved  the  restricted;  and,  as  it  must  supply  all 
rights    of   passengers,    shippers,    or  that  the  public  needs  to  the  former 
other  innocent  parties  not  concerned  company,  the  public  does  not  suffer, 
in  the  illegal  transaction,  and  con-  The  Pullman  Palace  Car  Company 
eludes  that  the  lessor,  as  well  as  aU  lease  was  again  before  the  court  (65 
its  stockholders,  who  consented  to  or  Fed.  Rep.  158.)  and  the  lessee  was 
acquiesced  in  the  transaction,  have  no  held  liable  for  quantum  meruii. 
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tract,  have  always  striven  to  do  justice  between  the  piarties; 
not,  however,  by  sustaining  an  action  on  the  contract,  but  on 
the  implied  contract  of  defendant  to  return;  or  failing  to  do 
that,  to  make  compensation  for  property  or  money  which  it 
has  no  right  to  retain."  To  maintain  sncb  an  action  is  not  to 
affirm  but  to  disaffirm  the  unlawful  contract/ 


Section  Thbeb. 

East  Line,  ete.,  r.  Busliiniry  6  a  W.  834;  69  Texas,  806. 

Sale  can  be  onlj  to  a  compiinj  irhoM  road  is  not  parallel  and  not  com- 
peting. 

The  statutes  of  Texas  allow  a  railroad  company  to  sell  its 
road  to  other  companies  not  parallel  or  competing.  The  de- 
fendant, being  sued  for  injuries  to  a  person,  pleaded  that  it  had 
sold  its  road,  by  due  authority  of  law,  and  was  not  operating 
it,  and  hence,  not  responsible  for  the  injury;  this  plea  was  held 
bad  on  demurrer,  because  it  failed  to  allege  that  the  sale  was 
to  a  road  not  parallel  nor  competing;  the  court  say  that  possi- 
bly they  could  judicially  know  enough  geography  to  perceive 
that  the  roads  were  not  parallel,  but  they  never  could  know 
without  allegation  and  proof  that  they  were  not  competing; 
roads  may  be  competing,  no  matter  how  or  where  they  run. 

Section  Foiib. 

Langdon  v.  Branch,  87  Fed.  Rep.  449. 
Boad  can  not  be  Indirectlj  sold  to  a  competing  company. 

A  company  transferred  nearly  all  of  its  stock,  bonds  and 
assets  to  a  construction  company  as  security  for  the  building 
of  its  road  by  the  latter  company;  the  construction  company 
did  not  commence  the  work,  but  transferred  all  these  effects 
to  another  company,  owner  of  a  road,  which  would  be  a  com- 
petitor to  the  new  road,  if  built;  and  this  latter  company  bought 

*  AU  acts  outside  of  the  object  of  when  the  company  had  no  power  to 
a  company's  creation  are  not  merely  make  it,  he  should  disafiSrm  and  sue 
▼oidable,  they  are  void;  the  injured  for  an  accounting.  MiUer  v.  A.  M. 
party  can  not  recover  on  the  contract  A.  I.  Co. ,  93  Tenn.  167, 21 S.  W.  R.  89. 
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all  the  stock  of  the  construction  company;  the  whole  scheme 
was  declared  illegal  and  void,  as  an  attempt  to  evade  the  con 
stitution,  which  prohibits  the  purchase  by  one  road  of  the  stock 
of  another,  and  prohibits  contracts  between  them  tending  to 
lessen  competition  and  to  create  monopoly. 

Section  Fivb. 

Macintosh  t.  Flint  &  P.  M.  B.  Co.,  84  Fed.  Rep.  682. 

One  corporation  can  not  be  allowed  to  absorb  another  bj  pnrchaslng 

Its  stock. 

The  Flint  &  Pere  Marquette  Eailroad  Company  was  about 
to  purchase  the  stock  and  franchises  of  the  Port  Huron  & 
Northwestern  Company.  The  common  stockholders  of  the 
first  named  company  objected  thereto  upon  the  grounds  that 
such  purchase  is  unauthorized  under  the  laws  of  Michigan,  and 
also  that  the  surplus  funds  of  the  first  company  should  be  used 
as  dividends  for  the  complainants  and  not  for  the  purpose 
stated.  Injunction  was  granted,  the  court  being  of  the  opin- 
ion that  it  is  well  settled  that  the  proposed  purchase  of  the 
stock  property  and  franchises  of  the  latter  company,  whereby 
that  company  would  be  absorbed  by  the  purchasing  company, 
can  not  legally  be  made  in  the  absence  of  lawful  authority 
from  the  State  of  Michigan.*  Under  the  general  railroad  law, 
companies  are  allowed  to  consolidate  when  they  form  continu- 
ous or  connecting  lines;  this  contemplates  the  formation  of  a 
new  corporation,  and  requires  the  consent  of  the  majority  of 
the  stockholders  in  each  company.  This  statute,  however, 
does  not  cover  this  case;  this  is  not  to  be  a  consolidation,  but 
a  purchase  of  the  latter  company's  stock,  property  and  fran- 
chises, and  to  use  the  same  as  part  and  parcel  of  the  purchas- 
ing company,  and  then  to  bring  the  acquisition  within  the 
operation  of  its  own  charter.  The  consolidation  statute  does 
not  authorize  one  company  thus  to  acquire  and  absorb  another.* 
The  other  statutes  are  obviously  not  applicable,  which  allow 

"Citing  Pearce  v.  R.  R.   Co.,  21  Railroad,  118  U.  a  290  6  S.  C.  R. 

How.  442;  Thomaa  v.  R.  R.  Co.,  101  1094. 

U.  a  71;  Branch  v.  Jesup,  106.  U.  a  "Act  1878,  §  29. 
478;  a  C,  1  a  C.  R.  495;  Railroad  v. 
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one  company  to  subscribe  to  the  capital  stock  of  another,  or  to 
aid  another  having  an  unfinished  road,  and  where  their  lines 
are  connected,  to  enter  into  arrangements  for  their  common 
benefit,  "consistent  with  and  calculated  to  promote  the  ob- 
"  jects  for  which  they  were  (respectively)  created."  Moreover, 
the  complainants  being  entitled  to  stock  in  the  first  named 
company,  should  have  an  opportunity  to  be  heard  and  to  ex- 
press their  assent  or  dissent  upon  the  contemplated  purchase, 
for  if  it  can  be  made  it  is  still  an  enlargement  and  extension  of 
the  corporate  purpose  as  defined  in  the  charter.  The  proper 
time  to  do  this  is  before,'  and  not  after,  the  transaction  is  com- 
pleted. 

Section   Six. 

Oregron  By.  k  NaT.  Co.  t.  Oregonlan  By.  Co.,  9  S.  C.  R.  409, 180  IT.  S.  1. 

Unanthorized  lease,  not  deemed  an  exeeuted  one  by  three  years  con- 

tlnnance. 

At  common  law  the  lease  by  one  railroad  company  to  an- 
other for  ninety-six  years,  by  which  the  lessor  practically  abdi- 
cates all  its  functions  and  public  purposes,  is  void;*  the  Oregon 
statutes  do  not  expressly,  or  by  implication,  authorize  such  lease 
to  be  made.  The  lessor  company  was  organized  under  the  acts 
of  Parliament,  and  even  if  its  articles  of  association  give  it  the 
power  to  make  such  a  lease  yet  it  could  not  exercise  such 
power  in  Oregon,  for  there  it  would  have  only  such  powers  as 
are  possessed  by  all  such  corporations  under  the  Oregon  stat- 
utes; and  special  powers  under  its  articles  are  subject,  of  course, 
to  the  laws  of  the  State  and  can  not  give  a  power  which  is 
beyond  the  powers  conferred  by  law.  ^o  corporation  could 
assume  to  itself  powers  of  action  by  the  mere  declaration  in 
its  article  or  memorandum  that  it  possessed  them.    Statutes 

1  Black  V.  Canal  Co.,  24  N.  J.  Eq.  not   without  legislative  consent  ab- 

455.  solve  itself  from  its  duty  to  the  pub- 

*  A  contract  not  within  the  scope  lie  by  turning  over  its  property  to 

of  the  x)ower8  of  a  corporation  can  another;  authorities  last  above,  also 

not  be  made  valid  by  the  assent  of  Beman  v.  Rufford,  1  Sim.  N.  S.  550; 

every  one  of  the  stockholders.  Thom*  Winch  v.  Railway  Co.,  13  Eng.  L.  & 

as  V.  Railroad  Company,   101  U.  S.  Eq.  506;   Raihoad  Co.  v.  Steamboat 

71;  Iron  Co.  v.   Riche,  L.  R.  7  H.  L.  Co.,  107  U.  S.  98,  2  8.C.  R.  221;  Rail- 

«53;  Railway  Co.  v.   Railway  Co.,  11  road  Co.  v.  Railroad  Co.,  118  U.  S. 

C.  B.  775;  Railroad  Co.  v.  Winans,  17  290;  6  S.  C.  R.  1094, 
How.  90.    A  railroad  company  can 
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granting  powers  are  to  be  strictly  construed.*  Much  more 
then  should  this  rule  be  applied  when  the  extent  of  power  is 
laid  down  in  exparte  articles  of  association. 

It  would  be  a  forced  argument  which  would  vest  in  railroad 
'  companies  the  general  power  to  sell  or  lease  their  property  or 
franchises,  or  to  make  contracts  to  buy  or  take  leases  of  the 
same  from  other  railroad  corporations,  from  the  indefinite 
terms  "successors  or  assigns"  incidentally,  perhaps  loosely, 
used  in  the  statute. 

The  contract  is  not  so  far  an  executed  one  as  to  estop  defend- 
ant from  denying  its  validity.  It  has  run  three  years,  during 
which  defendant  has  paid  the  rent  accruing  to  plaintiff;  it  is 
carrying  the  doctrine  too  far  to  say  that  the  lease  thus  be- 
comes an  executed  contract,  and  invalid  and  unauthorized 
though  it  be,  it  binds  the  defendant  for  ninety-three  years  to 
come.  This  has  been  fully  discussed  in  Thomas  v.  BaUroad 
Company  and  Railroad  Company  v.  Railroad  Company  already 
cited.  Judgment  for  plaintiff  for  amount  of  rent  due,  re* 
versed.* 

Field,  J.,  dissenting,  finds  from  the  use  of  the  word  "  assigns  " 
in  the  statute  the  implied  permission  for  making  leases,  and 
that  the  policy  of  the  State  should  be  considered  as  favoring, 
rather  than  not,  the  transfer  of  a  road  from  a  foreign  to  a 
domestic  corporation.* 

>  Thomas  v.  Railway  Co.,  101  U.  S.  charges,  including  dividends  on  pre- 

71;  Charles  River  Bridge  Co.  v.  War-  f erred  stock,  although  thereby  the 

ren  Bridge,  11  Pet.  420;  Railroad  Co.  possibility  of  any  dividend  being  paid 

V.  Litchfield,  23  How.  66;  Turnpike  on   the   common  stock  is  excluded 

Co.  V.  lUinois,  96  U.  S.  63.  during  said  ninety-nine  years.   Mid- 

*  Followed  in  a  later  case  between  dletonv.  Boston,  etc.,  R.  Co.,  58 Conn, 
same  parties  involving  another  in-  851. 

stallment  of  rent  under  same  lease.  Exhaustive  briefs  and  opinions  and 
12  Supreme  Cour{  Reporter,  814.  construction  of  contracts  of  consolida* 

*  When  leasing  is  authorized  by  the  tion  and  of  rights  of  preferred  and 
charter  it  may  be  for  ninety-nine  guaranteed  stocks,  may  be  found  in 
years  and  at  a  rent  not  exceeding  Boardman  v.  Lake  Shore,  etc.,  By. 
the  amount  needed  to  pay   fixed  Co.,84N.  Y.  157. 
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Section  Seven. 

St  Lonis  A.  A  T.  H.  B.  Co.  t.  Indianapolis  it  St  L.  Rjr.  Co.  et  al.,  0 
8.  C.  R.  1094, 118  U.  S.  290.  Petition  for  rehearing  overraled,  7  S. 
C.K2i,  118U.  S.  630, 

Power  to  make  leases  denied.    Dissentingr  opinion  by  Bradley  and 

Harlan,  J  J. 

Bill  by  the  St  Louis,  Alton  &  Terre  Haute  Eailroad  Co,  to 
collect  rent  from  the  Indianapolis  &  St.  Louis  Railroad  Com- 
]mny  and  for  an  accounting  upon  a  ninety-nine  years  lease, 
upon  that  portion  of  the  lessor's  road  which  lies  in  Indiana; 
also  to  hold  responsible  thereon  certain  other  companies  as 
guarantors.  The  decree  below  in  complainant's  favor  is 
reversed. 

Lessor  had  no  power  unless  specially  authorized  by  its  charter 
or  other  legislative  act  to  turn  over  by  lease  or  otherwise  for 
a  long  period  of  time,  to  another  company,  its  road  and  all  its 
appurtenances,  the  use  of  its  franchises  and  the  exercise  of  its 
powers;  nor  can  any  other  company  without  similar  authority 
receive  such  property  for  such  purposes.  The  power  to  make 
such  contracts  is  not  among  the  ordinary  powers  of  railroad 
companies,  and  is  not  to  be  presumed  from  the  usual  grant  of 
powers  in  a  railroad  charter.' 

The  legislative  act  in  Illinois  referred  to  confers  the  alleged 
power  upon  the  lessor,  but  those  of  Indiana  do  not  confer  such 
power  upon  the  lessee,  to  become  party  to  the  lease  in  ques- 
tion; nor  is  there  any  power  shown  in  the  other  companies 
defendants  to  execute  the  guaranty. 

The  Illinois  act" gives  railroad  companies  power  "to  make 
such  contracts  and  arrangements  with  each  other,  and  with 
railroad  corporations  of  other  States,  for  leasing  or  running 
their  roads  or  any  part  thereof.'*  This  gave  the  complainant 
power  to  be  lessor,  but  such  power  is  futile  *  where  there  is  no 
capacity  in  the  lessee  to  accept  the  lease.    The  Indiana  statutes, 

*  Thomaa  v.  Railroad  Co.,  101  U.  R.  C.  Co.  v.  Riche,  L.  R..  7  H.  L.  658; 

a  71;   Green  Bay  &  M.   R.  Co.  v.  MacGregor  v.  Dover  &  D.  Ry.,  18  Q. 

Union  Steam  Boat  Co.,  107  U.  S.  98;  B.  618;  East  Anglian  RyB.  v.  Eastern 

a  C„  2  S.  C.  R.  221;    Davis  v.  Old  Go's  Ry.,  11  C.  B.  775. 

Colony  R.  Co.,  131  Mass.  258;  Pearce  « Section  1,  February  12,  1855. 

V.  Railroad  Co.,  21  How.  441;  York  &  "Thomas  ▼.  Railroad,  101  U.  S.  85; 

Maryland  L.  R.  Co.  ▼.  Winans,  17  lessees  were  natural  persons  having 

How.  80;    Eastern  Go's  v.  Hawkes,  power  to  contract,  but  lessor  had  no 

5  H.  L.  Cases  831,  371,  881;  Ashbuiy  power  and  hence  lease  held  void. 
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under  which  it  is  created  and  exists,  confer  no  such  power.  It 
is  not  contained  in  an  act  ^  which  provides  that  if  any  railroad 
shall  be  in  the  hands  of  a  lessee  that  the  lessee  shall  pay  all 
taxes  and  assessments  thereon.  Kor  in  an  act*  which  allows 
railroad  companies  meeting  others  at  the  boundary  line  to 
make  contracts  with  them  for  transportation  of  freight  and 
passengers,  or  for  the  use  of  its  said  road.  This  means  only 
forwarding  contracts  or  possibly  the  use  of  the  road  for  the 
cars  of  the  other  company  to  run  to  their  destination  without 
breaking  bulk.  The  Supreme  Court  of  Indiana  has  held^  that 
the  laws  allowing  consolidation  of  roads  do  not  include  the 
terms  lease  or  sale,  and  that  to  allow  roads  to  ''connect" 
fwould  seem  to  exclude  the  idea  of  leasing  or  selling. 

The  lease  in  question  has  indeed  been  held  obligatory  upon 
this  same  defendant,  Indianapolis  &  St.  Louis  Railroad  Co.,* 
but  that  suit  was  brought  in  Illinois  to  collect  Illinois  reve- 
nue i  and  for  the  purposes  thereof  the  defendant  was  held  to 
be  an  Illinois  corporation  and  taxable  upon  its  capital  stock, 
inasmuch  as  by  an  act  *  of  the  Illinois  legislature  it  was  made 
an  Illinois  corporation,  and  was  using  part  of  the  present 
plaintiff's  road  in  Illinois.  But  the  lease,  as  now  in  question, 
was  made  two  years  prior  to  said  act,  at  a  time  when  defend- 
ant was  only  an  Indiana  corporation,  with  no  powers  under 
Indiana  law  to  accept  a  lease,  and  no  act  of  the  Indiana  legis- 
lature has  ratified  it  since.  The  present  suit  is  against  the  de- 
fendant as  an  Indiana  corporation,  otherwise  it  could  not  be 
maintained  in  the  Federal  Court.  The  acts  referred  to  have 
not  made  it  an  Illinois  corporation  so  as  to  give  it  citizenship 
there.* 

As  to  the  contract  of  the  guaranteeing  companies,  it  is,  of 
course,  void  if  their  principals'  contract  is  void,  and  it  is  so 
held.  Moreover,  no  power  is  shown  in  them  to  lease  roads 
beyond  their  own  States ;  there  is  not  even  the  just  claim  for 
authority  that  they  are  connecting  roads  with  the  lessor,  as  is 
the  lessee.  The  connection  even  by  traffic  is  remote.  These 
companies  might  as  well  have  assumed  to  loan  them  money 

>  December  8, 1865,  section  8.  *  Railroad  v.  Vance,  96  U.  S.  450. 

« Section  8,  February  23, 1853;  Rev.  »  March  11,  1869. 

St.  Ind.  1881 ,  section  8973.  *  Same  point  has  been  ruled  in  Rail- 

"Board  of  Comm'rs,  etc.,  v.  Rail-  way  Co.  v.  Whitton,  18  Wall.  270; 

road  Co.,  50  Ind.  110.  Muller  ▼.  Dows,  94  U.  S.  444, 
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or  indorse  their  notes,  or  any  other  commercial  transaction,  as 
to  guarantee  the  performance  of  a  void  contract  by  one  com- 
pany to  another.'  The  fact  that  the  contract  has  run  ten 
years  is  no  reason  why  defendants  should  be  estopped  from  re- 
pudiating it;  quite  the  contrary;  the  longer  it  runs  the  more 
imperative  becomes  the  duty  of  the  directors  to  end  it. 

"  Bajlway  investment  shall  not  be  considered  a  wild  specu- 
lation, exposing  those  engaged  in  it  to  all  sorts  of  risk, 
wheiher  they  intended  it  or  not.  ♦  ♦  ♦  The  funds  should 
not  be  pledged  in  support  of  speculations  not  authorized  by 
their  legal  powers,  and  which  might  very  possibly,  to  say  the 
least,  lead  to  extraordinary  loss  on  the  part  of  the  railway 
company."  * 

Where  the  recalcitrant  party  has  received  money  or  other 
valaable  property  it  is  in  an  appropriate  case  estopped  from 
pleading  vltra  mresy  but  here  so  far  as  the  guarantors  are  con- 
cerned, they  have  n^ver  received  anything,  on  the  contrary 
have  been  paying  money  under  this  contract  which  they  had 
no  power  to  make,  and  the  plaintiff  has  been  receiving  it;  and 
so  far  as  the  principal  defendant,  the  alleged  lessee  is  con- 
cerned, it  has  not  appealed  from  the  decree;  it  admits  of  doubt 
whether  it  would  be  liable  on  a  quantum  meruit,  and  need  not 
be  decided.  The.  bill  should  be  dismissed  as  to  the  guarantee- 
ing companies.' 

Bradley,  J.,  dissents  in  an  opinion  of  about  a  page,  the  logic 
and  vigor  of  which  are  in  inverse  ratio  to  its  brevity.  Mr, 
Justice  Harlan  agrees  with  him.  Attention  is  called  to  the 
fact  that  the  great  area  of  the  United  States,  subdivided  into 
many  independent  states,  makes  the  English  decisions  inap- 

*  CJolman  ▼.  Eastern  Co*8  Ry.  Co.,  virea,  but  pIainti£F  having  waited 
10  Beav.  1;  Madison,  W.  &  M.  Flank  three  years,  in  meantime  money  ex- 
Boad  Ck).  t.  Watertown  and  Plank  pended  and  mortgage  made,  is  barred 
Boad  Ck>.,  7  Wis.  59;  Pearce  v.  Madi-  from  relief.  He  should  ask  with 
son  &  Indianapolis  Ry.  Co.,  21  How.  sufficient  promptness  to  enable  court 
441.  to  do  justice  to  him  without  doing 

*Colman  v.  Eastern  Co*s  Ry.  Co.,  injtstioe  to  others.    Citing  Kentv. 

10  Beav.  1.  Mining  Co.,  78  N.  T.  159;  Sheldon  v. 

*  Read  in  this  connection,  Rabe  v.  Eickemeyer,  90  N.  Y.  607;  Watts* 
Donlap  (N.  J.),  25  Atl.  959.  Consoli-  Appeal,  78  Pa.  St  870;  Kitchen  v.  R. 
dation  of  hotel  company  and  divert-  R.  Co.,  69  Mo.  224;  Taylor  v.  R.  R. 
ing  its  property  from  purposes  em-  Co.,  4  Woods,  575;  18  Fed.  152;  Gra- 
braced    in   its    incorporation  vltra  ham  v.  R.  R.  Co.,  2  Mach.  &  Q.  146. 
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plicable,  because  there  any  one  road  can  obtain  power  to  trav- 
erse the  entire  country.  It  is  carrying  vUra  vires  to  an  absurd 
extent  to  hold  that  under  our  circumstances  the  power  of  rail- 
roads are  so  narrow  as  not  to  allow  them  to  make  business 
arrangements  beyond  their  own  tracks.  This  would  forbid  a 
New  York  company  having  an  agent  in  St.  Louis  to  solicit 
freight,  and  would  not  allow  it  to  pay  his  office  rent; 
would  forbid  five  or  six  roads  from  operating  as  one  continu- 
ous trunk  line,  and  guaranteeing  rent  for  a  ferry  boat  which 
would  form  a  connecting  link  between  them,  and  receives  such 
guarantee  in  consideration  of  extra  accommodations  afforded 
for  the  business  of  the  line.  "  The  guaranty  is  vltra  vires  and 
void.  Is  this  law  I  It  may  be  English  law,  but  is  it  A.meri- 
can  law }  I  can  not  believe  it.^'  It  is  settled  law  that  railroad 
companies  may  enter  into  contracts  for  the  transportation  of 
their  freights  hundreds  of  miles  beyond  their  own  tracks,  yet 
according  to  doctrine  of  the  opinion  in  this  case,  this  would 
be  vltra  vires.  Moreover  the  contract  has  been  performed; 
the  lessee  and  its  guarantor  have  enjoyed  the  benefit  of  it. 
"  With  what  face  can  they  now  refuse  to  pay  what  they  agreed 
to  pay  ?  "With  what  face  can  they  plead  incapacity  to  con- 
tract } "  They  are  estopped;  it  is  a  plea  made  by  them  and 
not  their  stockholders.  Mortgages  made  to  national  banks, 
though  in  violation  of  the  act  of  Congress,  have  been  enforced, 
leaving  it  to  the  government  to  call  the  banks  to  account  for 
having  acted  outside  of  their  chartered  powers.'  The  same 
rule  should  be  applied  here. 

<  The   doctrine  of  ultra    vires  is  Board,  etc.,  88  Pac.  R^.  812  (Elans.); 

more  strictly  applied  at  the  instance  citing  C\   K.  &  W.   R.  v.   Board,  86 

of  the  state  than  at  that  of  an  individ-  Kan.  128;  12  Pac.  Rep.  598;  Re  Short, 

ual.    Tod  y.  K.  U.  L.  Co.,  57  Fed.  47  Kan.  250.  27  Pac.  Rep.  1005  and 

Rep.  58, 56;  C.  R.  I.  &  P.  Ry.  Co.  v.  cases  cited;  BeU  v.  R.  R.  Co.  (N.  J, 

U.  P.  Ry.  Co., 47  Fed.  Rep.  22.    The  Ch.),  10  AtL  Rep.  741;  Terhune  v, 

inquiry  as  to  valid  ty  of  an  existing  Potts,  47  N.  J.  L.  218;  Rice  v.  Bank, 

consoUdation  can  be  made  only  by  126  Mass.  808. 
the  state.    A.  T.   &  a  F.  R.  Co.  v. 
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Section  Eight. 

Memphis  Grain  A  EleTator  Co.  r.  Memphis  A  Charleston  R.  B.  Co.,  6 

South  Western  Rep.  52;  —  Tenn.  — 

Bailroad  eompany  ean  not  grnArantee  a  profit  to  an  elevator  compan j. 

The  Memphis  &  Charleston  Eailroad  Company  has  power 
under  its  charter  todo  all  lawful  acts  proper  to  its  business,  and 
such  additional  powers  as  may  be  convenient  for  the  due  and 
successful  execution  of  the  powers  granted  in  the  charter.  This 
gives  it  the  right  to  employ  all  appliances  necessary  to  the  pro- 
motion of  the  legitimate  objects  and  purposes  of  the  corporation 
It  may  as  properly  build  or  rent  elevators  for  the  purpose  of 
loading  or  unloading  as  it  may  hire  labor,  build  or  rent  trucks, 
wagons,  etc.  But  this  does  not  give  the  corporation  the  power 
to  guarantee  a  profit  to  an  elevator  company;  that  is  not  the 
hiring  of  labor  or  machinery  for  railroad  purposes.  (It  was 
made  as  an  inducement  to  get  subscription  to  the  stock.) 
There  may  be  an  implication  of  an  agreement  to  employ  the 
elevator  company  to  do  necessary  work  for  the  railroad,  but 
it  goes  beyond.  There  is  nothing  in  the  obligation  which  ex- 
pressly binds  the  corporation  to  use  the  elevator,  nor  is  it  im- 
portant to  its  owners  whether  it  does  use  it.  The  corporation 
is  only  concerned  in  its  own  success,  and  authorized  only  to  do 
such  things  as  are  necessary  to  the  transaction  of  its  business, 
the  business  for  which  it  was  incorporated.  In  no  part  of  the 
grant  of  power  is  that  of  guaranteeing  the  success  of  another 
institution,  person  or  corporation  to  be  found  in  either  expres- 
sion or  implication.  Every  person  contracting  with  a  corpo- 
ration is  bound  to  take  notice  of  the  legal  limits  of  its  capac- 
ity. It  has  only  such  powers  as  its  charter  confers.  If  it 
exceeds  these,  the  government  may  take  its  charter,  the  sub- 
scribers to  its  stock  may  by  injunction  restrain  it  from  carry- 
ing out  a  contract  manifestly  beyond  its  powers,  and  a  court  of 
law  will  sustain  no  action  thereon  against  the  corporation.^ 
D^ision  of  the  court  below  refusing  to  enforce  by  bill  in 
equity  the  contract  of  guaranty  is  affirmed. 

I  Davifi  V.  Railroad  Ck).,  131  Mass.  259. 
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Section  Nine, 

KlddieBex  Railroad  Companj  t.  Boston  &  Chelsea  Railroad  Companj, 

115  Mass.  847. 

Illegral  transfer  of  firanchlse  by  a  liorse  railroad  companj. 

Defendant,  a  horso  railroad  company,  transferred  the  entire 
contract  of  its  road  and  franchises  to  another  company,  which 
assigned  its  rights  to  the  plaintiff.  The  transferee  was  to  pay 
a  fixed  rent,  in  the  form  of  dividends,  to  defendant's  stock- 
holders, and  defendant  was  to  pay  one-half  of  the  expendi- 
tures incurred  for  repairs. 

The  entire  agreement  is  held  void,*  and  the  amount  ex- 
pended for  repairs,  being  attributable  entirely  to  the  contract, 
is  held  not  recoverable. 

Section  Ten. 

Black  et  al,  r.  The  Delaware  and  Raritan  Canal  Go.  et  al.,  24  New 

Jersey  Equity  455,  reyersing  same  case  in  22  New  Jersey  Equity  182. 

.  Unaathorized  lease;  rights  and  status  of  the  minority  share- 
holders. 

Bill  to  restrain  execution  of  a  lease  by  the  United  Compa- 
nies of  New  Jersey  to  the  Pennsylvania  Eailroad  Company. 

Opinion  of  the  court  by  Van  Stckel,  J.,  with  whom  six  con- 
cur.   (Beasley,  C.  J.,  dissenting.) 

Corporate  franchises,  powers  and  property  shall  not  be  ap- 
propriated to  uses  or  purposes  not  contemplated  or  authorized 
by  their  charters.* 

No  majority,  however  large,  has  the  right  to  divert  one  cent 
of  the  joint  capital  in  a  manner  not  consistent  with  and  grow- 
ing out  of  the  original  fundamental  joint  intention.* 

A  lease  for  999  years  deprives  the  shareholder  of  all  gains 
in  the  property  and  substitutes  without  his  concurrence  simply 
a  share  in  a  fixed  rent,  having  only  the  right  to  re-enter,  which 
can  scarcely  be  called  a  security;  the  lease  is  practically  per- 

1  Richardson  v.  Sibley,  11  Allen,  66.  Ck).,  10  Beavan  1 ;  Salomons  v.  Laing, 

*  1  Stockton,  407.  6  Railw.  Cases  289;  1  Dr.  &  S.  M., 

» Clearwater  v.  Meredith,  1  Wal-  794;  Zabriskie  v.  The  Hack.  &  N.  J. 

lace  40;  Coleman  v.  East  Comi.  B.  B.  Co.,  8  C.  £.  Green  188 
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petnal  and  daring  its  term  all  the  tangible  assets  will  be  dis- 
sipated and  decayed.^  - 

True  it  is  that  a  corporation  may  abandon  its  business,  but 
in  such  case  the  franchises  could  not  be  transferred;  they  would 
revert  to  the  sovereignty;  shareholders  would  be  entitled  to 
their  distributive  shares  in  the  assets  and  could  not  be  com< 
pelled  to  accept  a  lease  for  999  years. 

Moreover,  a  domestic  corporation  can  not  convey  its  fran- 
chises to  a  foreign  corporation  so  as  to  enable  the  latter  ^^  to 
accept  and  exercise  such  franchises  within  our  territorial  limits, 
without  the  assent  of  our  legislature,"  • 

The  proposed  lease  will  work  a  radical  change  in  the  pur- 
poses for  which  the  defendant  corporations  were  organized; 
the  legislature  can  not  empower  the  corporations  to  alter 
fundamentally  the  character  of  their  enterprise,  unless  by 
unanimous  consent  of  the  shareholders.  Ko  shareholder's 
contract  can  be  changed  without  his  consent.' 

Nevertheless,  the  minority  of  shareholders  should  not  be 
allowed  to  arrest  great  public  improvements  nor  to  impede  the 
establishment  of  through  lines  of  railroad,  as  required  by  inter-* 
state  commerce  and  public  convenience. 

The  act  of  the  legislature  raises  the  presumption  that  the 
use  is  a  public  one,*  and  under  the  principle  of  eminent  domain 
the  taking  may  be  of  any  property,  real  or  personal,  franchises, 
or  corporate  shares. 

Sufficient  compensation  is  provided  under  the  act  of  March 
17,  1870,  for  the  unwilling  stockholder;  he  is  to  receive  its  full 
value,  to  be  appraised  by  commissioners  appointed  by  a  com- 

'  Compare  C.  &  A.  R.  R.  Co.  ▼.  46;  and  citations  in  this  case  in  7  C. 
People  (III.),  38  N.  £.  R.  1075;  lease  in  £.  Green. 

perpetuity  by  Bridge  Company  to  Rail  *  The  Tidewater  Co.  v.  Coster,  8  C. 
Road  Company,  but  reserving  right  of  £.  Green  521:  White  River  Turnpike 
re-entry  in  case  of  default;  title  re-  v.  Vermont  Central  R.  R.,  1  Am.  R. 
mains  in  Bridge  Company,  though  Cases  287;  Enfield  Bridge  Co.  v.  H. 
otherwise,  when  no  such  right  re-  &  N.  H.  R.  R.  Co.,  2  Am.  R.  C.  105; 
served.  West  River  Bridge  v.  Dix,  6  How. 

*  The  Bank  of  Augusta  ▼.  Earle,  18  529;  Richmond  R.  Co.  v.  L.  R.  Co., 
Peters  519,  588.  18  How.  78;    Redfield  on  Railways, 

■Zabriskie  v.  The  H.  &  N.  Y.  R.  "Condemnation  of  Franchisee;"  Cen- 
Co.,  8  C.  E.  Green  188;  Lauman  v.  tral  Bridge  Co.  ▼.  City  of  LoweU,  4 
The  Lebanon  Y.  R.  R.  Co.,  6  Casey  Gray  481. 
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petent  court;  and  payment  can  be  enforced  before  the  property 
is  delivered. 

The  act  of  1870  does  not  authorize  the  lease  to  be  made  to  a 
corporation  of  another  State.  The  text  of  the  statute  reviewed , 
and  held  that  it  does  not  clearly  and  expressly  grant  the  power; 
neither  is  the  lessee  company  shown  to  form  a  continuous  or 
connected  line  with  the  lessor. 

The  meaning  of  this  statute  is  doubtful,  and  a  doubt  must 
be  solved  against  the  existence  of  the  alleged  power.*  A  grant 
from  the  State  "will  not  be  deduced  from  the  words  of  a 
statute  except  when  it  contains  language  not  susceptible  of 
any  other  rational  construction."  *  As  to  a  comparatively  un- 
important matter  not  materially  affecting  other  parties,  the 
rule  might  be  relaxed  with  less  serious  consequences. 

The  case  must  be  decided  on  the  record  as  made  below; 
other  facts  or  legislation  since  intervening  can  not  be  consid- 
ered. The  decree  is  reversed  and  case  remitted  with  order  that 
the  injunction  do  issue;  if  new  equities  have  arisen  or  new 
legislation  been  had,  their  effect  must  be  passed  upon  by  the 
chancellor  before  being  considered  here. 

Concurring  opinion  by  Dalrimple,  J. 

Concurs  in  the  majority  opinion,  except  as  to  the  act  of 
1870,  which  he  holds  unconstitutional  because  failing  to  pro- 
vide for  compensation. 

Dissenting  opinion  by  Beasley,  C.  J.  During  the  long 
delay  in  the  case,  the  lease  has,  in  fact,  been  executed  and  the 
property  delivered;  these  facts  should  be  considered  by  this 
court;  or,  if  not  considered,  it  must  be  said  that  this  court  is 
not  sufficiently  informed,  and  in  either  event  the  extraordinary 
remedy  of  injunction  should  not  be  applied.*  Neither  should 
there  be  given  any  opinion  on  the  merits  of  the  controversy; 
there  was  an  objection  made  below  to  the  non- joinder  of  the 
lessee  company  as  defendants;  the  objection  was  well  taken 

'Townsendv.  Brown,  4  Zab.  87;  1  (But  see  Nathan  t.  Tompkina,  89 
C.  E.  Green,  872,  9  Harris  22.  Ala.  488,  holding  that  an  injunction 

'Stevens  v.  Patterson  R.  N.  Co.,  6  should  be  reinstated,  it  having  been 
Vroom  587.  dissolved   upon    coming  in   of    an 

*  Similar  instances:  Trustees  ▼.  answer  alleging  abandonment  of  the 
Niooll,  8  Johns.  R.  587;  Att^j  Qen'l  v.  purpose  of  making  the  illegal  conaoli- 
City,  1  Stockt  627.  dation.) 
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and  no  decision  can  be  made  on  the  merits  in  the  absence  of  a 
necessary  party. 

Same  Case:  in  22  N.  J.  Eq.  182. 

This  case  of  Black  v.  Delaware  &  Raritan  Canal  Co.  was  so 
thoroughly  discussed  on  the  hearing  before  the  chancellor,  22 
N.  J.  Eq.  182,  and  the  opinion  is  so  comprehensive  that  an  out- 
line must  prove  interesting  and  instructive.  Indeed,  many  of 
the  propositions  there  elaborated  seem  to  be  sustained  on  the 
final  hearing  (24  K.  J.  Eq.,  455,  supra)j  although  the  decision 
is  reversed : 

Application  for  preliminary  injunction,  brought  by  stock- 
holders, against  the  Delaware  &  Raritan  Canal  Company  and 
two  railroad  companies,  to  restrain  them  from  executing  a 
lease  of  their  works  to  the  Pennsylvania  Railroad  Company 
for  999  years.    Denied. 

Zabriskie,  chancellor:  Complainants  own  3,455  shares  of 
$100  each,  out  of  a  total  of  defendant's  aggregate  capital, 
$18,990,400.  The  defendants  were  legally  consolidated  and 
are  commonly  known  as  the  United  Companies  of  New  Jersey. 
The  act  approved  March  17,  1870,  is  relied  on  as  giving  power 
to  make  the  lease  in  question.  ^^That  it  shall  be  lawful 
for  the  United  Companies,  by  and  with  the  consent  of  two- 
thirds  of  the  stockholders  of  each  to  consolidate  their  reispect- 
ive  capital  stocks;  or  to  consolidate  with  any  other  railroad  or 
canal  company  or  companies,  in  this  State  or  otherwise,  with 
which  they  are  or  may  be  identified  in  interest,  or  whose 
works  shall  form,  with  their  own,  connected  or  continuous 
lines;  or  to  make  such  other  arrangements  for  connection  or 
consolidation  of  business  with  any  such  company  or  companies 
by  agreement,  contract,  lease  or  otherwise,  as  to  the  directors 
of  said  United  Companies  shall  seem  expedient." 

It  provides  that  any  dissenting  stockholder  shall  be  paid 
the  full  value  of  his  stock,  to  be  appraised  by  commissioners 
appointed  for  the  purpose. 

A  corporation  can  not  lease  or  alien  any  franchise  or  any 
property  necessary  to  perform  its  obligations  and  duties  to 
the  State  without  legislative  authority.* 

» Beman  v.  Kufford,  1  Sim.  N.  S.  W.  R.  Co.,  6  H.  L.  Can.  181;  South, 
550;  Johnson  v.  Shrewsbury,  8  De  etc.,  Co.  v.  G.  N.  R.  Co.,  8  DeG., 
G.,  Mac.  &  G.  914;  Shrewsbury  v.  N.   Mac.  &  G.  576;  Waich  y.   Birben- 
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The  statate  allows  consolidation  with  companies  in  this  State 
^^  or  otherwise; "  this  means  companies  of  other  States. 

Grants  from  the  State  are  to  be  strictly  construed,  but  yet 
reasonably,  and  so  as  not  to  defeat  the  legislative  intent;  am- 
biguity to  defeat  them  must  be  such  as  can  not  be  removed  by 
the  settled  rules  of  construction/  ^*  This  act  can  hardly  be 
considered  a  grant  from  the  State,  or  to  fall  within  the  reason 
of  the  rule  requiring  strict  construction  in  all  such  grants.  The 
State  here  parts  with  no  property,  and  creates  no  new  privi- 
lege or  franchise  that  can  affect  the  public.  It  simply  permits 
a  new  arrangement  or  contract  as  to  privileges  and  franchises 
already  granted.    It  enlarges  none." 

The  Pennsylvania  Company's  lines  are  both  continuous  and 
connected  with  the  works  of  the  defendants.'  Railroads  may 
be  connected  either  directly  or  by  intervening  roads.  The  use 
of  the  word  "  connected  "  after  "  continuous  "  is  for  the  obvious 
purpose  of  extending  the  provision  and  shows  the  intent  is  to 
include  roads  connected  by  some  intervening  or  connecting 
road. 

The  lease,  though  for  999  years,  is  not  equivalent  to  a  sale; 
the  term  is,  no  doubt,  practically  equivalent  to  a  fee,  but  differs 
radically  from  a  sale  because  it  is  for  rent  reserved  during  a 
term  with  power  of  re-entry.  This  is  merely  a  lease  both  in 
substance  and  form  and  authorized  by  the  terms  of  said  statute. 

Complainants  insist  that  the  objects  exprassed  in  defendant's 
charter  can  not  be  diverged  from  without  their  consent. 
Where  the  charter  stipulates  how  long  the  business  is  to  be 
continued  it  can  not  be  sooner  abandoned  ^except  by  consent 

head,  6  De  O.  &  Sm.  562;   Q.  N.  R.  boken  L.  &  L  Ca,  2  Beas.  81;  DeL  & 

V.  Eastern,  9  Hare  806;  Troy,  etc.,  v.  Rar.  Canal  Co.  v.  Rar.  &  DeL  Bay  R. 

Kerr,  17  Barb.  601;  Ohio,   etc.,    v.  Co.,  1  C.  E.  Oreen  872;    Richmond 

Indiana,  etc.,  14  Am.  Law  Reg.  788;  R.  Co.  t.  Louisa.  R.  Co.,  18  How.  81; 

Lauman   t.   Lebanon,  6  Casey  42;  Perrine  t.  Ches.  &  Del.  R.  Ca,  9 

York  ▼.  Winans,  17  How.  89;  Com-  How.  172;  Pennock  v.  Coe,  23  How. 

monwealth  v.  Smith,  10  Allen  455;  182;    Rice  t.  Raihx)ad  Co.,  1  Black 

Richardson  v.  Sibley,  11  Allen  66.  880;  Phila.   &  Erie  R.  Co.  ▼.  Cata- 

*  Sedg.  on  Stat,  259  and  827;  State  wissa  R.  Co.,  68  Penn.  20. 
V.  Newark,  4  Dutcher  529;  Wright  v.  *  Briggs'  Case,  2  Zab.  628;  The  Del- 
Carter,  8  Dutcher  76;   Briggs*  Case,  aware,  etc.  Co.  v.  Raritan,  etc.  Co., 
8  Zab.  644;  Bridge  Proprietors  v.  Ho-  ICE.  Green  821;  8  C.  E.  Green,  546. 
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of  all.'  But  there  is  no  case  that  holds  that  a  majority  of  the 
corporation,  where  a  time  is  not  specified  for  which  the  enter- 
prise mnst  be  continued,  may  not  abandon  the  enterprise  and 
sell  out  the  property  of  the  company."  A  partnership  upon  no 
specified  time,  is  at  will  only,  and  may  be  ended  by  any  partner 
at  his  will,'  and  a  corporation  being  for  no  specified  time,  is 
not  a  contract  to  continue  it  forever;  it  is  unreasonable  and 
unjust  to  permit  one  to  compel  all  the  others  to  continue  a 
business  which  they  find  unprofitable  and  undesirable.  A 
lease  for  999  years  may  be  made  without  the  consent  of  all  the 
stockholders  if  authorized  by  the  legislature,*  and  a  consoli- 
dation may  be  made  on  consent  of  two-thirds,  if  authorized  by 
the  legislature.*  A  private  corporation  may  abandon  its  busi- 
ness; the  doubt  expressed*  whether  a  corporation  for  qiMsi 
public  purpose  may  do  so  would  not  apply  to  a  case  where  the 
State  has  authorized  it.  Such  a  radical  change  must  be  made 
by  the  corporation  and  not  by  the  directors.  If  no  provision 
to  the  contrary,  the  rule  is  that  the  majority  governs.*  The 
directors  being  authorized  to  conduct  the  entire  management 
can  do  so  by  obtaining  a  certain  and  fixed  return  each  year,  in 
place  of  the  profits  of  operating  the  road  themselves;  no  court 
has  decided  that  they  do  not  have  such  power  if  exercised  with 
the  consent  of  the  majority  of  the  stockholders;  but  the  ma- 
jority can  not  compel  the  minority  to  embark  with  them  in 
the  new  enterprise;  provision  is  therefore  made  to  pay  them 
the  full  value  of  their  shares;  and  this  is  all  they  would  have, 
were  the  business  abandoned  and  the  works  sold  out,  as  it 
might  be  under  a  charter  which  specifies  no  time.  The  pro- 
vision is  a  most  equitable  one  and  without  it  the  transaction, 
even  if  valid  and  legal,  would  not  be  equitable  and  just. 

"Zabriskie  v.  Hack,  and  N.  Y.  R.    on  Part,  Lib.  17,  Tit.  2,  N.  64;  1  Do- 
Ck>.,  8  C.  E.  Oreen  178,  and  authorities   mat's  Civil  Law,  §§  802,  803. 
there  cited.  *  Gratz  v.   Penn.  R.  Co.  et  al.,  5 

*  Kean  v.  Johnston,  1  Stockt.  413,  is   Wright  447. 
a  dictum  only;  Natusch  v.  Irving       *  Commonwealth  v.  Atlantic  Sc  G. 
therein  cited;  Livingston  v.  Lynch,  4   W,  R.  Co.,  8  P.  F.  Smith  (58  P^n. 
Johns.  Ch.  578  and  Binney's  Case,  2   R.)  9. 

Bland^sCh.  142,  do  not  support  the  *TreadweU  ▼.  Salisbury  Manfg. 
position.  Co.,  7  Gray  898. 

*StoryonPart,§§269,270;  Coll.on       ^  Grant  on  Corp.  68;   A.    and   A. 
Part  (2ded.),  B.  2,  Ch.  2,  §2;  Pothier  §499. 
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The  act  of  the  le^slature  determines  that  the  coDsolidating 
of  these  railroads  is  for  a  public  use  and  a  proper  occasion  for 
the  exercise  of  the  power  of  eminent  domain;  it  is  to  bring 
about  one  continuous  line  through  New  Jerse}^  and  forming 
its  portion  in  a  line  from  the  Pacific  to  the  Atlantic.  Any 
property  of  the  defendants  can  be  taken  under  this  power  of 
eminent  domain  and  any  interest  of  the  stockholders,  the  same 
as  though  they  were  owners  of  undivided  interests  in  realty, 
provided  only  that  compensation  be  first  made.' 

It  is  questionable  whether  the  contemplated  lease  is  such  a 
taking  as  the  constitution  contemplates.  Complainants  are 
not  in  possession  of  the  road;  but  the  corporation  is,  and  it 
will  give  up  the  road;  and  if  this  is  a  wrong  act,  the  complain* 
ants  have  their  remedy  in  equity  to  compel  the  lessee  to  sur- 
render the  lease;  but  if  complainants'  stock  is  taken  and  paid 
for  under  proceedings  in  condemnation,  as  prescribed  by  the 
act  (the  value  being  fixed  by  commissioners),  then  they  have 
no  other  redress. 

Here  are  unsettled  questions  of  constitutional  law;  injunc- 
tions should  not  be  granted  on  a  doubtful  right,  especially 
where,  as  here,  only  one  sixtieth  of  the  stockholders  complain, 
and  great  and  irreparable  injury  would  result  in  arresting 
these  important  negotiations.  Preliminary  injunction  was 
unanimously  refused  in  a  similar  case  in  which  the  constitu- 
tion was  alleged  to  have  been  violated,  and  the  stockholders' 
rights  were  held  for  determination  on  final  hearing.- 

Complainants'  acquiescence  in  prior  similar  exercises  of 
power  by  the  directors  and  by  the  legislature  forms  another 
good  reason  why  they  should  not  obtain  a  preliminary  injunc- 
tion against  the  present  one. 

The  question  as  to  the  lessee  company's  power  to  enter  into 
the  lease  is  very  material;  if  it  has  no  such  power  it  would  be 
gross  waste  and  mismanagement  to  turn  the  property  over  to 
it;  but  the  courts  of  Pennsylvania  have  construed  their  laws " 

^  Constitation,  Art.  FV,  section  7,  1871;  The  Pliila.,  etc.,  v.  The  Cata- 

^9.  wissa  R.  Co.,  58  Penn.  R.  20,  and 

*Mott  v.  Penn.  R.  Co.,  6  Casey,  23.  many  other  decisiona. 
•Act  of  Pa.,  Feb.  17, 1870,  May  8, 
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as  giving  the  lessee  power  to  accept  a  lease,  and  other  coarts 
should  adopt  their  construction/ 

Section  Eleven. 

The  Board  of  Commlggloners  of  Tlppeeanoe  Co.  et  s1.t.  The  Lafajetie» 
Mancle  k  Bloomington  Bailroad  Co.  et  al.,  60  Indiana  85. 

Perpetaal  lease  held  ultra  vires,  at  the  suit  of  stockholders  of  the 

lessor  companj. 

Defendant  transferred  and  conveyed  to  another  corporation 
the  exclusive  right  to  transport  freight  and  passengers  over 
that  portion  of  defendant's  road  in  Indiana  for  ninety-nine 
years,  renewable  at  the  pleasure  of  the  latter  company.  The 
contracts  were  executed  by  the  directors  without  consent  of 
the  stockholders;  the  lessee  assigned  its  interests  to  another 
corporation. 

A  corporation  has  no  power  except  such  as  is  expressly 
granted  or  necessarily  implied;  a  railroad  company  is  a  quasi 
public  corporation;  it  has  powers  which  are  denied  to  indi- 
viduals and  even  to  other  corporations,  i.  «.,  eminent  domaim 
and  the  assistance  of  the  power  of  taxation;  hence,  it  owes  re- 
ciprocal duties  to  the  public.  The  true  construction  of  the* 
agreements  in  question  is  really  a  sale,  although  they  are  called 
leases;  it  differs  only  in  being  payable  in  semi-annual  install-^ 
ments  instead  of  a  sum  total. 

It  is  not  authorized  by  the  statute  which  allows  consolida- 
tion; '  it  does  not  mention  sale  or  lease;  nor  the  one  which 
provides  for  judicial  sales,*  nor  by  sundry  other  statutes  whicb 
fix  certain  liabilities  upon  lessors  and  lessees,  as  to  killing: 

'  Amer.  Print  Works  v.  Lawrence,  8      A  traffic  arrangement  between  par- 
Zab.  590.  aUel  lines  is  held  iUegal,  although* 

Foregoing  is  submitted  as  a  sub-  some  are  interstate  lines;  being  ille- 
stantial  statement  of  this  oft  cited  gal  as  to  the  lines  whoUy  within  the- 
case,  covering,  with  statement  of  State,  and  therefore  illegal  as  to  some* 
facts  and  briefs  of  counsel,  three  of  the  contracting  parties,  it  must  be- 
hundred  pages  of  the  report.  The  void  as  to  aU.  Gulf  C.  &  S.  F.  Ry.. 
briefs  are  especiaUy  commendable  as  Co.  v.  State,  10  S.  W.  81;  72  Texas 
exhaustive  and  able  treatises,  with  404. 

abundant  citations  upon  the  many      *  Feb.  23,  1858,  1  G.  &  H.  526. 
important  questions  involved.  'March  8,  1865,  8  Ind.  Stt.  895; 

Alaterinstanceof  want  of  power  of  Dec.  20,  1865,  8  Ind.  Stt.  401, 
one  party  vitiating  entire  contract: 
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stock,  etc.;  a  right  or  power  can  not  be  derived  from  a  statute 
which  simply  creates  a  liability  or  enforces  an  obligation. 

The  remedy  of  quo  warrcmtOy  if  existing,  would  be  concur- 
rent with  the  remedy  of  the  stockholders;  neither  would  the 
latter  be  lost  ^  by  their  delay  and  acquiescence  and  receiving 
benefits  thereunder.  "  A  contract  ultra  vires  the  charter  is 
void  and  can  not  be  made  valid  by  any  subsequent  act  of  the 
corporation,  because  there  is  no  residuary  power  to  confirm 
it.  What  they  could  not  make  they  can  not  confirm.  A  void 
act  can  never  become  valid  merely  because  it  remains  un- 
questioned." 

The  power  of  the  directors  is  limited  to  the  purposes  of  the 
corporation;  they  can  make  no  considerable  change  in  the  road, 
^^  as  severing  its  trunk,  changing  its  termini,  leasing  or  selling 
a  portion  of  its  track  "  without  the  stockholders'  consent.  A 
corporation  may  be  bound  in  cases  where  the  stockholders  are 
not  bound  unless  they  acquiesce;  **but  if  the  act  is  t^tra  vires 
the  corporation,  it  is  void  and  no  one  is  bound." 

The  contract  is  in  contravention  of  public  policy  and  hence 
void;  the  funds  raised  by  taxation  and  subscription  are  diverted 
from  their  purposes;  the  continuous  lines  contemplated  are 
disturbed,  and  made  local,  or  else  otherwise  arranged. 

The  term  is  for  ninety-nine  years  with  power  of  renewal, 
and  hence  is  perpetual. 

We  do  not  decide  that  railroad  companies  can  not  become 
lessors  or  lessees  of,  or  make  contracts  with,  other  railroad  com- 
panies for  purposes  of  running  their  lines  in  conjunction  or 
otherwise  facilitating  commerce,  but  all  such  contracts  must 
come  "  within  the  powers  of  the  corporation,  must  not  exceed 
the  powers  of  the  agency  which  makes  them,  must  not  violate 
the  rights  of  stockholders  or  contravene  public  policy." 

As  a  rule  the  cestui  qtce  trust  can  not  bring  suit  in  his  own 
name  until  demand  upon  and  refusal  of  the  trustee  to  sue, 
"  yet  where  it  is  known  that  the  party  either  can  not  or  will 
not  comply  with  the  demand  if  made,  the  other  party  is  ex- 
cused from  making  the  demand."  *  The  demand  on  the  direct- 
ors would  have  been  unavailing  as  they  could  not  have  acted 
without  the  concurrence  of  the  directors  of  the  other  compa* 

1  Wilstach  V.  Hawkins,  14Ind.  641;  Law  ▼.  Heniy,  89  Ind.  414. 
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Dies  involved,  which  latter  directors  owed  complainants  no 
duty. 

On  Reheamno  :  Our  conclusion  is  not  opposed  to  former 
decisions '  in  which  the  corporation's  pleas  of  want  of  power 
were  held  bad.  They  sought  to  defeat  the  corporation's  liability 
upon  an  acceptance  of  a  bill  of  exchange  in  the  former  case,  and 
in  the  latter  case  upon  a  subscription  to  a  State  Fair  Associa- 
tion, after  benefits  had  been  received  and  enjoyed  by  the  cor- 
porations. ^^  In  this  class  of  cases  the  courts  will  go  as  far  as 
is  consistent  with  the  fixed  rules  of  law  to  reach  the  justice, 
equity  and  good  conscience  of  the  case."  There  is  a  wide 
difference  between  such  cases  and  those  in  which  the  want  of 
power  is  pleaded  against  the  corporation  to  prevent  the  perpe- 
tration  of  an  alleo^ed  wrong.  *'  In  such  cases  the  courts  will 
hold  the  corporations  to  the  strictest  rules  of  law."  In  these 
cases  the  right  is  found  in  opposite  directions.  "  In  one  the 
decisions  protect  right,  in  the  other  they  prevent  wrong,  and 
thus  they  are  made  consistent.  In  both  they  are  based  on  the 
fundamental  principle  in  jurisprudence  that  no  one  shall  take 
advantage  of  his  own  wrong." 

WoRDBN,  J.,  dissents  and  thinks  a  rehearing  should  be 
granted.' 

Section  Twelve. 

Stewart's  Appeal,  56  Pa.  St.  418. 
Colorable  transfer  of  firanohlse  to  an  indlTldnal. 

A  corporation  having  authority  to  build  its  road,  but  lacking 
funds  with  which  to  do  so,  made  a  contract  with  an  individual 
whereby  he  built  the  road.  The  court  finds  that  the  proceed- 
ings were  colorable,  and  to  enable  him  to  do  so  entirely  for  his 
own  purpose,  to  reach  his  mines;  and  holds  that  the  corpora- 
tion stands  in  the  place  of  the  commonwealth  and  it  has  no 
power  to  alienate  their  authority  and  control  to  an  individual, 
and  that  he  becomes  a  trespasser  in  attempting  to  build  the 
road. 

^  Smead  ▼.  I.  P.  &  C.  R.  K.  Co.,  11  is  well  worth  perusal;  it  abounds  in 

Ind.   104;  The  State  Board,  etc.,  v.  citations  and    illustrations,  and  re- 

TheC.  8.  R.  Co.j  47Ind.  407.  states   the    contents   of    exhaustive 

'The  complete  report  of  tliis  cause  briefs  of  which  the  court  well  says: 
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SeOTION  THIBTEEir. 

East  Line  &  Red  Birer  Railwaj  Co.  t.  The  State  of  Texas,  75  Texas  484. 

Quo  warranto  sustained,  forfeitlngr  respondents  charter  because  of 

illegal  sale. 

Respondent  sold  all  its  property  and  franchises,  excepting 
only  the  franchise  of  being  a  corporation;  this  it  could  not 
do;  it  is  not  embraced  in  the  charter  power,  "  to  join  stocks  or 
consolidate  with  any  other  railway  company  running  in  the 
same  general  direction;"  *  that  clause  would  embrace  only  such 
another  road  "  which  might  constitute  a  part  of  the  line  of 
railway  respondent  was  empowered  to  construct,  own  and 
operate." 

The  prohibition  to  "  rent,  sell,  lease  or  consolidate  with  any 
parallel  or  competing  "  line  does  not  confer  a  power  to  sell  to 
another  railway  company  owning  a  road  not  parallel  or  com- 
peting. 

The  power  to  rent  from,  sell  or  lease  to,  or  consolidate  with 
another  railway  company  does  not  exist  in  the  absence  of  legis- 
lation permitting  these  things  to  be  done,  and  it  can  not  be 
implied  from  a  prohibition  extending  to  parallel  or  competing 
roads. 

Lines  may,  by  reason  of  relation  with  management  or  con- 
trol, become  competing  lines  although  they  do  not  in  fact 
connect. 

Corporations  authorized  to  consolidate  with  a  connecting 
road,  can  not  consolidate  with  one  whose  road  did  not  connect 
with  that  which  that  corporation,  under  the  power  conferred 
upon  it,  had  constructed  or  purchased.  To  hold  otherwise 
would  allow  a  corporation  to  extend  its  connections  to  every 
road  in  the  State. 

'*It  is  due  to  the  counsel  on  both       '  Act  of  March  22, 1871. 
sides  to  say  that  they  have  supported 
their  propositions  with  marked  in- 
dustry and  ability." 
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Section  Fouetebn. 

The  Peoria  &  Bock  Island  Bailway  Co.  t.  The  Goal  Tallej  Mining  Co., 

08  lU.  489. 

One  company  ean  not  bind  another  not  to  carry  coaL 

Bill  by  the  Coal  Valley  Mining  Company  to  restrain  the 
Peoria  &  Bock  Island  Railway  Company  from  transporting 
coal  over  their  road  except  on  payment  of  fifty  cents  per  ton 
from  Coal  Valley  to  city  of  Eock  Island. 

The  vast  debts  created  by  the  public  in  aid  of  railroads  and 
the  extensive  privileges,  e.  g.y  eminent  domain,  given  to  rail- 
road companies  demonstrate  that  the  legislature  had  the  pub- 
lic interest  primarily  in  mind,  and  the  interest  of  the  stock- 
holders need  be  considered  as  only  of  incidental  importance. 

The  roads  as  common  carriers  serve  a  public  purpose;  coal 
is  an  article  suitable  and  proper  to  be  carried  for  all  who  bring 
it,  and  must  be  carried  on  the  same  terms  as  other  like  freights 
similar  in  bulk  and  weight. 

If  defendant  has  bound  itself  not  to  perform  such  duty,  such 
contract  is  tdtra  vireSy  so  far  as  concerns  the  public. 

Upon  the  consolidation  of  the  original  companies  and  the 
formation  of  the  defendant,  one  of  the  original  companies  as 
one  of  the  conditions  thereof  reserved  the  right  to  carry,  with 
its  own  rolling  stock,  its  own  coal  over  the  defendant's  road, 
and  the  charge  for  the  same  should  be  applied  upon  the  inter- 
est on  the  bonds  which  said  company  held  against  defendant. 
It  was  also  agreed  that  defendant  should  not  carry  coal  for 
any  one  else  until  after  the  annual  interest  charge  had  thus 
been  paid;  defendant  also  bound  itself  to  pay  the  Coal  Valley 
Company  fifty  cents  per  ton  for  all  coal  carried  for  any  other 
party. 

The  court  holds  this  agreement  as  contrary  to  public  policy 
and  not  enforceable  in  equity.  The  fact  that  the  Coal  Valley 
Company  did  carry  coal  at  reasonable  rates  for  all  who  offered 
it,  would  make  no  difference;  said  company  waH  under  no 
duty  to  do  so.  The  new  consolidated  company  became  liable 
to  perform  the  duties  of  the  original  companies;  no  part  of 
the  franchise  was  reserved  to  either  of  the  old  companies, 
hence,  they  are  not  liable  to  the  public  for  the  performance  of 


60  OOMBIKATIONS  OF  RAILWAY  0OBPORATION8. 

duties  devolving  upon  the  new  company,  such  duty  must  rest 
somewhere;  the  new  company  must  be  held  liable  for  the  per- 
formance of  such  duty,  and  no  contract  can  absolve  it  there- 
from, otherwise,  all  competition  would  be  destroyed  and  the 
public  left  at  the  mercy  of  the  Coal  Valley  Company. 


Section  Fifteen. 

Carrier  t.  Concord  Railroad  Companj,  48  New  Hampshire  821. 
Competing^  roads  enjoined  at  salt  of  eltlzens  from  consolidating. 

Bill  for  injunction  by  citizens  of  New  Hampshire  against 
the  Concord  Railroad  and  the  Manchester  &  Lawrence  Bail- 
road  to  prevent  their  violating  the  act'  against  railroad 
monopolies.     Demurrer  to  bill  overruled. 

The  bill  recites  that  they  are  rival  and  competing  roads; 
each  limited  by  its  charter  to  a  certain  route,  and  subject  to 
being  bought  by  the  State  at  a  certain  cost,  and  that  it  would 
be  a  violation  of  the  charters  if  they  shouWconsolidate. 

It  recites,  also,  that  the  roads  made  a  contract  to  continue 
twenty  years  by  which  they  were  to  consolidate  and  were 
made  equal  sharers  in  the  joint  earnings  of  both  in  proportion 
to  their  capital  stock,  and  the  sole  control  and  management 
of  fhe  Manchester  &  Lawrence  Eailroad  placed  in  the  hands 
of  the  Concord  road;  other  stipulations  of  the  contract  are  re- 
cited, among  them  the  fixing  of  rates  and  the  division  of  ter- 
ritory between  the  roads;  and  that  these  things  had  been  done 
with  the  purpose  and  intent  to  evade  the  provisions  and  opera- 
tions of  said  act. 

The  bill  alleges  that  the  companies  contend  that  they  have 
a  legal  right  to  equalize  the  earnings  of  the  roads  to  prevent 
competition;  that  under  pretense  of  complying  with  said  act 
they  have  entered  into  an  arrangement  whereby  the  same  per- 
sons are  elected  to  jointly  manage  both  roads;  that  they  have 
a  common  interest  in  earnings  and  expenses. 

The  cause  of  the  demurrer  is  that  the  plaintiffs  are  not  al- 
leged to  have  any  right  or  interest  in,  or  to  be  in  any  way  con- 
cerned in,  or  aggrieved  by  any  of  the  matters  charged  in  thvj 
bill. 

>  Of  July  6, 1867. 
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The  act  provides  that  the  offenders  shall  be  subject  to  a  fine 
not  exceeding  five  hundred  dollars,  for  the  use  of  the  county 
within  which  the  suit  shall  be  instituted;  and  that  it  shall  be 
lawful  for  any  citizen  to  apply  to  the  Supreme  Judicial  Court 
to  issue  an  injunction  to  restrain  such  violation;  the  question  is 
whether  the  citizen  so  applying  must  beshown  to  have  a  special 
interest  in  the  subject  beyond  that  which  every  citizen  is  sup- 
posed to  have,' 

The  object  of  the  law  is  to  prevent  the  consolidation  of  rival 
and  competing  lines  of  railroabd  by  contracts  or  arrangements 
between  them,  by  means  of  which  competition  is  removed;  the 
purpose  being  to  prevent  the  increase  of  the  charges  of  such 
railroads  beyond  what  might  be  expected  under  the  infiuence 
of  a  free  competition.  In  the  promotion  of  this  object,  every 
citizen  having  occasion  to  use  such  roads,  or  to  purchase  articles 
transported  over  them,  has  an  interest;  but  his  intei*est  is  not 
of  the  character  that  may  be  protected  by  a  suit  for  damages. 
It  is  much  like  the  interest  which  every  citizen  has  in  a  common 
highway — ^in  its  being  kept  in  repair — and  there,  independent 
of  statute  provisions,  he  can  maintain  no  action  on  account  of 
any  defect  in  its  condition;  and  by  statute  he  can  maintain  an 
action  only  in  case  he  suffers  special  damages  while  in  the  use 
of  the  road;  but  not  for  being  deprived  of  the  use  of  it  alto- 
gether by  its  being  permitted  to  become  impassable.'  Upon 
the  same  principle,  no  person  has  such  an  interest  in  preserving 
a  free  competition  between  rival  railroads  as  to  be  entitled  to 
maintain  a  suit  for  diminishing  or  removing  such  competition; 
but  the  wrong  which  arises  from  the  violation  of  the  provisions 
of  the  statute  is  essentially  a  public  wrong  in  which  no  citizen 
has  a  special  or  private  interest. 

Besides,  the  proceeding  is  not  to  recover  damages  for  an  in- 
jury already  committed,  but  to  restrain  the  violation  of  what 
is  essentially  a  public  right.  It  could  never,  therefore,  have 
been  the  intention  of  the  legislature  to  require  that  the  citizen 
applying  for  an  injunction  should  have  a  special  pecuniary  in- 
terest in  enforcing  the  law.  It  is  like  a  qui  tarn  action,  where 
the  law  calls  on  the  citizens  to  aid  in  enforcing  some  public 
statute  and  gives  them  part  of  the  penalty;  in  such  case  the 

^ There  does  not  seem  to  be  much      'Griffin  v.  Sanbomton,  44  N.  H. 
room  for  question,  the  statute  says  246. 
onjf  citizen. 
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persons  instituting  the  proceedings  are  not  supposed  to  have 
usually  any  special  interest  in  the  subject  of  the  suit. 

In  most  cases  any  citizen  can  bring  a  suit  of  this  character, 
but  the  one  who  sues  first  is  entitled  to  the  penalty,  and  there 
can  be  but  one  recovery;  and  it  is  held  that  the  first  suit  may 
be  pleaded  in  bar  of  any  subsequent  suit. 

In  cases  like  the  one  now  before  us,  as  the  object  is  to  pre- 
vent the  commission  of  a  public  offense  and  not  to  redress  a 
private  grievance,  there  could  be  no  occasion  for  more  than 
one  injunction,  and  the  court  might  properly  decline  to  enter- 
tain a  second  application  where  there  was  already  a  subsisting 
injunction.  The  cases  cited  for  the  defendants  hold  that  a 
private  individual  can  not  maintain  suit  for  injuries  caused  by 
a  public  nuisance,'  nor  maintain  a  bill  to  enforce  the  construc- 
tion of  a  railroad  crossing,  the  statute  having  given  that  au- 
thority to  the  mayor  and  aldermen  and  selectmen  and  to  no 
others.* 

Section  Sixteen. 
State  T.  Atchison  &  N,  B.  Co.,  24  Neb.  148;  88  N.  W.  43. 

Illegal  lease  enjoined;  not  canse,  In  first  Instance,  for  forfeltare  of 

franchise. 

A  railway  company  leased  its  road  for  a  long  term  to  an- 
other company,  together  with  all  its  rights,  property  and 
franchises.  It  is  held,  that  it  thereby  abandoned  the  operation 
of  its  road  and  became  subject  to  forfeiture  upon  quo  warranto. 
The  court  says,  however,  that  forfeiture  will  not  be  declared 
in  the  first  instance,  but  the  lease  is  to  be  declared  void. 

»  Canal  v.  Newcomb,  7  Met.  276;       •  Brainard  v.  Connecticut  River  R 
FaU  Biver  Co.  v.  Old  Colony  Rail-  R.,  7  Cush.  500. 
road,  5  Allen,  224. 
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CHAPTER  III. 

COMBINATIONS,  BETWEEN  CORPORATIONS  OTHER  THAN  RAIL- 
WAY, WHICH  ARE  REGARDED  FAVORABLY. 

Business  corporations,  owing  no  duty  to  the  public,  are  not 
as  restricted  in  their  conduct  as  are  railway  and  other  similar 
corporations.  Their  powers  extend  to  the  selling  of  property, 
collection  of  debts,  and  the  taking  of  all  kinds  of  property, 
even  stock  of  other  corporations,  for  the  payment  of  debts,* 
though,  ordinarily,  a  corporation  can  not  purchase  or  deal  in 
scocks,  unless  expressly  authorized  by  law  so  to  do. 

Exercising  no  power  of  a  public  nature,  so  long  as  they 
attempt  no  combination  prejudicial  to  the  public,  their  acts, 
whereby  they  dispose  of  all  their  property  and  retire  from 
business,  will  be  deemed  valid,  certainly  when  all  the  stock- 
holders consent.  And  such  disposition  of  property  may  be  by 
way  of  sale  upon  which  the  price  is  paid  entirely  in  corporate 
stock  of  the  purchasing  company. 

The  cause  of  such  disposition  may  be  the  inability  of  the 
corporation  to  carry  the  business  on  successfully ;  this  would 
justify  a  reorganization,  under  which  preferred  stock  issued, 
though  without  power,  would  become  good  eventually  by  ac- 
quiesence  and  laches^  especially  when  the  rights  of  later  and 
innocent  holders  are  involved. 

The  entire  property  may  be  sold  when  necessary  to  prevent 
loss,  and  may  be  bought  by  some  of  the  trustees  themselves; 
such  purchase  is  not  void,  but  only  voidable  at  the  election  of 
those  who  may  be  affected  thereby;  and  becomes  good  by  the 
consent  or  acquiescence  of  those  who  have  the  right  to  object. 

Agreements  in  restraint  of  trade  are  void  if  a  general  re- 
straint, but  valid  if  partial,  reasonable,  and  on  sufficient  con- 
sideration ;  not  larger  than  requisite  to  protect  the  party  for 
whose  benefit  they  are  made,  and  not  tending  to  create  mo- 
nopoly or  unnatural  prices,  or  to  check  fair  and  natural  compe- 
tition, or  otherwise  to  injure  the  public. 

'  Difldusion  of  corporation  holding  stock  in  another,  see  Chap.  XYII. 
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The  test  is  in  each  case  dependent  upon  the  circumstances, 
with  great  allowance  to  the  judgment  and  discretion  of  the 
parties  themselves. 

Section  One. 

Holmes  &  Greggs  Mannfactoriiig  Go.  t.  Holmes  &  Wessell  M.  Co.,  37 

N.  E.  881,— N.  J.— 

Dlstlnetlon  shown  between  eorporatlons  owing  and  those  not  owing 

dntj  to  the  public. 

Plaintiff  had  sold  out  its  whole  plant  to  defendant,  and  took 
stock  in  defendant's  corporation  as  payment ;  and  later  sold 
this  stock  to  defendant  and  took  notes  as  payment;  then, 
when  suing  upon  the  notes,  the  defense  was  raised  that  plaint- 
iff had  no  right  to  take  the  stock  under  the  circumstances  as 
stated.  It  is  held,  however,  that  while  it  is  the  general  rule 
that  a  corporation  can  not,  unless  expressly  authorized  by  law, 
purchase  or  deal  in  stocks  of  other  corporations,  yet  it  is 
equally  true  that  it  may  do  whatever  may  be  necessary  in  the 
exercise  of  its  corporate  franchises.  The  selling  of  property 
and  the  collection  of  debts  is  among  the  powers  given,  and, 
hence,  it  may  take  title  to  all  kinds  of  property,  even  the  stock 
of  another  company,  in  the  payment  of  a  debt. 

Following  is  the  opinion  in  full : 

Haight,  J, :  This  action  was  brought  to  recover  the  amount 
of  a  promissory  note,  bearing  date  December  1,  1884,  executed 
by  the  defendant  The  Holmes  &  Wessell  Metal  Company,  and 
indorsed  by  the  defendants  Morse  and  Shonnard.  The  defenses 
were  ultra  vires,  no  consideration,  and  a  non-tender  of  certain 
stock  for  the  purchase  price  of  which  the  note  was  given.  The 
plaintiff  is  a  manufacturing  corporation,  organized  under  the 
general  act  of  1848,  for  the  purpose  of  manufacturing  sheet 
and  rolled  brass  wire,  tubing  and  other  articles  composed 
wholly  or  in  part  of  metal,  in  the  city  of  New  York.  Its  pres- 
ident was  Charles  E.  L.  Holmes,  and  its  secretary  and  treas- 
urer was  George  C.  Edwards.  On  the  12th  day  of  July,  1881 
Holmes  and  Edwards  entered  into  an  agreement  with  the  de- 
fendants, Shonnard,  Morse,  and  one  Charles  Wessell,  to  organ- 
ize a  new  company  for  the  manufacture  of  brass,  nickeline  al- 
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loys  and  other  composite  metals,  under  the  corporate  name  of 
the  Holmes  &  Wessell  Metal  Company.  The  capital  stock  of 
such  company  to  be  $100,000,  the  whole  amount  to  be  issued 
and  paid  up  in  cash;  three-fourths  of  which  to  be  subscribed  and 
paid  by  Holmes  and  Edwards,  and  the  remaining  one-fourth 
by  the  other  parties  to  the  agreement.  The  agreement,  in  its 
preamble,  recites  that  Holmes  and  Edwards  propose  to  trans- 
fer the  rolling  mill  belonging  to  the  plaintiff,  including  all  the 
machinery,  tools  and  appliances  connected  therewith,  together 
with  the  lease  of  the  premises  occupied  by  the  plaintiff,  for 
the  sum  of  $50,000.  Subsequently,  and  at  an  annual  meeting 
of  the  plaintiff's  stockholders,  held  on  the  20th  day  of  July, 
1881,  the  president  and  secretary  were  instructed  to  sell  to  the 
Holmes  &  Wessell  Metal  Company  the  entire  machinery  and 
plant  owned  by  the  plaintiff,  for  the  sum  of  $50,000;  and  also 
authorized  them  to  sell  to  the  same  company  all  the  material 
manufactured,  unmanufactured  and  in  process  of  manufacture 
owned  by  the  plaintiff ;  and  to  also  subscribe  for  3,000  shares 
of  the  capital  stock  of  the  company,  and  to  pay  for  the  same 
out  of  the  proceeds  of  the  sale  of  the  mill  and  materials. 

It  also  appears  that  the  Holmes  &  Wessell  Metal  Company 
was  incorporated  on  the  15th  day  of  July,  1881,  and  that 
Charles  E.  L.  Holmes  subscribed  for  2,000  shares,  and  George 
C.  Edwards  1,000  shares  of  the  capital  stock.  Thereafter,  and 
on  the  23d  day  of  July,  1881,  the  new  company,  at  a  meeting 
of  its  stockholders,  authorized  the  purchase  from  the  plaintiff 
of  its  plant  and  machinery,  and  to  pay  therefor  the  sum  of 
$50,000,  and  for  the  entire  stock  of  materials,  manufactured 
and  unmanufactured,  owned  by  the  plaintiff,  the  sum  of  $31,- 
333.96;  and,  on  the  first  day  of  September,  thereafter,  such  sale 
was  completed  by  the  transfer  of  the  plaintiff  company  to 
the  defendant  company  of  its  entire  plant,  machinery,  etc., 
and,  in  payment  therefor,  the  defendant  company  issued  to 
Greorge  C.  Edwards,  trustee,  the  stock  subscribed  for  by 
Holmes  and  Edwards,  amounting  to  $75,000,  and  the  balance, 
$6,333.96,  was  paid  in  cash.  After  such  transfer  the  plaintiff 
discontinued  its  business. 

On  the  first  day  of  December,  1884,  the  plaintiff  entered 
into  a  contract  with  the  defendants,  Morse j  Shonnard  and  said 

6 
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Charles  Wessell,  in  which  the  plaintiff  agreed  to  sell  to  the 
other  parties  thereto  1,440  shares  of  stock  of  the  defendant 
company  standing  in  the  name  of  Edwards,  as  trustee,  for  the 
sum  of  $30,000,  payable,  $5,000  in  cash  and  the  balance  by  cer- 
tain promissory  notes,  of  which  the  note  in  suit  is  one.  The 
agreement  further  provided  that  the  stock  should  remain  in 
the  name  of  Edwards,  or  some  other  officer  of  the  plaintiff  as 
trustee;  that  it  might  be  voted  upon  by  him  until  delivered  as 
specifically  provided  in  the  contract. 

It  is  doubtless  true  that  a  corporation  can  not  purchase  or 
deal  in  stocks  of  other  corporations  unless  expressly  author- 
ized by  the  law  so  to  do.  Talmage  v.  Pell,  7  N.  Y.  328; 
Berry  v.  Yates,  24  Barb.  200;  Milbank  v.  N.  Y.,  L.  E.  &  W. 
E.  E.  Co.,  64  Ho\v.  Pr.  20;  Mechanics  Mut.  Savings  Bank  v. 
Meriden  Agency  Co.,  24  Conn.  156;  Central  E.  E.  Co.  v.  Penn- 
sylvania E.  E.  Co.,  31  N.  J.  Eq.  475;  Hazlehurst  v.  Savannah 
E.  E.  Co.,  43  Ga.  57;  Valley  E.  Co.  v.  Lake  Erie  Iron  Co.,  IS 
Northeastern  Eep.  486;  People  ex  rel.  v.  Chicago  Gas  Trust 
Co.,  130  111.  268-284;  Franklin  Co.  v.  Lewiston  Institute  for 
Savings,  68  Me.  43;  Hill  v.  Nisbet,  100  Ind.  341-349. 

It  is  equally  true,  however,  that  it  may  do  whatever  may 
be  necessary  in  the  exercise  of  its  corporate  franchises.  The 
selling  of  property  and  collection  of  debts  is  among  the  pow- 
ers given;  and  hence,  it  may  take  title  to  all  kinds  of  prop- 
erty, even  the  stock  of  another  company,  in  the  payment 
of  a  debt.    Talmage  v.  Pell,  supra,  and  cases  above  cited. 

The  statute  under  which  the  plaintiff  was  incorporated  pro- 
vides that  "  it  shall  not  be  lawful  for  such  company  to  use 
any  of  their  funds  in  the  purchase  of  any  stock  in  any  other 
corporation."  (Law^s  1840,  Chap.  40,  §  8.)  The  funds  here 
spoken  of  evidently  mean  the  money  of  the  company,  and  the 
statute  was  not  intended  to  limit  the  powers  of  the  corpora- 
tion beyond  that  already  indicated. 

The  plaintiff  was  a  private  manufacturing  corporation.  It 
exercises  no  power  of  a  public  nature,  and  has  attempted  no 
combination  by  which  the  public  may  in  any  manner  be  preju- 
diced. There  are,  consequently,  no  questions  affecting  public 
policy  to  be  considered.  The  purpose  of  the  company  is  ex- 
pressed in  a  preamble  to  the  resolutions  adopted,  authorizing 
the  sale  of  its  plant  and  stock  of  materials  on  hand  to  the  de- 
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fendant  company.  It  was,  in  short,  to  increase  the  business 
of  the  stockholders  by  adding  to  the  manufacture  of  brass  that 
of  German  silver  and  nickel  alloys.  The  scheme  adopted  was 
the  organization  of  a  new  corporation,  bringing  in  some  other 
persons  with  additional  cai^tal.  The  stock  in  the  new  com- 
pany was  subscribed  for  by  Holmes  and  Edwards  individually, 
and  the  stock,  when  finally  issued,  was  issued  to  Edwards.  It 
is  true,  he  takes  it  as  trustee  and  holds  it  as  such  for  the 
plaintiff,  but  this  we  do  not  regard  as  necessarily  ultra  vires. 
The  plaintiff  had  the  right,  with  the  consent  of  its  stock- 
holders, to  sell  its  plant  and  retire  from  business;  and  it  appears 
from  the  evidence  in  this  case  that  'the  consent  of  all  the  stock- 
holders was  given  to  the  sale  that  was  made. 

In  Kent  v.  Quicksilver  Mining  Co.,  78  N.  T.  159-186, 
Folger,  J.,  in  delivering  the  opinion  of  the  court,  says  that 
"  A  corporation  may  not  do  acts  which  affect  the  public  to  its 
harm,  inasmuch  as  they  are  per  se  illegal,  or  are  malum  pro- 
hibitum,. Then  no  assent  of  the  stockholders  can  validate 
them.  It  may  do  acts  not  thus  illegal,  though  there  is  want 
of  power  to  do  them,  which  affect  only  the  interests  of  the 
stockholders.  They  may  be  mjide  good  by  the  assent  of  the 
stockholders,  so  that  strangers  to  the  stockholders,  dealing  in 
good  faith  with  the  corporation,  will  be  protected  in  a  reliance 
upon  those  acts." 

In  the  case  of  Tread  well  v.  Salisbury  Mfg.  Co.,  7  Gray  393- 
405,  it  was  held  that  the  directors  of  a  manufacturing  corpora- 
tion may  sell  the  whole  property  of  the  corporation  to  a  new 
corporation,  taking  payment  in  shares  of  stock  in  the  new 
company,  to  be  distributed  among  the  stockholders  of  the  old 
company.  In  Howe  v.  Boston  Carpet  Co.,  16  Gray  493,  it 
was  held  that  one  manufacturing  corporation  may  take  the 
shares  of  another  in  payment  of  a  debt.  Chapman,  J.,  in  de- 
livering the  opinion  of  the  court,  in  commenting  upon  the  case 
of  Treadwell  v.  Salisbury  Mfg.  Co.,  supra^  says  that  "  while 
corporations  qtuisi  public  may  be  restrained  and  directed  in  the 
management  of  their  affairs,  yet  corporations  established  for 
trading  and  manufacturing  purposes  may  wind  up  their  affairs 
whenever  they  think  proper  to  do  so,  and  in  the  manner 
adopted  in  that  case.  The  legality  of  the  transaction  could 
not  have  depended  on  the  intention  of  the  corporation  to  wind 
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up  its  affairs  immediately.  If  it  had  taken  the  stock  in  the 
payment  for  goods,  or  for  the  sale  of  a  building  or  land,  or 
water  power,  which  it  did  not  want  or  desire  to  sell,  while  it 
still  carried  on  its  business,  the  act  must  have  been  equally 
legal." 

In  Hodges  v.  New  England  Screw  Co.,  1  R.  I.  312-347,  the 
facts  were,  in  many  respects,  similar  to  those  under  considera- 
tion. Greene,  Ch.,  J.,  says :  **  Nor  have  we  any  doubt  that  the 
screw  company  might  have  rightfully  taken  this  stock  in  the 
iron  company  in  payment  for  their  rolling  mill,  if  it  had  been 
taken  with  a  view  to  sell  it  again,  and  not  permanently  hold 
it.  Again,  it  is  to  be  observed  the  directors  were  not  invest- 
ing the  funds  of  the  screw  company  in  the  stock  of  the  iron 
company.  They  had  on  hand  an  unsalable  rolling  mill,  and 
they  owed  a  heavy  debt  for  it,  and  one  great  object  in  taking 
the  stock  in  the  iron  company  was  to  realize  for  the  rolling 
mill,  and  in  part  pay  thereby  the  debt."  State  of  Kansas  v. 
Western  Irrigating  Canal  Co.,  40  Kas.  96;  Leathers  v.  Janney, 
41  La.  1120;  Hibernia  Insurance  Co.  v.  St.  Louis  and  New 
Orleans  Transp.  Co.,  8  Federal  Rep.  516;  Taylor  v.  North  Star 
Gold  Mining  Co.,  76  Cal.  285;  Miners  Ditch  Co.  v.  Zeller- 
back,  37  Id.  643;  State  v.  Butler,  86  Tenn.  614;  Morawetz  on 
Private  Corporations,  Sec.  212. 

The  plaintiff  has  sold  its  rolling  mill,  machinery,  etc.,  to  the 
defendant.  It  has  taken  stock  in  the  latter  company  in  pay- 
ment therefor.  Inasmuch  as  this  was  done  with  the  consent 
of  all  the  stockholders,  it  being  the  act  of  a  private  corpora- 
tion, not  in  any  manner  harming  the  public,  we  see  no  reason 
for  condemning  its  title  to  the  stock  so  obtained.  Palmer  v. 
Cypress  Hill  Cemetery,  122  N.  T.  429-435. 

But  assuming  the  action  to  have  been  ultra  vires^  the  de- 
fenses interposed  would  still  be  unavailable.  The  plaintiff  has 
the  stock  and  has  paid  for  it.  It  can  not  be  recovered  back 
by  the  defendant,  for  the  transaction  is  completed  and  closed. 
While  the  contract  remained  executory,  if  it  was  unauthorized, 
a  stockholder  or  person  interested  might  have  interfered  by 
injunction,  and  prevented  the  transfer  of  the  property  of  the 
plaintiff  to  the  defendant.  But  the  contract  having  become 
executed,  the  title  of  the  stock  now  vests  in  the  plaintiff,  and 
it  has  the  power  to  sell  and  dispose  of  the  same.    Sistare  v. 
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Best,  88  K  T.  527-543;  MUbank  v.  K  T.,  L.  E.  &  W.  R.  R. 
Co.,  supra. 

The  contract  ander  which  the  note  in  suit  was  given  was 
made  in  December,  1884,  nearly  four  years  after  the  plaintiff 
became  the  owner  of  the  stock.  No  claim  is  made  that  that 
contract  is  for  any  reason  illegal  or  void.  Numeroas  cases  are 
found  in  which  the  courts  have  refused  to  execute  contracts 
that  were  ull/ra  viresj  but  this  action  is  not  based  upon  such  a 
contract.  The  courts  will  not  permit  the  plea  of  ultra  vires 
to  prevail  whether  interposed  for  or  against  a  corporation, 
where  it  would  not  advance  justice,  but  would  accomplish  a 
legal  wrong.  Rider  Life  Raft  Co.  v.  Roach,  97  N.  Y.  378- 
381;  Whitney  Arms  Co.  v.  Barlow,  63  Id.  62. 

To  hold  that  the  plaintiff  could  not  dispose  of  the  stock 
would  deprive  it  of  the  consideration  received  for  the  transfer 
of  its  rolling-mill  and  material,  thus  accomplishing  a  wrong 
and  not  advancing  justice. 

Our  conclusions  are  that  it  had  title  to  the  stock  and  that, 
consequently,  there  was  a  valuable  consideration  for  the  note 
in  suit. 

The  question  raised  in  reference  to  non-tender  of  the  stock 
was  properly  disposed  of  by  the  general  term. 

The  judgment  should  be  affirmed  with  costs.  All  concur. 
Judgment  affirmed. 

Section  Two. 

Taylor  t.  North  Star  Gold  Mining  Co.,  70  Cal.  285;  21  Pacific  Rep.  753. 

Transfer  of  mine  beeanse  of  inability  to  operate  it;  new  corporation 
makes  payment  with  its  own  stock;  qaestion  of  ultra  vires  can 
not  be  collaterally  raised. 

The  defendant,  a  mining  corporation,  being  unable  to  de- 
velop its  mine,  transfers  the  same  to  another  corporation  and 
takes  stock  of  the  latter  as  payment.  The  new  corporation 
had  the  means  to  make  the  mine  a  success.  In  the  course  of 
the  negotiations  for  and  consummation  of  this  plan  of  reorgan- 
ization, the  defendant,  which  kept  up  its  own  organization,  in 
curred  some  debt  and  levied  an  assessment  to  pay  it;  plaintiff 
objected  thereto  on  the  ground  that  it  was  ultra  vires^  and 
brought  his  action  to  set  the  assessment  aside.    The  fraud, 
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though  alleged,  is  not  proved.  The  qxiestioii  of  lUtra  vires  does 
not  arise.  The  company  was  compelled  to  make  the  assess- 
ment; it  could  not  refuse  to  pay  a  debt  because  it  arose  for 
money  borrowed,  which  money  was  used  to  pay  expenses  which 
were  incidental  to  an  act,  ultra  vires.^  There  may  be  cases 
where  auxiliary  operations  are  so  inseparably  connected  with 
the  main  act  that  they  would  have  to  fall  with  it;  but  this  case 
does  not  present  features  of  that  character. 


Section  Thbee. 

Kent  T.  Qaieksilrer  Mining  Co.,  78  N.  T.  169. 
Reorganization  deemed  ralid  bj  acquiescence. 

Bill  in  behalf  of  the  minority  of  the  original  stockholders  to 
declare  void  a  plan  of  reorganization  whereby  all  the  original 
stock  was  called  in  and  new  stock  issued,  giving  to  each  in  the 
same  proportion  as  he  held  before  and  in  proportion  to  the 
value  of  the  whole  property,  excepting  that  those  who  paid  $5 
per  share  extra  should  obtain  preferred  stock. 

The  court  distinguishes  this  from  a  loan,  finding  that  to 
make  a  loan  would  clearly  be  authorized.*  The  corporation 
could  at  its  origin  have  divided  the  stock  into  classes,  but  did 
not  do  so;  on  the  contrary  it  placed  all  stock  on  an  equality 
by  its  by-law,  which  by-law  became  as  much  the  law  of  the 
corporation  as  if  embodied  in  the  charter.*  Owning  a  share 
gives  a  right  which  can  not  be  divested,  unless  the  power  has 
been  reserved.*  To  divest  this  right  by  making  a  preferred 
class  is  not  the  exercise  of  the  power  to  borrow  money  and  is 
in  violation  of  the  constitutional  provision  which  forbids  the 
impairment  of  vested  rights.  It  is  unnecessary  to  say  that  a 
corporation  never  has  this  power;  it  is  decided  only  that  under 
the  facts  of  this  case  no  such  power  exists.  Nor  does  it  exist 
under  the  power  to  make  or  alter  by-laws,  for  these  must  be 

'  Bradley  V.  BaUard,  55111.413.  'Presbyterian  Church  v.  City  of 

•Curtis  V.  Leavitt,  15  N.  Y.  9;  and  New  York,  5  Cow.  688;  Grant  on 

if  it  were  a  loan  it  would  probably  Corpn.  page  80. 

not  be  condemned  as  usurious.   Laws  ^Mich.  Bank  v.  N.  Y.  &  N.  H.  R. 

of  1850,  Ch.  17-3;  1  Story  Eq.  Juris.  R.  Co.,  13  N.  Y.  509-627, 

§§  246-831. 
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reasonable  and  not  destructive  of  vested  rights.*  It  is  claimed 
that  the  present  holders,  being  innocent  purchasers  for  value, 
had  the  right  to  rely  upon  the  appearance  of  regularity  and 
validity  of  the  stock,  and  that  the  act  of  issuance  presupposes 
authority,*  being  apparentlyin  the  corporate  scope. 

These  questions  need  not  be  decided;  the  plan  of  reorganiza- 
tion was  openly  and  publicly  made  known;  the  proceedings 
were  regular  and  on  due  notice,  the  new  subscriptions  were 
publicly  taken,  circulars  and  advertisements  made  them  known, 
the  new  common  and  preferred  stocks  were  listed  in  the  ex- 
changes and  publicly  quoted  and  dealt  in  for  four  years  before 
the  validity  of  the  plan  was  called  in  question  by  the  minority, 
and  they  must  therefore  be  held  to  have  ratified  the  same  and 
assented  thereto.  Where  the  question  concerns  only  the  stock- 
holders, corporate  acts  ultra  vires  may  become  valid  by  con- 
sent or.  acquiescence,"  and  certainly  will  be  upheld  rather  than 
to  be  declared  invalid  to  the  harm  of  third  persons;  because 
the  trust  for  the  stockholders  is  not  of  a  public  nature.*  The 
rule  as  to  acts  malum  in  se,  or  expressly  prohibited,  or  other- 
wise illegal  or  affecting  the  public,  is  different.'  Hence  the 
minority  are  estopped  from  now  complaining,  inasmuch  as 
the  stock  is  now  held  by  third  parties,  who  bought  it  in  open 
market  while  the  minority  were  neglecting  to  *'  promptly  and 
actively  condemn  the  unauthorized  act "  though  aware  of  it. 
Estoppel  applies  as  well  to  members  of  corporate  bodies  as  to 
persons  acting  in  a  natural  capacity.*  Where  there  is  delay 
through  neglect,  during  which  time  advantages  have  been 
gained  by  the  corporation,  relief  should  be  denied,  if  thereby 
evil  fall  upon  innocent  persons.'  Nor  does  the  rule  as  to  exec- 
utory contracts  apply;  the  present  holders  have  their  stock  by 
virtue  of  executed  transactions;  they  can  not  be  put  back  into 

1  The  Masters,  etc.,  t.  Green,  1  Ld.  Exch.,  800;  Whitney  Arms  Co.  v.  Bar- 

Raym.  113;  Rex  v.  Cutbush,  4  Burr,  low,  08 N.  Y.  03;  Phosphate,  etc.,  Co. 

2204;  R  W.  Co.  ▼.  AUerton,  18  WaU.  v.  Green  L.  R.,  7  Com.  PI.  43;  Evans 

283;  Gray  v.  Portland  Bank,  8  Mass.  v.  Sraallcombe,  L.  R.  8  H.  of  L.  249. 

868;  Grant  on  Corps.  91.  *  Ashbury  Railway  Co.  v.  P'^^he,  7 

*  Chautauqua  Bank  v.  Risley,  19  N.  Eng.  &  I.  App.  L.  R.  658. 

Y.  869;  Nelson  v.  Eaton,  26  N.  Y,  •2  Story  Eq.  Jur.,  §  259. 

410.  *  Zabriskie  v.  Cleveland  R.  R.  Co., 

*B]88eU  V.  Michigan  S.,  etc.,  R.  R.  28  How.(n.  S.)  895;  Evans  v.  Small- 
Co..  22  N.  Y.  269.  combe,  8  H.  of  L.  Cas.  L.  R.  249. 

*Taylor  v.  C.  &  M.  Ry  Co.,  2  L.  R, 
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the  situation  in  which  they  were  when  they  bought,  by  any 
terms  proposed  by  the  corporation  or  by  the  common  stock- 
holders. Both  parties  would  not  now  have  the  same  position 
as  if  no  contract  had  been  made.'  It  can  not  be  said  that  the 
contract  was  extortionate  or  unconscionable;  in  consideration 
of  the  $5,  the  company  undertook  to  pay  yearly  $7,  if  earned; 
the  company  needed  the  money,  and  the  chances  to  the  in- 
vestors may  have  been  desperate;  the  same  offer  was  made  to 
the  minority,  and  they  declined  to  invest  thereon;  even  un- 
conscionable arrangements  will  not  be  disturbed  when  ratified 
with  full  knowledge  of  all  their  bearings  and  after  time  for 
consideration.* 

Section  Foub. 

Skinner  T.  Smith,  134  N.  Y.  240;  81  N.  E.  R.  Oil. 

Mannfactariug^  eompanj  may  eease  bosiness,  and  alienate  property, 

when  necessary  to  prevent  loss. 

Action  by  a  trustee  of  a  corporation,  brought  against  its 
officers  to  set  aside  alienations  of  the  corporate  property,  made 
or  authorized  by  the  individual  defendants  to  themselves,  who 
were,  at  the  time,  a  majority  of  the  trustees  of  the  corporation, 
and  also  to  compel  them  to  account  for  all  sums  and  property 
received  under  such  alienation.  Complaint  dismissed;  af- 
firmed. 

Contract  made  by  a  corporation,  through  its  trustees,  with 
themselves,  may  be  set  aside,  in  case  it  injures  any  public  in- 
terest, or  the  private  interest  of  any  shareholder  or  creditor, 
even  though  the  contract  or  transfer  was  executed  in  good 
faith  by  the  trustees ;'  but  not  all  contracts  by  a  purely  private 

'  Whitney  Arms  Co.  ▼.  Barlow,  68  commendable  as  exliaustive  digeata 

N.  Y.  63;  De  Qroff  v.  Am.  Linen  upon  questions  concerning  contracts 

Thread  Co.,  21  N.  Y.  127;  Bisaell  v.  by  corporations  for  preferraices  and 

Mich.,  etc.,  Co.,  22  N.  Y.  269.  for  preferred  stock;  stock  issued  oon- 

*  This  case,  though  perhaps  a  little  trary  to  the  fundamental  provisions 

outside  of  the  exact  topics  under  dis-  of  the  charter;   corporate  acts  pre- 

cuBsion,  is  so  closely  connected  th^e-  sumed  in   pursuance  of  authority; 

with,  and  so  often  referred  to  by  text  illgal  contracts  not  capable  of  ratifi- 

writers  and  in  other  decisions,  that  it  cation. 

is  deemed  in  place  here.  The  briefs  of  '  Duncomb  T.  Railroad  Ca »  84  N. 

counsel  (pages  167-176)  are  especiaUy  Y.  190. 
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business  corporation  are  void  when  made  with  its  own  trust- 
ees, injuring  no  public  or  private  interest ;  such  contracts  are 
not  void  but  voidable,  at  the  election  of  those  who  are  affected 
by  the  fraud.* 

The  transfer  of  the  patent  to  the  defendants  did  not  injure 
creditors,  for  there  were  none ;  it  did  not  injure  the  plaintiff 
for  he  was  not  then  a  stockholder,  but  became  one  subse- 
quently with  full  information  upon  the  subject ;  it  did  not  in- 
jure any  public  interest,  for  it  was  a  purely  private  business 
concern,  a  manufactory  of  carpet  looms. 

Acts  simply  affecting  the  stockholders  are  made  good  by 
their  assent/ 

The  right  of  a  manufacturing  company  to  discontinue  its 
operations,  when  they  have  become  unprofitable,  for  the  pur- 
pose of  protecting  shareholders  from  further  loss,  does  not  ad- 
mit of  doubt.' 

*  Oil  Co.  ▼.  Marbury,  91  U.  S.  587-  A  New  York  corporation,  organ- 
589;  Thomas  v.  Railroad  Co.,  109  XT.  ized  under  the  general  manufacture 
S.  522-524;  8  S.  C.  R.,  815;  Rinlcy  y.  ing  act,  had,  substantially,  aU  its 
R.  R.  Co.,  62  N.  Y.  240;  Barnes  v.  capital  invested  in  mines  in  Calif  or- 
Brown,  80  N.  Y.  527-586;  Munson  v.  nia.  The  object  for  which  it  was 
R.  R  Co.,  108  N.  Y.  5&-78;  8  N.  E.  R.,  formed,  as  stated  in  the  certificate  of 
855;  Barr  v.  R.  R.  Co.,  125  N.  Y.  268,  incorporation,  was  to  cany  on  the 
277:  26  N.  K  R.,  145.  business  of  mining  various  precious 

*  Kent  V.  Mining  Co.,  78  N.  Y.  159.   ores,  and  to  smelt,  reiine  and  seU  the 

*  TreadweU  v.  Manufacturing  Co.,  product.  The  defendant  trustees 
7  Gray,  395;  Hancock  y.  Holbrook,  9  transferred  all  the  assets  of  this  cor- 
Fed.  Rep.  858;  Boston,  etc.,  R  Co.  y.  poration  to  another  corporation  or- 
New  York,  etc.,  R.  Ca,  18  R.  I.  268;  ganized  under  the  laws  of  the  State 
1  Wor.  Corp.,  §  418,  et  seq.;  2  Wor.  of  California,  for  the  purpose  of  car- 
Cor.,  §1004;  Bedford  y.  Packet  Co.  ryingon  the  business  theretofore  con- 
69  Mo.  611.  ducted  by  the  New  York  company, 

That  a  private  corporation  owing  and  of  taking  title  to  its  assets.  This 
no  public  duty  may  dispose  of  its  was  done  with  the  approval  of  tlie 
property  the  same  as  an  individual,  stockholders  holding  a  majority  of 
see  Benbow  v.  Cook  (N.  C),  20  S.  £.  the  stock,  in  good  faith,  to  save  the 
R.  453.  property  from  sacrifice,  but  without 

The  recent  case  of  People  v.  Ballard  the  consent  of  the  holders  of  a  large 
et  aL  (N.  Y.),  82  N.  £.  54,  seems  to  ex-  number  of  shares,  and  against  the 
tend  the  judicial  supervision  of  the  protest  of  some  of  the  stockholders. 
State  even  over  corporations  owing  The  sole  consideration  was  that  the 
no  duty  to  the  public.  (The  dissent-  California  company  agreed  to  pay  the 
ing  opinions,  however,  appear  to  debts  of  the  New  York  company  and 
l\ave  the  better  reason.)  The  case  is  to  issue  to  it  certain  shares  of  the 
as  follows :  capital  stock.    A  majority  of  tlie  di- 
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rectors   of  the  California  company  tion»     is      called    'reorganization,' 

were  residents  of  that  State;  and  the  '  consolidation '  or  *  amalgamation/ 

only  object  of  the  transaction  was  to  it     was  the    exercise    of   a  power 

reorganize  the  New  York  company  not  delegated  and  it  was  void.    It 

under  the  laws  of  another  State.  was  corporate  burial  in  New  York 

This  action  is  by  the  attorney-gen-  for  resurrection  in  California.'* 
eral  to  remove  the  trustees  and  to  The  dissenting  opinion  (two  judges 
compel  them  to  account  for  the  prop-  concurring)  concedes  all  these  prop- 
erty thus  transferred.  ositions,  but  holds  that  the  People 

Various  statutes  are  examined  and  have  no  such  interest  in  the  question 

construed y  resulting  in  the  holding  as  requires  any  relief ;  andasthenon- 

that  the  action  is  properly  brought  consenting    stockholders   have  not 

by  the  attorney-general  in  the  name  complained  the  action  should  be  dis- 

of  the  People,  without  a  relator;  and  missed. 

it  is  also  held  that  although  the  cor-  The  action  had  been  dismissed  in 

poration  is  not  one  of  a  quasi  public  the  Supreme  Court,  special  term,  3 

nature,  yet  the  people  have  such  in-  New   York    Supplement    845;    dis- 

terest  in  the  matter  that  a  court  will  missal    sustained,    Supreme   Court, 

decree   a  prevention  of,  or  redress  general  term,  8  New  York  Supple- 

from,  the  reorganization  in  question,  ment,  918;  majority  (two  judges)  say 

On    this    latter    proposition    two  that  the  non-assenting  stockholders 

judges  dissent,  nor  is  the  majority  should  make  the  complaint,  for  if 

entirely   felicitous   in   pointing  out  they  had,  **they  would   have  been 

clearly  upon  what  grounds  such  in-  met  with  proof  in  mitigation  of  dam- 

terf  erence  is  predicated.  ages,  of  the  almost  hopeless  condition 

The  majority  opinion  is  based  in  from  which  the  property  was  rescued 
brief  upon  the  assertion  that  a  corpo-  by  the  united  action  of  the  trustees 
ration  is  the  creature  of  the  statute;  and  the  majority  of  the  stockholders, 
has  only  the  powers  conferred;  can  By  this  action  brought,  no  doubt,  in 
not  end  its  own  existence  without  good  faith  by  the  attorney-general 
taking  the  statutory  steps  of  dissolu-  upon  their  representatives "  (repre- 
tion.  **By  the  transaction  com-  sentations?)  '*the  non-assenting 
plained  of  the  defendant  company  stockholders  are  enabled  to  evade 
was  stripped  of  all  its  property  and  this  situation;  and  if  they  were  sue- 
thus  prevented  from  going  on  in  cessful,  the  statute  would  have  been 
business,  and  deprived  of  all  means  utilized,  in  the  name  of  equity,  to 
of  carrying  into  effect  the  object  of  work  real  injustice." 
its  existence.  It  can  not  sell  all  its  One  judge  diasents  and  holds  the 
property  to  a  foreign  corporation  or-  action  maintainable,  relying  upon 
ganized  through  its  procurement,  Abbott  v.  Rubber  Co.,  88  Barb.  578; 
with  a  majority  of  non-resident  Frothingham  v.  Barnley,  6  Hun  872; 
trustees,  for  the  express  purpose  of  Taylor  v.  Earle,  8  Hun  1 ;  Blatchford 
stepping  into  its  shoes,  taking  all  its  v.  Roes,  54  Barb.  42;  Metropolitan  v. 
assets  and  carrying  on  its  business.  Manliattan,  14  Abb.  N.  C.  108;  Cope- 
That  would  be  the  practical  destruc-  land  V.  Gaslight  Co.,  61  Barb.  60; 
tion  of  the  corporation  by  its  own  act,  Stevens  v.  R.  R.  Ck>.,  29  Vt.  545;  R. 
which  the  law  will  not  tolerate.  R.  Co.  v.  Harris,  27  Miss.  517;  Ry. 
Whether  the  process  by  which  it  was  Co.  v.  Allerton,  18  Wall.  283;  and 
sought  to  convert  the  New  York  cor-  distinguishing  Tread  well  v.  Manu- 
poration  into  a  California  corpora-  facturing   Co.,  7  Gray  898;  Hancock 
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▼.  Holbrook,  9  Fed.  Rep.  858;  Ba-  of   a   quasi    public    nature,    relief 

ford  V.  Packet  Co.,  69  Mc».  611;  Ditch  should  be  given  only  upon  complaint 

Co.  Y.  Zellerback,  87  Cal.  548;  Hodges  of  parties  injured,  and  not  on  infor- 

V.  Screw  Co.,  1  R.  L  812,  847;  Wil-  mation  by   the   public,  no  injured 

son  V.  Proprietors,  9  R.  I.  590.  party  being  relator.    The  cases  cited 

The  Court  of  Appeals  in  its  opinion  present  instances  of  complaint  by 
sustaining  the  action  relies  upon  the  individuals  aggrieved, 
some  of  the  foregoing  cases,  as  also  The  cause  was  again  before  the 
upon  Mann  V.  Butler,  2  Barb.  Ch.  362;  Court  of  Appeals  (82  N.  E.  611}  upon 
R.  R.  Co.  V.  Croswell,  5  Hill  888, 886;  application  for  re-argument,  espe- 
Taylor  v.  Earle,  8  Hun  1 ;  Smith  v.  cially  upon  the  point  that  the  trans- 
Stage  Co.,  18  Abb.  Pr.,  419;  Mor.  actions  were  absolutely  necessary, 
Corp.  §  418;  Spelling,  Frlv.  Cor.,  because  the  New  York  corporation 
§1012;  Cook,  Stock&S.,§667;Beach,  found  itself  unable  to  conduct  its 
Pr.  Cor. ,  §  858,  480.  business  without  a  loss.  Re-argument 

This  formidable  array  of  author!-  is  refused,  the  court  saying  that  the 

ties  does  not,  however,  satisfy  the  matter  can  be  fully  considered  on 

reader  upon  the  question  that  as  to  a  the  next  hearing  below,  and  thence 

private  business  corporation,  not  even  later  on  appeaL 


Section  Five. 

Oregon  Steam  NaTigation  Co.  r.  Winsor,  20  Wall.  64. 

Contraet,  withdrawing  steamboat  from  particular  route,  sustained. 

Suit  by  the  Oregon  Steam  Navigation  Company  against 
Winsor  and  others  for  reijovery  of  $75,000  as  stipulated  dam- 
ages for  breach  of  an  agreement.  Facts  were  as  follows :  In 
1864,  the  California  Steam  Navigation  Company  (in  business 
in  California)  sold  to  the  plaintiff  (in  business  in  Oregon  and 
Washington)  the  steamer  New  World  for  $75,000,  plaintiff 
agreeing  that  said  vessel  should  not  run  nor  be  permitted  to 
run  in  California  for  ten  years  from  May  1, 1864;  plaintiff,  sub- 
sequently, on  February  18,  1867,  sold  said  boat  to  defendants 
for  the  same  price,  and  on  the  condition  that  she  should  not 
be  run  in  California,  nor  on  the  Columbia  river  and  its  tribu- 
taries for  ten  years  from  May  1,  1867;  the  damage  on  breach 
of  said  condition  was  fixed  at  $75,000.  Said  condition  was 
broken;  plaintiff's  petition  for  damage  was  dismissed  in  the 
lower  courts,  on  the  ground  that  the  condition  was  in  restraint 
of  trade  and  against  public  policy. 

The  Supreme  Court  reverses  the  decision,  and  holds  the  con- 
tract valid.    (Clifford,  Swayne  and  Davis,  J.  J.,  dissent.) 

The  principle  is  that,  though  an  agreement  in  general  re- 
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straint  of  trade  is  void,  yet  one  in  partial  restraint,  if  reason- 
able and  on  a  sufficient  consideration  is  valid/  The  restraint 
must  not  be  larger  than  requisite  to  protect  the  party  with 
whom  it  is  made.'  A  contract  not  to  use  a  trade  anywhere  in 
England  is  void,  but  not  to  use  it  in  a  particular  locality,  if  on 
a  good  consideration  and  for  a  proper  and  useful  purpose  is 
valid; '  not  to  exercise  a  trade  in  a  particular  state,  generally 
held  invalid  because  it  would  compel  a  man  to  transfer  his 
residence  and  allegiance  to  another  state,  to  pursue  his  avoca- 
tion.* Such  rules,  hovever,  owing  to  our  circumstances  and  to 
this  being  one  country,  do  not  control  every  case.  The  reason 
of  the  rule  when  applied  is,  first,  that  the  public  should  not  be 
deprived  of  the  restricted  party's  industry;  secondly,  that  he 
should  not  prevent  himself  from  pursuing  his  occupation  and 
from  supporting  himself  and  his  family.  But  these  injuries 
do  not  result  from  a  partial  and  reasonable  restriction  founded 
on  a  consideration,  and  protecting  the  purchaser  of  the  trade, 
business  or  thing.  Whether  it  is  reasonable,  depends  in  each 
case  on  the  circumstances,  and  from  the  uncertain  character 
of  the  subject,  much  latitude  must  be  allowed  to  the  judgment 
and  discretion  of  the  parties  themselves. 

The  contracts  in  question  did  not  destroy  the  usefulness  of 
the  steamer,  it  simply  transferred  it  to  another  company  and 
another  state;  it  involved  no  removal  of  the  vendee  nor  cessa- 
tion of  business;  it  was  necessary  to  protect  the  purchaser; 
business  and  commerce  in  general  were  rather  facilitated  than 
otherwise. 

The  plaintiflfs  agreement  with  its  vendor  covered  the  ten 
years,  1864  to  1874,  as  to  California;  but  plaintiflPs  agreement 
(made  in  1867)  with  its  vendee  (the  defendant)  covered  the  ten 
years,  1867  to  1877,  as  to  California  and  Oregon.  Latter  agree- 
ment was  valid  as  to  Oregon,  where  plaintiff  operated,  for 
the  whole  ten  years,  to  1877,  but  as  to  California,  where  plaintiff 
did  not  operate  and  where  it  needed  the  agreement  only  to 
protect  itself  in  its  promises  to  the  California  Company,  the 
agreement  was  valid  only  for  the  seven  years,  1867  to  1874,  and 

«  Chitty   on   Contracts,    576,    8th       » 2  WUliams'  Saunders,  156,  note  1. 
American  Edition.  ^Taylor  v.  Blanchard,  13  AUen  875; 

*Ib.,  Tindal,  C.  J.,  in  Homer  v.   Dunlop  y.  Gregory,  6  Selden  241. 
Graves,  7  Bingham  748. 
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invalid  because  unnecessary  and  unreasonable  for  the  three 
years,  1874  to  1877. 

These  contracts  are  divisible;  the  good  will  be  enforced  and 
the  bad  rejected/  In  Price  v.  Green,  carried  through  all  the 
courts,  the  contract  was  not  to  exercise  the  trade  of  a  per- 
fumer in  London  or  within  600  miles;  held  good  as  to  London. 
In  Nicholls  v.  Stretton,  an  apprentice  was  to  serve  five  years 
with  an  attorney  and  was  thereafter  not  to  be  considered  as 
attorney  for  any  person  who  had  been  client  of  his  employer 
during  said  five  years,  or  who  should  at  any  time  thereafter 
become  his  client;  this  was  held  good  as  to  the  clients  during 
said  five  vears,  but  bad  as  to  the  rest. 

The  contract  in  question  is  good  as  to  California  until  1874, 
and  as  to  Oregon  for  the  full  time,  that  is  to  1877. 

Section  Six. 

Sharp  T.  Whiteside,  19  Fed.  Rep.  156. 

Parh  belongingr  to  indiridaal,  though  offered  to  pnhlic  use,  may  be 
restricted  In  its  use  to  the  patrons  of  a  certain  railwaj. 

On  the  question  of  contracts  in  restraint  of  trade,  this  case 
can  be  consulted  with  profit.  It  holds  that  the  owner  of  a 
park  which  was  resorted  to,  and  had  been  for  years,  by  the 
public  on  payment  of  an  admission  fee,  had  a  right  to  admit  to 
the  park  only  such  persons  as  were  conveyed  to  it  by  one  line 
of  carriers,  and  could  refuse  admittance  to  those  carried  by  the 
other. 

Section  Seven. 
Mr.  Wharton's  Tiews. 

Of  still  greater  interest  and  value  is  the  nine-page  note  by 
Francis  Wharton  appended  to  the  above  decision,  with  numer- 
ous citations  upon  the  following  topics :  (1)  Restriction  of 
public  duties.  (2)  Agreements  not  to  do  business  or  work  in 
a  particular  place.  (3)  Agreements  to  labor  exclusively  for 
particular  persons.    (4)  Agreements  only  to  provide  or  labor 

*  See  Chitty,  «fpra,  citing  Ches-  653;  Price  v.  Green,  16  Id.  846;  Nich- 
man  v.  Nainby,  2  Strange  739;  Wood  oils  y.   Stretton,  10  Qae3n*8  Bench 
V.  Benson,  %  Crompton  &  Jervis  94;   846. 
Mallen  v.  May,  11  Meeson  &  Welsby 


78  COMBINATIONS    BETWEEN   OTHEB  OOBPOBATIONB. 

for  a  particular  market.  (5)  Agreement  by  a  common  carrier 
to  discriminate  against  particular  parties  entitled  to  be  ac- 
cepted as  customers.  (6)  When  there  is  no  public  duty  then 
there  may  be  discrimination. 

The  learned  writer  concludes  that  the  line  should  be  draw^n 
between  such  public  necessities  as  inns,  taverns,  carriage,  etc., 
and  mere  luxuries,  as  visiting  parks  for  purpose  of  sight-see- 
ing and  enjoyment;  and  he  regards  it  as  settled  that  the  only 
cases  in  which  a  party  is  prevented  from  discriminating  be- 
tween persons  seeking  to  do  business  with  him  are  the  follow- 
ing :  (1)  Where  he  has  the  monopoly  of  some  staple  whose 
use  is  essential  to  the  community.  (2)  Where,  as  is  the  case 
with  common  carriers  and  innkeepers,  he  is  required  by  law  to 
place  all  applicants,  not  subject  to  exclusion  on  public  grounds, 
on  the  same  footing. 

Section  Eight. 

Other  instances. 

See  also  Western  Union  Telegraph  Co.  v.  Burlington  & 
8.  W.  Ey.  Co.,  11  Federal  Eeporter  1,  opinion  by  McCrary,  J., 
that  a  railroad  company  can  not  give  to  a  telegraph  company 
the  exclusive  right  to  establish  lines  along  its  right  of  way,  and 
see  valuable  note  by  Mr.  Wharton  to  this  case.  See  also  as 
to  telephone  companies  exhaustive  discussion  and  many  cita- 
tions in  briefs  and  opinion  in  D.  &  A.  T.  &  T.  Co.  v.  Dela- 
ware, 2  "  C.  C.  A."  1. 

Section  Nine. 

Partial  restraint  of  trade  not  checking  competition. 

There  are  many  instances  of  contracts  in  partial  restraint  of 
trade  being  upheld;  these  are,  however,  for  the  most  part  cases 
in  which  a  trader  has  an  established  business,  the  "  good  will " 
thereof  being  of  value  and  being  counted  upon  in  the  purchase; 
consequently  the  purchaser  places  the  seller  under  condition 
not  to  re-engage  in  business  during  such  a  period  and  within 
such  a  radius  as  may  impair  the  purchased  patronage; 
these  restrictions  are  uniformly  upheld;  *  and  there  is  no  rea- 
son why  this  should  not  be;  as  there  is  just  as  much  trade 
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offered  to  the  public  as  there  was  before,  there  being  merely  a 
substitution  of  owners.  Cases  of  this  sort,  therefore,  serve 
but  little  to  illustrate  the  topics  under  discussion  in  this  book. 

Section  Ten. 

Bolph  T.  Troy  Lanndry  Machinery  Co.,  28  Fed.  Rep.  653. 

Pooling  permissible,  sometimes,  though  checking  competition. 

This  case  was  as  follows,*  and  it  is  highly  instructive  as  de- 
claring, or  at  all  events  attempting  to  declare,  the  dividing 
line  between  illegal  monopolies  and  legitimate  combinatiofi. 

Facts  were  thus :  Plaintiff  at  Cincinnati  and  defendant  at 
Troy  were  competitors  in  manufacturing  and  selling  washing 
machines;  they  were  the  principal  but  not  the  only  manufact- 
urers in  this  country. 

"In  January,  1882,  in  order  to  obviate  the  consequences  of 
competition  with  each  other  and  to  secure  better  prices  and 
better  profits,"  they  agreed  for  five  years  to  divide  the  profits 
made  by  each,  upon  a  fixed  basis  of  manufacturer's  price  and 
selling  price.  Plaintiff  also  agreed  to  deliver,  and  defendant 
to  take,  a  certain  number  of  machines  each  year;  and  plaintiff 
had  the  option  to  manufacture  all  machines  to  be  sold  by  either 
party,  and  to  receive  such  price  from  defendant  as  might  be 

'  For  interesting  cases  and  valuable  '  This  case  seems  to  have  been  be- 
notes,  see  W.  U.  T.  Co.  v.  B.  &  S.  tween  an  individual  as  plaintiff  and 
W.  Ry.  Co.,  11  Fed.  Eep.  1,  and  note  a  corporation  as  defendant.  Therea- 
10-14;  Sharp  v.  Whiteside,  19  Fed.  soning  would,  however,  have  been  the 
Rep.  156  and  note  164r-178;  McCaull  same  had  both  parties  been  Individ- 
V.  Braham,  16  Fed.  Rep.  87,  and  uals  or  corporations,  as  the  decision 
note  42-49;  Bickford  v.  Davis,  11  deals  enturely  with  the  question 
Fed.  Rep.  549;  Norris  v.  Clarke  whether  the  acts  done  constitute  a 
(Minn.),  24  N.  W.  Rep.  128.  As  to  monopoly  or  not;  there  is  no  ques- 
contracts  not  to  practice  a  profession  tion  raised  here  as  to  whether  they 
or  trade  in  certain  place,  see  Smalley  were  within  the  corporate  power  of 
V.  Greene,  3  N.  W.  Rep.  78;  Halde-  the  party,  as  was  done  in  the  Ne- 
man V.  Simonton,  7  N.  W.  Rep.  498;  braska  Distilling  Co.  case  (State  v. 
Staflford  v.  Shortreed,  17  N.  W.Rep.  Distilling  Co.,  46  N.  W.  R.  155),  al- 
756;  and  not  to  sell  to  any  one  but  though  even  in  that  case  it  was  only 
plaintiff,  within  two  miles  for  five  because  the  acts  made  an  illegal  re- 
years,  Arnold  v.  Kreutzer,  25  N.  W.  straint  on  trade  that  they  were  held 
Rep.  189.  Not  to  re-engage  in  busi-  to  be  ultra  vires, 
neas  in  a  certain  city.  Grow  v.  Selig- 
man,  11  N.  W.  Rep.  404. 
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ascertained  by  bids  made  on  them  by  other  manufacturers. 
Defendant  violated  the  contract  at  the  end  of  the  first  year. 
Judgment  for  plaintiff  for  damages,  new  trial  granted  on  ac- 
count of  error  in  instructions  as  to  the  measure  of  damages, 
but  cause  of  action  otherwise  sustained. 

Opinion  by  Wallace,  J.,  who  assumes  that  the  parties 
contemplated  that  the  defendant  should  cease  manufacturing, 
and  that  the  only  purpose  was  to  obtain  higher  prices,  but  "  it 
is  not  obvious  how  such  a  contract  contravenes  any  principle 
of  public  policy.  Washing  machines,  although  articles  of  con- 
venience, are  not  articles  of  necessity.  The  scheme  of  the 
parties  did  not  contemplate  suppressing  the  manufacture  or 
sale  of  machines  by  others."  Those  who  thought  the  prices 
too  high  could  get  their  machines  made  elsewhere;  the  law  of 
supply  and  demand  would  counteract  the  tendency  to  exorbi- 
tant prices.  It  is  legitimate  for  a  trader  to  get  the  highest 
price  he  can. 

It  is  legitimate  for  rivals  to  agree  upon  a  scale  of  selling 
prices  and  a  division  of  profits;  it  is  not  obnoxious  to  good 
morals  or  the  rights  of  the  public  for  one  to  discontinue  busi- 
ness and  become  partner  of  the  other.  This  may  result  in 
higher  prices,  but  the  public  are  not  obliged  to  buy  of  them, 
and  have  no  right  to  complain  ^'  so  long  as  the  transaction  falls 
short  of  a  conspiracy  between  the  parties  to  control  prices  by 
creating  a  monopoly."  Authorities  are  hardly  needed  on  this 
proposition;  the  principle  is,  "  public  policy  requires  on  the  one 
hand  that  a  man  shall  not,  by  contract,  deprive  himself,  or  the 
state,  of  his  labor,  skill  or  talent;  and  on  the  other  hand,  that 
he  shall  be  able  to  preclude  himself  *  from  competing  with  par- 
ticular persons,  so  far  as  necessary  to  obtain  the  best  price  for 
the  business  or  knowledge  when  he  chooses  to  sell  it."  * 

*  Acta  such  as  are  reviewed  in  the  Ainsworth  v.  Bently,  14  Weekly  Rep. 
foregoing  opinion  would  seem  to  be  680;  Marsh  v.  RusseU,  66  N.  Y.  2^; 
now  embraced  in  and  prohibited  by  Perkins  v.  Lyman,  9  Mass.  522. 
the  several  statutes,  state  and  na-  Oleomargarine  companies'  combi- 
tional,  aimed  at  the  combination  by  nation^  with  effect  to  check  competi- 
persons  or  corporations  made  for  fix-  tion,  yet  not  amounting  to  a  monop- 
ingpriceSfOr  restricting  production.or  oly,  held  legal;  many  authorities  re- 
monopolizing  trade  or  parts  thereof,  viewed:  Ockkdale  v.  Oarst  (R  I.),  28 

*PoUock's   Prin.    Con.;    see   also  Atl.  R.  978;   also  a  watch  case  deal- 
Jones  V.  Lees,  1  Hurl.  &  N.  189;  era'  combination:  Dueber  v.  How- 
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Section  Eleven. 
Diamond  Match  Co.  t.  Boeber,  18  N.  E.  R ,  106  N.  Y.  478. 

Restriction  over  entire  United  States,  except  Nerada  and  Montana,  is 

on!  J  partial;  the  ^  Match  Tr ast "  sustained. 

Contract  made  by  ^  seller  with  the  purchaser  that  he  will 
not  for  ninety-nine  years  engage,  directly  or  indirectly,  in  the 
manufacture  or  sale  of  friction  matches  within  the  United 
States  or  Territories  or  District  of  Columbia,  except  Nevada 
and  Montana,  is  valid,  and  will  be  enforced  either  by  injunc- 
tion or  by  suit  for  damages.'    Peckham,  J.,  dissents. 

The  restraint  is  only  partial.  Steam  and  other  facilities 
have  annihilated  distances  so  that  the  entire  United  States 
stands  as  only  a  single  state;  and  if  a  restraint  covering  the 
entire  state  be  void,  yet  this  does  not  cover  it.  We  can  not 
say  that  the  reservation  of  Montana  and  Nevada  is  merely 
colorable.  The  rule  concerning  restraint  of  trade  is  itself 
"arbitrary,  and  we  are  not  disposed  to  put  such  a  construc- 
tion upon  this  contract  as  will  make.it  a  contract  in  gen- 
eral restraint  of  trade,  when  upon  its  face  it  is  only  partial."  ■ 

Section  Twelve. 

Good  T.  Tncker  ft  Carter  Cordage  Co.,      N.  Y.     ;  24  N.  E.  15. 

Patents  dilTer  ftom  ordinary  property. 

A  patentee  has  the  arbitrary  right  to  put  his  article  on  the 

ard,  66  Fed.  R.  687;  56  Fed.  R.  81;  Ketraint  of  trade,  abounding  in  cltar 
a  combination  of  insurance  com-  tions  of  authorities,  English  and 
panics:  Queens  t.  State  (Tex.),  24  S.  American.  The  report  of  tlie  case  in 
W.  R.  397.    See  also  67  Fed.  R  810.   18  N.  E.  R.  419,  cites  in  a  note  upon 

1  It  may  be  weU  enough  to  reach  the  point  of  a  reasonable  restriction, 
this  conclusion,  and  there  are  prob-  Mandeville  v.  Harmon  (N.  J.),  7  Atl. 
ably  strong  grounds  on  which  to  sus-  Rep.  37;  Dolph  v.  Troy  Laundry,  28 
tain  it;  but  it  seems  like  whipping  Fed.  553  and  note;  Shade  Roller  Co. 
his  Satanic  majesty  around  the  y.  Cushman  (Mass.),  9  N.  E.  R.  629; 
stump  to  call  such  a  colorable  di-  Smith's  Appeal  (Pa.),  6  Atl.  Rep.  251; 
vision  only  partial.  Finger  v.  Haba  (N.  J.),  8  AtL  Rep. 

*An  exhaustive  opinion  upon  the  654. 
origin  and  extent  of  rule  concerning 
6 
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market  or  not  to  do  so;  hence,  an  agreement  is  valid  giving 
its  exclusive  use  to  defendants,  although  it  may  result  in  the 
article  not  being  put  into  use  at  all. 


Section  Thirteen. 
Snndrj  instances. 

But  if  a  patented  article  is  put  into  a  public  use,  then  all 
who  apply  must  be  accommodated,  provided  such  use  be  a  com- 
mon use ;  as  for  instance,  the  carrying  of  freight  or  passengers, 
or  in  this  case  of  news  and  communications  by  means  of  tele- 
phones  and  wires.  D.  &  A.  T.  &  T.  Co.  v.  Delaware,  2  C. 
C.  A.  1. 

Upon  a  consolidation,  alleged  to  be  illegal,  of  four  rolling 
mills  associations,  only  about  one-tenth  of  the  stockholders 
dissenting,  the  court  refuses  injunction  and  receiver ;  the  con- 
solidation is  probably  for  the  best  interests  of  all;  no  fraud  nor 
danger  to  the  property  is  shown;  the  legal  questions  should 
not  be  gone  into  upon  mere  motions  and  affidavits.  Mills  v. 
Hurd,  29  Fed.  Rep.  410. 

Opinion  by  the  vice-chancellor  sustaining  a  contract  in  par- 
tial restraint  of  trade.  EUerman  v.  Chicago  Junction  R.  &  D. 
S.  T.  Co.  (Pork  Packers'  Contracts),  —  N.  J.,  —  23  Atlantic  287. 

A  lease  between  a  water  company  and  an  ice  company,  both 
having  essentially  the  same  directors,  is  held  valid ;  complain- 
ants, stockholders  in  the  former,  had  an  equal  opportunity 
with  the  others  to  take  stock  in  the  ice  company,  but  refused 
to  do  so ;  they  waited  till  the  enterprise  proved  profitable  and 
then  attempted  to  avoid  the  lease.  Appeal  of  Shaaber  (Pa.), 
17  Atlantic  209. 

Section  Fourteen. 

Thorsten  Nordenfelt  r.  The  Maxim  Nordenfelt  Guns  and  Ammnnl- 
tion  Company,  limited,  July  31,  1894  (House  of  Lords).  Appeal  cases 
535  to  574  (Part  V,  December  1).    The  Law  Reports. 

The  English   doctrine,   past  and   present,  conceminff  restraint  of 

trade. 

Agreement  unrestricted  as  to  space,  not  to  re-engage,  etc., 
for  twenty-five  years. 
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Lord  Herschell,  L.  C,  rendering  an  opinion  which  is  unan- 
imously concurred  in,  says,  inter  alia,  as  to  a  restriction 
unlimited  as  to  area  and  hence  claimed  to  be  void :  "  I  think 
it  was  long  regarded  as  established  as  part  of  the  common  law 
of  England,  that  such  a  general  covenant  could  not  be  sup- 
ported." 

"  In  early  times  all  agreements  in  restraint  of  trade,  whether 
general  or  restricted  to  a  particular  area,  would  probably  have 
been  held  bad;  but  a  distinction  came  to  be  taken  between 
covenants  in  general  restraint  of  trade  and  those  where  the 
restraint  was  only  partial.  The  distinction  was  recognized 
and  given  effect  to  by  Lord  Macclesiield  in  his  celebrated 
judgment  in  Mitchel  v.  Keynolds." ' 

The  Lord  Chancellor  then  makes  an  exhaustive  analysis  of 
the  former  decisions,  and  formulates  the  principle  that  the- 
changed  conditions  of  affairs,  especially  in  commerce,  require^ 
different  rulings;  restraint  extending  over  the  entire  kingdom 
might  now  be  no  more  efficient  than  formerly  was  one  limited, 
to  London. 

.  Any  covenant  which  is  reasonably  necessary  to  secure  to* 
the  purchaser  the  benefit  of  his  purchase  is  valid;  provided  the 
restraint  be  not  so  extensive  as  to  interfere  with  the  interests 
of  the  public.  "If  there  be  occupations  where  a  sale  of  the 
good  will  would  be  greatly  impeded,  if  not  prevented,  unless 
a  general  covenant  could  be  obtained  by  the  purchaser,  there 
are  no  grounds  of  public  policy  which  countervail  the  disad- 
vantage which  would  arise  if  the  good  will  were  in  such  cases, 
rendered  unsalable."  The  restraint  may  be  world  wide  in  its 
operation;  certainly  it  can  not  be  against  the  public  policy  of 
the  United  Kingdom  to  protect  a  purchaser  who  there  carries 
on  business  against  the  vendor's  establishing  a  rival  business  in 
a  foreign  country. 

And  so  his  lordship  concludes  that  our  altered  conditions, 
justify  the  courts  in  not  adhering  to  the  rules  laid  down  at  a. 
tifaie  when  a  restraint,  unlimited  in  area  was  not,  and  could 
not  be,  reasonable;  as  commercial  dealings  then  were  not,  and 
could  not  be,  as  now,  world-wide. 

Lord  Watson,  concurring :    "  A  series  of  decisions  based 

U  P.  Wmiams,  181;  1  Smith's  L.  C.  pt.  2,  page  508. 
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upon  grounds  of  public  policy,  however  eminent  the  judges 
may  be  by  whom  they  were  delivered,  can  not  possess  the  same 
binding  authority  as  decisions  which  deal  with  and  formulate 
principles  which  are  purely  legal." 

He  concludes  his  opinion  that  "  it  is  not  a  matter  of  practical 
importance  whether  the  admission  of  a  restraint,  unlimited  in 
space,  be  regarded  as  a  novel  exception  from  the  general  rule 
which  forbids  all  restraints,  or  as  an  extension  of  the  excep- 
tion upon  that  rule  which  has  admitted  limited  restraints." 
**  I  am  content  to  state  that,  in  my  opinion,  the  judgment 
which  your  lordships  are  about  to  pronounce,  goes  no  farther 
than  to  adapt  to  new  circumstances  an  old  and  sound  excep- 
tion to  the  general  rule." 

Lord  Ashbourne,  in  the  course  of  his  opinion,  remarks  :  **  I 
do  not  know  that  there  is  a  single  reported  case,  whose  facts 
are  clearly  known,  where  a  covenant  in  general  restraint  of 
trade,  clearly  reasonable  in  itself  and  only  afifording  a  fair 
protection  to  the  parties,  has  been  held  to  be  void." 

The  only  test  is  the  reasonableness  of  the  restriction  for  the 
protection  of  the  trade  or  business  of  the  covenantee;  this  is 
"  the  doctrine  to  which  the  modem  authorities  have  been 
gradually  approximating."  "  I  do  not  see  anything  to  lead  to 
the  conclusion  that  the  covenant  is  injurious  to  the  public  in- 
terests. I  entirely  agree  with  the  Lord  Chancellor  in  the  pro- 
priety and  prudence  of  not  saying  a  word  which  would  imply 
that  such  an  important  topic  was  ignored  or  lost  sight  of." 

Lord  Macnagbten  summarizes  his  review  of  the  situation 
thus :  "  Assuming  the  rule  to  be  that  general  restraints  are 
void,  as  being  contrary  to  public  policy,  and  not  on  any  other 
ground,  an  exception  must  surely  arise,  if  exceptions  are  admis- 
sible at  all,  as  soon  as  you  find  that  the  particular  case  under 
consideration  is  not  contrary  to  public  policy,  and  so  not  op- 
posed to  the  principle  on  which  the  rule  is  founded." 

He  narrates  that  in  the  time  of  Elizabeth,  all  restraints, 
whether  partial  or  general,  were  void;  but  as  this  was  soon 
found  to  impede  sales  (for  no  one  would  buy  a  business  unless 
he  could  be  protected  from  the  competition  and  rivalry  of  the 
vendor),  restraint,  to  a  limited  extent,  was  allowed.  General 
restraints  were  said  to  be  bad,  merely  because  no  one  imagined 
that  they  could  be  reasonable.    Thus,  in  Mitchel  v.  Reynolds, 
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restraint  throughout  the  kingdom  is  said  to  be  void  *' because 
of  no  benefit  to  either  party  and  only  oppressive,"  for,  as 
there  said,  "  what  does  it  signify  to  a  tradesman  in  London, 
what  another  does  at  Newcastle;  and  surely  it  would  be  un- 
reasonable to  fix  a  certain  law  on  one  side  without  any  benefit 
to  the  other." 

"  The  true  view  at  the  present  time,  I  think,  is  this :  The 
public  have  an  interest  in  every  person's  carrying  on  his  trade 
freely;  so  has  the  individual.  All  interference  with  individual 
liberty  of  action  in  trading  and  all  restraints  of  trade  of  them- 
selves, if  there  is  nothing  more,  are  contrary  to  public  policy, 
and  therefore  void.  That  is  the  general  rule."  He  then  gives 
the  exceptions;  restriction,  reasonable  "  in  reference  to  the  in- 
terests of  the  parties  concerned,  and  reasonable  in  reference  to 
the  interests  of  the  public,  so  framed  and  so  guarded  as  to  af- 
ford adequate  protection  to  the  party  in  whose  favor  it  is  im- 
posed, while  at  the  same  time  it  is  in  no  way  injurious  to  the 
public.  That,  I  think,  is  the  fair  result  of  all  the  authorities. 
But  it  is  not  to  be  supposed  that  that  result  was  reached  all  at 
once."  He  then  describes  its  evolutions,  through  the  various 
prior  decisions. 

Lord  Morris,  concurring,  thinks  that  "  the  weight  of  author- 
ity up  to  the  present  time  is  with  the  proposition  that  general 
restraints  of  trade  were  necessarily  void.  It  appears,  however, 
to  me  that  the  time  for  a  new  departure  has  arisen,  and  that  it 
should  be  now  authoritatively  decided  that  there  should  be  no 
ditference  in  the  legal  considerations  which  would  invalidate 
an  agreement  whether  in  general  or  partial  restraint  of  trad- 
ing. These  considerations,  I  consider,  are  whether  the  restraint 
is  reasonable  and  is  not  against  the  public  interest." 

The  manufacture  of  guns,  gunpowders,  etc.,  for  the  various 
governments  anywhere,  by  the  seller  of  the  business,  might 
prove  a  rivalry  to  the  purchasers;  tne  public  does  not  suffer  by 
reason  of  the  purchaser  taking  the  seller's  place  as  manu- 
facturer. 
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CHAPTER  IV. 

COMBINATIONS  BETWEEN  CORPORATIONS,  OTHER  THAN  RAIL- 
WAY, WHICH  HAVE  BEEN  REGARDED  UNFAVORABLY. 

Combinations  having  the  purpose  of  limiting  the  product 
and  artificially  maintaining  unnaturally  high  prices  of  articles 
of  utility,  will  not  be  sustained. 

Manufacturing  corporations  have  no  power  to  place  all  their 
property  and  business  into  the  hands  of  agents  for  "  trust "  pur- 
poses, giving  to  such  agents  the  entire  management,  not  only 
of  their  own  aflFairs,  but  also  aiding  them  in  obtaining  the  con- 
trol of  other  corporations  in  the  same  line  of  business. 

They  must  retain,  and  themselves  use,  the  gift  of  corporate 
life  received  from  the  state,  nor  disregard  the  conditions  upon 
which  it  was  given. 

The  aggregation  of  wealth,  caused  by  individuals  contribut- 
ing their  estates  to  a  corporation,  is  allowed;  but  the  further 
aggregation  of  corporate  estates  with  corporate  estates  is  not 
allowed. 

Corporation  formed  for  the  purpose  of  buying  up  the  plants 
of,  practically,  all  others  in  the  same  line,  is  such  an  illegal 
body  as  to  have  no  standing  in  a  court  of  equity;  the  evils 
aimed  at  by  the  statutes  against  pools  and  trusts  should  not 
be  sanctioned  in  a  court  of  equity,  though  attempted  to  be  ac- 
complished by  the  otherwise  legal  form  of  corporate  organi- 
zation. 

Corporations  have  only  such  powers  as  are  to  them  given; 
they  have  neither  the  express  nor  implied  power  to  enter  into 
partnership;  to  so  do  would  interfere  with  the  exclusive  man- 
agement of  the  corporation  by  its  own  officials,  impair  the 
authority  of  the  shareholders,  and  involve  the  company  in  new 
responsibilities  through  agents  over  whom  it  has  no  control. 

The  power  of  eminent  domain,  the  use  of  public  streets  and 
similar  privileges,  are  considerations  upon  which  corporations, 
like  gas  and  water  companies,  and  such  others,  owe  duties  to 
the  public,  and  hence,  they  can  not  enter  into  any  arrange- 
ments limiting  themselves  in  the  performance  thereof. 
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Section  One. 
Introduetorj. 

Illustrations  of  contracts  in  restraint  of  trade  may  be  found 
between  individuals  as  well  as  corporations ;  and  such  cases 
may  well  be  here  given  as  presenting  features,  which,  if  em- 
braced in  corporate  combinations,  would  render  the  same  void, 
in  whole  or  at  least  in  part.  It  is  certain  that  whatever 
of  this  nature  is  void  when  agreed  upon  between  individ- 
uals would  be  void  between  corporations,  for  as  to  the  latter 
there  would  exist  not  only  the  objection  that  the  restraint  is 
against  public  policy,  but  the  further  objection  that  the  con- 
tract was  beyond  the  powers  of  the  corporation;  though  it 
must  be  confessed  that  corporations  and  individuals  stand 
practically  upon  the  sam3  footing  in  this  respect;  namely,  if 
the  restraint  is  reasonable  and  proper,  individuals  may  enter 
into  it,  and  so  may  corporations,  if  it  be  an  incident  to  an 
otherwise  legal  sale  or  contract;  but  if  it  be  unreasonable,  then 
individuals  must  not  enter  into  it,  neither  must  corporations; 
the  former  because  such  act  is  contrary  to  the  public  welfare, 
and  the  latter  because  it  is  contrary  to  the  public  welfare, 
hence  unlawful,  and  therefore  beyond  the  powers  of  the  corpo- 
ration, which,  being  a  creature  of  statute,  has  only  such  powers 
as  the  statute  confers,  which  powers  must  of  course  be  only 
lawful  ones. 

Combinations  between  corporations  are  also  often  assailed 
upon  the  ground  that  the  parties  entering  into  them  thereby 
disable  themselves  from  performing  some  public  duty,  and 
hence  the  combination  is  void.  The  difference  in  number  of 
such  instances  is  of  cours3  greatly  on  the  side  of  corporations, 
but  it  may  be  suggested  that  there  is  no  difference  in  kind  or 
principle  between  such  combination  of  corporations  and  the 
same  thing  done  by  individuals.  The  latter  class,  though  com- 
paratively much  rarer,  may  happen,  and  would  stand  on  the 
same  footing  as  the  former,  as  a  matter  of  principle.  Thus,  if 
gas  companies  combine,  one  to  take  exclusively  one  part  of  the 
city,  and  the  other  the  rest  of  the  city,  the  agreement  is  not 
enforceable; '  for  the  reason,  among  others,  that  they  are  with- 

1  Chicago  Gas  light  &  Coke  Co.  v.  People's   Gas  Light  &  Coke  Co.,  13 
K.E.  B.  169. 
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drawing  themselves  from  the  public  duty  of  supplyino^  gas  to 
all  who  may  apply;  the  same  rule  applies  to  railroad  com- 
panies. 

Now,  would  it  not  also  apply  to  individuals,  who,  however, 
from  the  nature  of  their  calling  are  performing  a  public  duty, 
for  instance,  hack  drivers  ?  Could  a  hack  driver,  who  holds 
himself  out  as  a  public  carrier  and  thus  invites  people  to 
seek  him,  intending  to  engage  him  and  relying  upon  being 
able  so  to  do — could  he  refuse  to  carry  them  because  he  had 
bound  himself  by  contracjt  to  carry  only  such  as  another  car- 
rier should  designate,  or  would  a  court  compel  him  to  observe 
such  a  contract  i 

A  case  of  unlawful  combination  in  the  lumber  business,  par- 
ticipated in  by  a  corporation  and  individuals,  is  as  follows: 

Section  Two. 

Santii  Clara  Tallcj  H.  A  L.  Co.  y.  Hajes,  18  Pacific  891;  76  Cal.  887. 

Lamber  monopoly  invalid. 

Plaintifif,  a  corporation,  agreed  with  the  defendants,  individ- 
uals, that  they  should  deliver  to  it  during  1881,  2,000,000  feet 
of  lumber  at  $11  per  1,000  feet.  Defendants  were  not  to  sell 
to  any  x)ne  else  during  said  period,  within  four  designated 
counties,  and  were  to  pay  plaintiff  $20  per  thousand  for 
any  lumber  sold  to  others.  It  is  found  that  plaintiff  owned 
three  saw-mills,  and  that  other  persons  owned  other  mills  in 
that  vicinity;  that  plaintiff  leased  some  of  the  mills  in  order 
to  limit  the  product  and  raise  the  prices;  those  mills  which  it 
could  not  lease,  it  controlled  under  contracts,  the  same  as  that 
with  defendant.  Contracts  in  general  restraint  of  trade  were 
void  at  common  law;  such  are  contracts  between  individuals 
to  prevent  competition  and  keep  up  the  price  of  articles  of 
utility.'  Of  a  combination  to  limit  the  shipment  and  sale  of 
coal  to  one  party,  thereby  to  maintain  an  unnaturally  high  price 
and  prevent  competition,  the  court  says : "    That  such  a  con- 

»Pom.  Const,  g  283;  Jones  v.  Caa-  »Amot  v.  Coal  Co.,  68  N.  Y.  559; 

weU,  8  Johns.  Cas.    29;    Doolin  v.  citing  Coal  Co.  v.  Coal  Co.,  68  Pa. 

Ward,  6  Johns.  194;  Wilbur  v.  How,  St.  182;  People  v.  Fisher,  14  Wend. 

8  Johns.  346;  Amot  v.  Coal  Co.,  68  9;  Sleeper  v.  Van  Middlesworth,  4 

N.  Y.  559.  Denio  484;  Bank  v.  King,  44  N.  Y.  87. 
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tract  is  inimical  to  the  public  and  hence  contrary  to  public 
policy  and  illegal  is  too  well  settled  to  be  a  question.  The 
producer  may  use  all  legitimate  efforts  to  obtain  the  best  price 
for  the  article  in  which  he  deals;  but  when  he  endeavors  to 
artificially  enhance  prices  by  suppressing  or  keeping  out  of  the 
market  the  product  of  others,  and  to  accomplish  that  purpose 
by  means  of  contracts  with  others  binding  them  to  withhold 
their  supply,  such  restraints  are  even  more  mischievous  than 
combinations  not  to  sell  under  an  agreed  price.  Combinations 
of  that  character  have  been  held  to  be  against  public  policy  and 
illegal.' 

PlaintiflPs  contract  attempts  to  suppress  the  supply  and  en- 
hance prices;  it  now  seeks  damages  for  its  violation;  it  parted 
with  nothing  when  entering  into  the  contract;  when  trying  to 
bind  defendant  not  to  sell  to  others,  it  transcended  a  rule 
based  on  the  experience  of  ages  and  found  necessary  for  the 
protection  of  individuals  and  of  legitimate  trade.  Courts  have 
nothing  to  do  with  the  results  naturally  flowing  from  the  laws 
of  supply  and  demand,  but  will  not  aid  in  enforcing  agree- 
ments which  take  trade  out  of  the  realm  of  competition  and 
thereby  enhance  or  depress  prices  of  commodities. 

Nor  is  this  agreement  severable,  and  good  in  part,"  while 
bad  in  part.  If  the  whole  vice  were  in  the  promise  not  to  sell, 
that  part  might  be  set  aside  as  bad;  but  the  illegality  is  in 
the  consideration  and  goes  to  the  whole  contract;  *  its  very 
essence  and  illegal  object  and  purpose  was  to  form  a  combina- 
tion to  limit  the  product  and  enhance  the  prices  and  to  give 
the  plaintiff  a  control  over  the  whole  product. 

» Salt  Co.  ▼.  Guitrie,  85  Ohio  St.  United  States  v.  Nelson,  52  Federal 

672;    Craft  ▼.  McConoughy,  79  lU.  646,  in  which  Nelson,  D.  J.,  holds  an 

849;  Coal  Co.  v.  Coal  Co.,  68  Pa.  St.  indictment  under  act  of  July  2,  1890 

182.  (26  St.  at  Large,  p .  209),  insufficient 

*  As  in  Granger  v.  Mining  Co.,  59  in  alleging  an  agreement  among  lum- 
CaL  678;  Treadwell  v.  Davis,  84  Cal.  ber  dealers,  because,  first,  it  fails  to 
601;  Jackson  v.  Shawl,  29  Cal.  267.  contain  a  description  of  the  offense 

*  Valentine  V.  Stewart,  15  Cal.  404;  and  a  statement  of  the  facts  consti- 
Proet  V.  More.  40  Cal.  848;  More  v.  tuting  it,  and  second,  it  does  not 
Bounet,  40  Cal.  251;  Forbes  v.  Mc-  show  that  the  agreement  involves  an 
Donald,  54  CaL  98;  Amot  v.  Coal  absorption  of  the  entire  traffic  and 
Co.,  68  N.  Y.  559.  that  it  is  entered  into  for  the  purpose 

The  distinction  between  a  legal  of  monopolizing  trade  in  that  com- 
and  illegal  combination  is  given  in  modity  with  the  object  of  extortion. 
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Section  Three. 
American  Preseryes  Trust  y.  Tajlor  Mfgr*  Co.,  40  Fed.  152. 

''Preserye  Trust'*:  Bill  in  the  Federal  Conrt,  Missonri,  to  enforce  per- 
formance of  a  contract  in  restraint  of  trade;  opinion  by  Thayer,  J. 

A  corporation  organized  for  manufacturing  preserves.  Las  no 
power  to  become  a  member  of  a  trust,  or  to  place  its  property 
in  the  hands  of  the  trustees  thereof  with  very  extensive  pow- 
ers, for  instance,  such  as  purchasing  other  plants  or  the  stock 
thereof;  organizing  other  corporations  and  controlling  them, 
by  owning  their  stock  in  whole  or  in  part.  A  corporation 
will  not  be  bound  by  any  such  agreement,  nor  by  its  promise 
not  to  re-engage  in  the  business  for  twenty-five  years;  specific 
performance  will  not  be  enforced  in  equity,  even  though  the 
defendant  received  a  valuable  consideration  and  retains  the 
same.  The  court  finds  that  that  was  not  the  sole  considera- 
tion. 

The  defendant  was  admitted  into  the  trust  and  to  the  bene- 
fits thereof,  in  part,  upon  the  consideration  of  its  promise  to 
discontinue  the  manufacture  and  sale  of  preserves.  The  Amer- 
ican Preserver's  Trust  was  an  organization  formed  originally  by 
the  stockholders  of  seven  foreign  corporations,  located  in  differ- 
ent parts  of  the  United  States,  all  of  which  were  engaged  in 
the  fruit  preserving  business.  By  its  plan  of  operation  all  the 
constituent  companies  placed  their  plants  and  properties  in 
the  hands  of  nine  trustees  with  full  power  to  operate  and  man- 
age the  same,  to  issue  trust  certificates,  based  on  the  earning 
capacity  of  the  plants,  to  the  stockholders  in  lieu  of  their  stock, 
to  purchase  or  lease  other  plants,  to  organize  other  corpora- 
tions to  carry  on  the  fruit  preserving  business,  to  sell  any  of 
the  property  in  their  possession,  to  declare  dividends  based  on 
the  trust  certificates.  "  It  is  a  proposition  which  admits  of  little 
doubt  that  the  Taylor  Manufacturing  Company  exceeded  its 
powers  in  signing  and  becoming  a  party  to  the  trust  agree- 
ment. By  so  doing  it,  in  eflFect,  united  with  the  other  corpora- 
tions and  individuals  who  signed  the  agreement,  in  creating  a 
partnership  or  joint  stock  concern,  and  in  furtherance  of  that 
enterprise  it  undertook  to  appoint  agents  to  manage  the  con- 
cern in  its  behalf,  and  to  vest  such  agents  with  authority  to 
buy  and  lease  property  in  all  parts  of  the  United  States,  to 
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obtain  and  exercise  control  over  other  corporations  by  acquir- 
ing their  stock,  and  with  power  likewise  to  issue  negotiable 
securities  without  limit,  and  to  declare  dividends  thereon.  In 
aU  of  these  respects  I  must  conclude  that  the  defendant  cor- 
poi"ation,  by  executing  the  trust  agreement,  undertook  to  exer- 
cise powers  to  which  it  could  lay  no  reasonable  claim  by  virtue 
of  the  law  (Missouri)  under  which  it  is  organized,  and  from 
which  all  of  its  powers  are  derived."  It  is  immaterial,  even 
if  true,  that  the  trust  was  formed  for  the  purpose  of  securing 
an  economical,  proper  and  satisfactory  conduct  of  the  fruit 
preserving  business  and  an  intelligent  co-opei-ation  therein, 
and  that  its  effect  has  been  to  create  a  better  market  for  the 
sale  of  green  fruits,  more  economical  methods  of  manufacture, 
to  produce  a  better  class  of  goods  free  from  deleterious  sub- 
stances, etc.  "  The  question  now  before  the  court  is  whether 
a  business  corporation,  organized  under  the  laws  of  this  state, 
has  the  right  to  become  a  member  of  such  an  association,  or 
to  appoint  agents  with  such  extensive  powers,  and  that  inquiry 
must  be  answered  in  the  negative."  * 

The  same  case  is  found  on  a  preliminary  hearing  in  43 
Federal  711;  injunction  was  there  refused  because  it  was  not 
shown  that  the  defendant  had  entered  into  the  agreement  in 
question,  the  contracts  of  the  stockholders  not  being  oblig- 
atory on  the  corporation." 

The  opinion  in  the  46  Federal  is  rendered  in  sustaining  a 
demurrer  to  the  bill;  the  bill  showing  by  sufficient  averments 
that  the  defendant  had  entered  into  the  agreement,  and  had 
thereby  agreed,  among  other  things,  to  abstain  for  twenty-five 
years  from  manufacturing  preserves,  and  had  violated  said 
conditioiu 

Section  Four. 

The  aothor's  eomments  on  the  last  ease. 

The  opinion  in  the  last  case  certainly  goes  further  than  any 
announced  in  the  citations  on  which  it  relies.     Inherently  there 

>  Citing  People  v.  Refining  Co.,  121       'Citing  Pullman's  Palace  Car  Co. 

N.  Y.  582;  24  N.  E.  R.  834;  Mallory  v.  Missouri  Pacific  Ry.  Co.,  155  U.  S. 

V.  on  Works,  86Tenn.  698,  85  S.  W.  687;  6  S.  C.  R  194;  Moore,  etc.,  v. 

R.  896;  State  v.  Distilling  Co.  (Neb.),  Towers,  87  Ala.  206;  6  So.  Rep.  41;  18 

46  N.  W.  R.  155;   Mills  v.  Upton,  10  Am.  St  R.  23  and  citations;  Davis, 

Gray  596.  etc.,  Co.,  20  Fed.  Rep.  700. 
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seems  to  be  no  reason  why  a  corporation  (not  charged  with 
any  duty  to  the  public)  may  not,  the  same  as  an  indi- 
vidual, turn  all  of  its  property  over  to  an  agent,  or  bum 
it  up  or  throw  it  into  the  lake,  if  it  see  fit  to  do  so,  so 
long  as  none  of  its  creditors  or  stockholders  complain.  The 
citations  are  based  upon  an  allegation  and  showing  that  an 
offensive  monopoly  had  been  created;  one  which  at  common 
law  would  have  been  obnoxious  if  entered  into  between  in- 
dividuals; but  the  principal  case  fails  to  disclose  anything  of 
the  sort;  there  is  no  allegation  that  the  trust  had  absorbed  all, 
or  nearly  all,  of  the  plants  in  the  country,  or  even  a  large  pro- 
portion thereof,  or  had  the  means  and  design  so  to  do.  Possibly 
the  twenty^-five-year  restriction  was  an  unreasonable  one,  and 
hence,  equity's  aid  to  enforce  it  was  properly  withheld,  just  as 
it  would  have  been  had  the  question  arisen  between  individu- 
als; it  would  be  presumptuous  to  criticise  the  decision  of  the 
cause;  but  it  is  certainly  permissible  to  look  into  the  reason 
assigned,  which  is  simply  and  solely  that  the  defendant  had  no 
power  to  enter  into  an  agreement  placing  its  affairs  into  the 
hands  of  agents;  and  though  this  may  be  true,  yet  the  ques- 
tion arises  whether  any  one  but  a  stockholder  or  creditor  can 
make  that  objection. 

There  is  nothing  contrary  to  the  public  good  in  a  corpora- 
tion doing  so,  excepting  when  it  creates  a  monopoly  or  when 
the  corporation  is  of  a  quasi  public  nature.  Then  it  owes 
duties  to  the  public,  and  by  accepting  its  charter  and  other 
great  privileges  it  pledges  itself  to  perform  those  duties,  and 
can  not  thereafter  neglect  the  same,  nor  abdicate  its  functions 
without  the  consent  of  the  legislative  power  which  created  it. 

Thus  in  Central  Transportation  Co.  v.  Pullman  Palace  Car 
Co.,  139  U.  S.  2i,  11  S.  C.  K.  478,  this  distinction  is  clearly 
recognized. 

In  that  case  the  Central  Transportation  Co.  leased  its  road 
and  cars  for  ninety-nine  years  to  the  Pullman  Palace  Car  Co., 
and  agreed  during  that  period  not  to  make  or  run  any  cars. 
The  latter  company  agreed  to  pay  certain  rents;  and  it  seems 
that  the  existence  of  the  former  company  was  to  be  continued 
for  the  sole  purpose  of  receiving  such  rents  and  paying  them 
out  as  dividends  to  its  stockholders.  The  court  held  this  agree- 
ment void,  not  only  because  it  is  in  restraint  of  trade,  but  also 
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and  chiefly  becanse  it  is  an  abandonment  by  the  plaintiff  of  its 
duties  to  the  public.  The  court  describes  the  qualities  and 
purposes  of  the  plaintiff  corporation  and  says :  "  The  plaintiff 
therefore  was  not  an  ordinary  manufacturing  corporation,  such 
as  might,  like  a  partnership  or  an  individual  engaged  in  manu- 
factures, sell  or  lease  all  its  property  to  another  corporation,"  * 
but  being  chartered  for  transporting  passengers  it  had  a  pub- 
lic employment  which  it  can  not  abandon  without  legislative 
consent. 

Section  Five. 

People  T.  North  Biver  Sugar  Beflningr  Co.,d4  N.  E.  R.  884;  121  N.  Y.  583 

« 
**  The  Sugar  Trust  **:  Corporations  must  not  aggregate  their  capitals. 

unless  by  statu torj  consolidation. 

The  case  of  The  People  v.  North  Eiver  Sugar  Refining  Co., 
can  be  analyzed  as  follows :  The  defendant  and  nineteen  other 
corporations  organized  a  trust,  consisting  of  eleven  directors 
called  a  "  board,"  to  whom  all  the  stock  of  the  twenty  corpo- 
rations was  transferred,  and  the  board  in  turn  issued  and  de- 
livered its  own  certificates  for  corresponding  amounts  to  the 
stockholders  of  each  of  said  corporations  respectively.  This 
board  was  vested  with  full  power  to  act  over  and  control  each 
of  the  corporations,  operating  them  or  shutting  them  down 
as  it  saw  fit.  All  the  earnings  received  from  them  all,  were 
divided  among  them  all  proportionately. 

The  agreement  by  which  this  board  was  created  was  al- 
leged to  be  illegal,  not  as  violating  any  particular  statute,  but 
as  contrary  to  the  public  good;  and  proceedings  in  qiM  war- 
ranto were  brought  in  behalf  of  the  people  by  the  attorney- 
general  to  dissolve  the  defendant  corporation  for  having  en- 
tered into  this  combination  and  trust. 

The  opinion  is  that  it  is  not  every  wrong  done  by  a  corpo- 
ration which  gives  the  ground  for  dissolution.  The  transgres- 
sion must  not  be  merely  formal  or  incidental,  but  material 
and  serious,  and  such  as  to  harm  or  menace  the  public  welfare, 
for  the  state  does  not  concern  itself  with  the  quarrels  of  pri- 

'ArdescoOil  Co.  ▼.  North  Amer-  well  v.  Manufacturing  Co.,  7  Gray 
lean  Oil  Co.,  66  Pa.  SU  875;  Tread-   803. 
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vate  litigants.  The  Code  allows  a  proceeding  for  forfeiture 
of  charter  "  when  the  corporation  has  violated  any  provision 
of  law,  whereby  it  has  forfeited  its  charter,  or  become  liable 
to  be  dissolved  by  the  abuse  of  its  powers."  Ground  for  for- 
feiture is  described  by  the  court  as  "  some  misdemeanor  in  the 
trust  injurious  to  the  public."  The  court  then  finds  that  in 
turning  over  all  the  property  it  was  not  a  sale  as  contended, 
but  a  trust,  and  that  the  corporation  had  exceeded  its  powers; 
althouofh  the  combination  aorreement  was  not  shown  to  have 
been  formally  adopted  at  a  meeting  of  its  board  of  directors, 
it  is  still  a  corporate  act,  as  all  stockholders  and  directors 
agreed  to  it  and  allowed  the  corporate  property  to  be  taken. 

The  court  then  considers  the  question  whether  an  act  thus 
in  excess  of  power' threatens  or  harms  the  public  welfare.  The 
effect  of  the  defendant's  action  clearly  was  to  divest  itself  of 
the  essential  and  vital  elements  of  its  franchise  by  placing  them 
in  trust;  to  accept  from  the  state  the  gift  of  corporate  life 
only  to  disregard  the  condition  upon  which  it  was  given;  to 
receive  the  powers  and  privileges  merely  to  put  them  in  power, 
and  to  give  away  to  an  irresponsible  board  its  entire  inde- 
pendence and  self-control,  retaining  only  the  shell  of  a  corpo- 
ration, the  stockholders  deprived  of  their  voting  power  and 
thus  of  the  control  which  the  charter  gave  them  and  the 
state  required  them  to  exercise.  It  has  directors  nominally 
in  ofBce,  but  qualified  by  shares  which  they  do  not  own,  and 
owing  their  olficial  life  to  the  board,  which  can  end  their  power 
at  any  moment  of  disobedience.  It  can  make  no  dividends, 
whatever  may  be  its  net  earnings,  and  must  incumber  its  prop- 
erty at  the  command  of  its  master  and  for  purposes  wholly 
foreign  to  its  own  interests  and  duties. 

At  the  command  of  that  master  it  has  ceased  to  refine  suffar, 
and  without  any  doubt,  for  the  purpose  of  so  far  lessening  the 
market  supply  as  to  prevent  what  is  termed  "  overproduction." 

"  In  all  these  respects  it  has  wasted  and  perverted  the  priv- 
ileges conferred  by  the  charter,  abused  its  powers  and  proved 
unfaithful  to  its  duties.  But  graver  still  is  the  illegal  action 
substituted  for  the  conduct  which  the  state  had  a  right  to 
expect." 

Wealth  is  allowed  to  be  aggregated,  but  mindful  of  its  dan- 
gers the  state  reserves  supervision  and  control  where  such 
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aggregation  depends  upon  its  permission  and  grows  out  of  its 
corporate  grants.  It  is  a  violation  of  law  for  corporations  to 
enter  into  partnership.*  It  is  inconsistent  for  those  who  act 
for  the  corporation  to  owe  a  double  allegiance  to  two  diflFerent 
principals,  namely,  to  the  partnership  and  to  the  corporation; 
"  the  vital  characteristics  of  the  corporation  are  of  necessity 
drowned  in  the  partnership.'* 

It  is  admitted  that  the  refineries  have  entered  into  a  part- 
nership; there  is  a  community  of  interest  in  the  fund  created 
by  the  corporate  earning^s  before  division;  each  member  of  the 
trust  shared  in  the  profits  and  loss  of  all. 

It  is  said  the  trust  amounts  onlv  to  a  consolidation,  which 
is  permitted  by  statute.'  But  the  refineries  did  not  avail  them- 
selves of  the  statute^  and  thus  come  under  the  subjection  to  the 
prudential  restraints  with  which  the  state  accompanied  its 
permission:  if  it  had,  there  would  be  but  one  corporation, 
owing  allegiance  to  and  subject  to  the  state,  with  a  capital  at 
a  fair  basis,  instead  of,  as  now,  numerous  corporations  menac- 
ing to  other  corporations  and  occupying  the  ground  which 
would  otherwise  have  been  left  free,  forming  a  colossal  part- 
nership, unincorporated,  owing  no  allegiance,  with  a  double 
capital  and  capable  of  elastic  and  irresponsible  increase,  dom- 
inating the  range  of  an  entire  industry. 

It  matters  not  that  similar  results  might  be  accomplished  by 
an  individual  buying  up  all  the  refineries;  the  state  may  re- 
spect the  business  freedom  of  a  citizen,  and  yet  not  add  the 
possibility  of  further  extension  of  those  consequences  by  creat- 
ing artificial  persons  to  aid  in  creating  such  aggregations.  In- 
dividuals are  few  who  can  accomplish  this;  but  if  corporations 
can  combine  and  mass  their  fortunes  in  a  solid  trust  or  part- 
nership, a  tempting  and  easy  road  is  opened  to  enormous 
combinations  vastly  exceeding  in  number  and  in  strength,  and 
in  their  power  over  industry,  any  possibilities  of  individual 
ownership;  and  the  state,  by  allowing  such  unrestrained  com- 
binations, would  itself  voluntarily  cause  an  aggregation  of 
capital,  which  it  simply  endures  in  the  individual,  as  the  prod- 
uct of  the  free  agency. 

*  Citing  New  York  &  S.  Canal  Co.  tenton  Mills  v.  Upton,  10  Gray  696. 
▼.  Fulton  Bank,  7  Wend.  412;  Clear-  » Laws  1867,  C.  960;  Laws  1884,  C. 
water  v.  Meredith,  1  WaU.  29;  Whit-   867. 
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It  has  been  established  that  the  defendant  has  violated  its 
charter  and  failed  in  the  performance  of  its  corporate  duties 
in  so  material  and  important  respects,  as  to  justify  a  judgment 
of  dissolution.  In  this  state  there  can  be  no  partnerships  of 
separate  and  independent  corporations,  whether  directly  or  in- 
directly, through  the  medium  of  a  trust;  no  substantial  con- 
solidations which  avoid  and  disregard  the  statutory  per- 
missions and  restraints;  manufacturing  corporations  must  be 
and  remain  several,  as  they  are  created,  or  become  one^  under 
the  statute.  * 


Section  Six. 
Amerlean  Biscuit  &  M.  Co.  t.  Klotz,  44  Federal  721. 

"The  Biscuit  Trust":  Monopoly  can  not  operate  under  the  guise  of 

corporate  organization. 

A  manufacturing  corporation  which  is  formed  for  the  pur- 
pose of  buying  up  the  plants  of,  practically,  all  the  other  manu- 
facturers in  the  same  line  (in  this  case  biscuits)  with  intent 
and  effect  of  pooling  them  so  as  to  practically,  even  if  not 
wholly,  prevent  competition,  enhance  prices  and  produce  a 
monopoly  in  a  necessary  article  of  food,  is  such  an  illegal  body 
as  to  have  no  standing  in  a  court  of  equity. 

The  case  shows  that  an  insignificant  number  of  complain- 

*  Upon  the  dissolution  of  an  illegal  preserves  the  property  and  facilitates 

combination,  the  New  York  "  Sugar  a  speedy  settlement,  reorganization 

Trust,"  the  court  appointed  rweiv-  or   distribution.    Cameron  v.  Have- 

ers  to  manage  the  property  until  the  meyer,  12  N.  Y.  Supplement,   126. 

constituent  corporations,  which  had  During  the  **  Sugar  Trust "  litigation, 

composed  the  trust,  could  arrange  a  an  injunction  issued  to  prevent  the 

plan  of  reorganization  and  of  sale  of  property    being  removed  from  the 

the  properties,  or  some  way  of  dis-  State    until    the   case    be   decided, 

tribution  among  the  certificate  hold-  Gray  v.  De  Castro  &  Downer  Sugar 

ers.    This  plan  is  deemed  best  for  aU  Refining  Company,  10  N.  Y.  S.  682. 
concerned;  best  for  the  public,  be-       The   next   attack   on   a    '*  Sugar 

cause  it  frees  the  corporations  from  Trust  "  is  in  United  States  v.  £.  C. 

their  illegal  relation  with  the  trust.  Knight  Co.,  15  S.  O.  R  249,  a  most 

and  permits  them  to  resume  their  exhaustive  review  of  the  authorities, 

former  powers  and  purposes,   thus  and  holding  that  the  trust  formed  in 

avoiding  forfeiture  of  their  charter  Philadelphia  is  not  contrary  to  the 

and  interruption  of   business;    and  Sherman  Act  of  1890.    (Harlan,  J., 

best  for  the  certificate  holders,  as  it  dissenting.) 
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ant's  stock  was  uncoD<litionally  subscribed  for,  appar^tly 
enough  to  qualify  directors;  but  the  great  mass  was  taken  and 
held  by  irresponsible  parties  to  be  used  in  parceling  out  as 
full  paid  stock  to  such  leading  and  successful  bakefies  through- 
out the  country  as  could  be  induced  to  come  in  on  an  agreed 
value  of  the  property  and  a  large  estimate  of  good  will. 
Thirty -five  of  the  leading  bakeries  in  twelve  states  of  the 
West  and  South  have  been  brought  in,  and  more  are  sought. 

The  act  of  Congress  of  July  2,  1890,  prohibits  "  every  con- 
tract, combination,  in  the  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce  among  the  several 
states,"  and  punishes  "  every  person  who  shall  monopolize,  or 
attempt  to  monopolize,  or  combine  or  conspire  with  any  other 
person  or  persons  to  monopolize,  any  part  of  the  common 
trade  or  commerce  among  the  several  states."  The  act  of 
Louisiana,  approved  July  5, 1890,  makes  illegal  every  contract, 
combination  in  the  form  of  trust,  or  conspiracy  in  restraint  of 
trade  or  commerce,  or  to  fix  or  limit  the  amount  or  quantity 
of  any  article,  commodity,  or  merchandise  to  be  manufactured, 
rained,  produced,  or  sold  in  the  state,  and  punishes  every  per- 
son who  shall  monopolize  or  attempt  to  monopolize,  or  com- 
bine or  conspire  with  any  other  person  or  persons  to  monop- 
olize, any  part  of  the  trade  or  commerce  within  the  limits  of 
the  state. 

Monopoly  as  here  meant  does  not  include  such  things  as 
exist  under  legislative  grant;  it  means  to  aggregate  or  con 
centrate  in  the  hands  of  a  few,  practically,  and,  as  a  matter  of 
fact,  and  according  to  the  known  results  of  human  action,  to 
the  exclusion  of  others;  to  accomplish  this  end  by  what,  in 
popular  language,  is  expressed  in  the  word  "  pooling,"  which 
may  be  defined  to  be  an  aggregation  of  property  or  capital 
belonging  to  dififerent  persons,  with  a  view  to  common  liabili- 
ties and  profits. 

The  facts  were  as  follows :  The  American  Biscuit  &  Manu- 
facturing Company  was  organized  as  a  corporation  and  issued 
only  a  nominal  amount  of  its  shares  to  sundry  persons  to  ena- 
ble them  to  qualify  as  directors.  Then,  and  such  was  its  plan, 
whenever  it  could  buy  a  plant  it  would  do  so  and  make  pay- 
ment by  issuing  its  own  stock  for  the  price  agreed  on.  In  this 
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way  it  had  bought  some  thirty-five  leading  bakeries  in  twelve 
different  states.  It  thus  bought  defendant's  bakery  and  took 
from  them  a  lease  of  the  premises,  but  left  one  of  the  defend- 
ants in  possession,  as  agent,  to  run  the  business.  Defendant  ran 
it  awhile  and  then  dispossessed  plaintiff,  and  declaring  sale 
and  lease  and  the  whole  scheme  illegal,  resumed  possession  for 
himself. 

All  this  was  done  without  resort  to  legal  pixxjeedings. 
Plaintiff  then  brought  a  bill  asking  that  defendant  should  ac- 
count, as  agent,  also  asking  for  injunction  and  receiver.  The 
matter  came  up  on  motion  for  appointment  of  a  receiver.  The 
opinion  is  to  the  effect  that  defendant  can  gain  nothing  by  his 
ouster,  because  he  must  stand  by  such  equities  as  he  had  before 
the  ouster. 

The  position  is  just  the  same  as  if  he  were  bringing  a  suit 
asking  for  a  cancellation  of  the  sale  and  lease,  and  that  he  be 
reinstated  in  the  property.  It  is  then  considered  that,  if  on 
such  a  bill,  he  were  to  ask  for  a  receiver,  the  rule  would  apply 
that  on  a  bill  to  impeach  a  deed  for  fraud,  the  court  will  not 
interpose  so  strongly,  before  the  hearing,  as  to  take  away  the 
possession  from  persons  holding  it  under  such  deod  not  yet  set 
aside  by  decree,  unless  the  proof  of  fraud  is  so  strong  as  to  lead 
the  court  to  the  clear  conviction  that  it  will,  on  the  final  hear- 
ing, be  established.  Such  proof  is  not  sufficiently  made  here, 
as  to  the  allegations  of  false  and  fraudulent  i-epresentations  con- 
oerning  the  stock  which  defendant  asserts  were  made  by 
plaintiff's  agent.  Hence,  the  court  is  about  to  deny  defend- 
ant's right  of  possession,  and  is  about  to  appoint  a  receiver, 
but  observes  that  the  exhibits  indicate  that  plaintiff's  business 
is  not  legal;  a  point  which,  it  says,  has  been  raised  in  the 
state  court,  but  apparently  abandoned  when  the  case  was  re- 
moved here.  The  plaintiff's  business  is  considered  not  legiti- 
mate. Nominally,  its  purpose  and  charter  is  the  manufac- 
ture of  biscuits  and  confectionery,  but  its  real  scope  and 
purpose  seems  to  be  to  combine  the  leading  bakeries  into  a 
pool  or  trust,  as  above  stated. 

The  evil  aimed  at  by  the  above  statutes  is  the  hindrance  and 
oppression  in  trade  and  oommeroe  wrought  by  its  absorption 
in  the  hands  of  the  few,  so  that  the  prices  would  be  in  danger  of 
being  arbitrarily  and  exorbitantly  fixed^  because  all  competition 
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would  be  swallowed  up,  so  that  the  man  of  small  means  would 
find  himself  excluded  from  the  restrained  or  monopolized  trade 
or  commerce,  as  absolutely  as  if  kept  out  by  law  or  force. 

Such  is  the  complainant's  business,  and  hence  violative  of 
these  statutes.  But  even  if  lawful,  a  court  of  equity,  having 
discretion*  in  such  matter,  would  not  aid  it  with  the  appoint- 
ment of  a  receiver;  the  attempt  to  accumulate  in  the  hands  of 
a  single  organization  the  business  of  supplying  bread  itself  to 
so  large  a  portion  of  the  poor,  as  well  as  the  rich  people  of 
the  United  States,  should  not  be  favored  by  a  court  of  equity; 
there  is  too  much  danger  of  excluding  a  healthy  competition, 
of  excluding  the  public  from  participating  in  a  most  useful 
business,  and  too  much  danger  of  multitudes  of  citizens  being 
temporarily,  at  least,  compelled  to  pay  an  arbitrary  and  high 
price  for  daily  food. 

Complainant's  rights  can  be  protected  on  final  hearing;  its 
stock  is  offered  back  and  can  be  held  as  security  for  damages; 
to  appoint  a  receiver  might  be  the  means  of  perfecting  or  en- 
larging  the  combination  or  trust.  Motion  for  a  receiver  is 
denied. 

Section  Seven, 
Gibbs  T.  Consolidated  Gas  Co.,  9  a  C.  R.  558;  180  U.  S.  896. 

'^A  Gas  Trast'':  eorporatlong  owintp  dntj  to  the  public  must  not 

disable  tliemselres  from  performing  same. 

A  gas  company,  prohibited  by  ordinance  from  so  doing,  can 
not  enter  into  a  contract  with  another  company,  fixing  prices 
and  pooling  profits,  and  requiring  the  one  company  not  to  ex- 
tend its  pipes,  and,  moreover  such  an  arrangement  is  void, 
being  contrary  to  public  policy,  as  disabling  the  companies 
from  performing  their  duty  to  the  public.  The  companies  en- 
joying grants  from  the  public  in  the  nature  of  eminent 
domain  in  the  use  of  streets,  owe  a  duty  to  the  public  from 
which  they  can  not  release  themselves.  They  are,  in  this  re- 
gard, similar  to  railroad  companies  and  different  from  ordi- 
nary private  corporations.  Hence,  it  is  held,  that  the  plaintiff 
can  not  recover  from  the  company  for  his  services  rendered  to 
it  in  negotiating  said  contract. 

1  Foedick  v.  SchaU,  99  U.  S.  285. 
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Following  is  the  opinion  of  the  court,  delivered  by  Fulleb, 

"  The  plaintiff  sought  to  recover  compensation  for  services 
alleged  to  have  been  rendered  by  him  to  the  defendant,  in  se- 
curing the  contract  in  question  between  the  defendant  and  the 
Equitable  Gas  Light  Company,  of  Baltimore.  It  is  objected 
that  the  court  erred  in  giving  the  instruction  that  the  plaintiff 
was  not  entitled  to  recover,  because  it  assumed  a  material  fact 
in  dispute,  which  should  have  been  left  to  the  jury,  namely, 
that  it  was  "  for  the  procuring  of  the  making  "  of  the  contract 
offered  in  evidence  that  compensation  was  claimed.  The  rec- 
ord does  not  show  that  this  objection  to  the  instruction  was 
taken  in  the  court  below,  nor  does  it  contain  any  evidence  tend- 
ing to  establish  that  the  plaintiff  claimed  compensation  for 
anything  else  than  for  services  in  bringing  about  the  agree- 
ment. Plaintiff's  bill  of  particulars  is  for  services  "  in  negotiat- 
ing and  consummating  an  arrangement  and  settlement  of  differ- 
ences "  between  two  gas  companies,  and  he  put  the  contract 
in  evidence,  and  adduced  proof  that  he  carried  on  negotiations 
which  "  resulted  finally  "  in  the  execution  of  it.  He  was  gen- 
eral manager  of  a  corporation  engaged  in  the  business  of  "  the 
owning,  improving,  leasing  and  manipulation  of  gas  prop- 
erty throughout  the  country,"  and  as  his  company  and  other 
gas  companies  "had  been  materially  inconvenienced  by  the 
fact  that  they  were  required  and  expected  by  their  customers 
to  sell  their  gas  at  the  insufficient  price  at  which  it  was  fur- 
nished in  Baltimore,"  he  suggested  "  that  the  conflict  in  Balti- 
more should,  if  possible,  be  brought  to  an  amicable  termina- 
tion," and  in  consequence  thereof,  "  was  employed  by  the 
Equitable  Gas  Light  Company  to  bring  about  a  settlement, 
if  possible,  with  the  defendant."  The  conflict  referred  to 
seems  to  have  been  the  competition  in  the  making  and  vend- 
ing of  gas  in  the  city  of  Baltimore,  which  it  had  been  the 
object  of  the  General  Assembly  of  Maryland  to  encourage, 
and  the  settlement  to  which  he  alludes  was  embodied  in  the 
contract  in  question,  by  which  competition  was  to  be  de- 
stroyed and  the  object  of  the  general  assembly  defeated. 

We  do  not  feel  called  upon,  under  such  circumstances,  to  re- 
verse the  judgment,  upon  the  ground  that  the  court  assumed 
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in  the  instruction  a  matter  of  fact  which  should  have  been  left 
to  the  jury  to  determine. 

According  to  the  evidence  given  by  the  plaintiff,  he  in- 
formed the  defendant  "  that  he  was  employed  and  would  be 
paid  by  the  Equitable  Gas  Light  Company,  if  he  made  an  ar- 
rangement satisfactory  to  that  company;  and  that  if  he  should 
be  successful  in  bringing  about  a  settlement  satisfactory  to  the 
defendant  also,  he  should  expect  and  claim  to  be  compensated 
by  the  defendant  likewise.'' 

Since  he  had  thus  entered  upon  the  enterprise  under  a  spe- 
cific agreement  with  the  Equitable  Gas  Light  Company,  it  is 
somewhat  difficult  to  understand,  upon  the  record,  how  he 
could  impose  the  obligation  on  the  defendant  to  pay  him  for 
doing  so,  upon  a  mere  notification  that  he  should  expect  from 
it  compensation  for  services  he  had  expressly  agreed  to  render 
to  another  company,  because  the  result  might  be  satisfactory 
to  the  defendant — a  result  necessarily  to  be  assumed  if  any 
contract  was  arrived  at.  The  defendant  could  not,  in  that 
view,  be  held  to  have  laid  by  and  accepted  services  which  the 
plaintiff  would  otherwise  not  have  been  obliged  to  perform,  or 
could  assert  that  he  did  perform  only  upon  the  expectation  of 
being  also  paid  by  defendant.  The  hypotheses  of  fact  set  up 
by  the  plaintiff  in  the  instructions  he  asked,  and  which  were 
refused,  contain  nothing  in  respect  of  which  testimony  tending 
to  support  and  establish  such  hypotheses  would  add  to  the 
mere  fact  of  the  notification  of  the  plaintiflTs  expectation,  and 
the  evidence  on  defendant's  part  tended  to  show  a  denial  of 
any  obligation  to  pay.  But  apart  from  this,  the  real  question 
submitted  to  us  for  decision  is  whether,  even  if  there  were  no 
objection  to  plaintiff's  recovery,  such  recovery  could  be  allowed 
in  view  of  the  nature  of  the  alleged  services. 

In  Irwin  v.  Williar,  110  U.  S.  499,  510,  it  was  held  that 
where  a  contract,  void  on  account  of  the  illegal  intent  of  the 
principal  parties  to  it,  had  been  negotiated  by  a  person  igno- 
rant of  such  intent,  and  innocent  of  any  violation  of  law,  the 
latter  might  have  a  meritorious  ground  for  the  recovery  of 
compensation  for  services  and  advances;  but  when  such  agent 
"is  privy  to  the  unlawful  design  of  the  parties,  and  brings 
them  together  for  the  very  purpose  of  entering  into  an  illegal 
agreement,  he  is  particeps  oriminisy  and  can  not  recover  for 
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services  rendered  or  losses  incurred  by  himself  on  behalf  of 
either  in  forwarding  the  transaction."  It  is  clear,  from  the 
evidence  adduced  by  the  plaintiff,  that  he  falls  within  the  cat- 
egory last  described;  and  he  makes  profert  of  the  fact  that  the 
first  suggestion  in  the  line  of  manipulating  the  gas  interests  iu 
Baltimore  came  from  himself.  Hence,  if  the  contract  he 
brought  about  was  forbidden  by  statute,  or  by  public  policy,  it 
is  evident  that  he  could  not  recover,  and  the  judgment  must 
be  affirmed. 

By  this  contract  it  is  recited  that  active  competition  be- 
tween the  two  companies  had  resulted  in  expense,  annoyance 
and  loss  of  profits,  and  it  was  therefore  provided  that  the 
price  of  gas  to  consumers  should  be  placed  at  one  dollar  and 
seventy-five  cents  per  thousand  cubic  feet,  with  a  rebate  of 
fifteen  cents  a  thousand  feet  for  payment  within  seven  days, 
"  unless  the  rate  shall  be  changed  by  mutual  agreement  of  the 
parties  hereto  in  writing,"  but  as  the  defendant  had  much  the 
larger  interest,  it  might,  in  case  of  competition  on  the  part  of 
any  other  gas  company,  reduce  the  rate  at  which  gas  should 
be  sold  "  by  either  or  both  parties  hereto,  from  time  to  time  so 
long  as  such  competition  shall  continue,"  provided  it  should 
not  be  put  at  less  than  one  dollar  per  thousand  feet  without 
the  written  consent  of  both  parties;  that  the  entire  net  receipts 
from  the  sale  of  gas  should  be  pooled  and  divided  between  the 
companies  in  a  fixed  ratio  without  regard  to  the  amount  of 
gas  actually  supplied  by  either;  that  one  of  the  companies 
should  lay  no  more  pipes  or  mains  for  the  supply  of  gas  in  the 
city;  that  all  future  pipes  or  mains  should  be  laid  by  and  re- 
main the  property  of  the  other  company;  and  that  either 
party  which  violated  any  of  the  covenants  in  the  contract 
should  pay  to  the  other  the  sum  of  $250,000  as  liquidated 
damages.  It  will  be  perceived  that  this  was  an  agreement  for 
the  abandonment  by  one  of  the  companies  of  the  discharge  of 
its  duties  to  the  public,  and  that  the  price  of  gas  as  fixed 
thereby  should  not  be  changed  except  that,  in  case  of  compe- 
tition, the  rate  might  be  lowered  by  one,  but  not  below  a  cer- 
tain specific  rate,  without  the  consent  of  the  other.  And  in 
the  case  in  hand  the  Equitable  Gas  Light  Company  was  ex- 
pressly forbidden  to  enter  into  such  a  contract.  That  company 
was  incorporated  by  an  act  of  the  General  Assembly  of  Mary- 
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land,  passed  March  6, 1867,  with  a  capital  of  two  millions  of 
dollars,  which  might  be  increased  to  three  millions,  and  with 
authority  to  lay  pipes  along  and  under  the  streets,  squares, 
lanes  and  alleys  of  the  city  of  Baltimore,  and  to  supply  with 
light  any  dwelling  house  or  other  buildings  or  places  whatever 
belonging  to  individuals  or  corporations,  adjacent  to  any  such 
street,  square,  lane  or  alley,  and  with  all  the  rights  and  privi- 
leges granted  to  the  Gas  Light  Company  of  Baltimore,  by  the 
second,  third,  fourth  and  fifth  sections  of  the  ordinances  of 
the  mayor  and  city  council  of  Baltimore,  entitled,  ''an  ordi- 
nance to  provide  for  more  effectually  lighting  the  streets, 
squares,  lanes  and  alleys  of  the  city  of  Baltimore,  approved  June 
seventeenth,  eighteen  hundred  and  sixteen,  and  the  act  of  as- 
sembly of  December  session,  eighteen  hundred  and  sixteen, 
chapter  two  hundred  and  fifty-one,  so  far  as  the  same  are  not 
inconsistent  with  the  provisions  of  this  act,  and  the  said  com- 
pany hereby  incorporated  shall  be  liable  to  all  the  duties,  re- 
strictions and  penalties  [provided]  for  in  said  section  of  said 
ordinance  and  in  said  act  of  assembly."  Laws  of  Maryland, 
1867,  pp.  207,  211,  212. 

Reference  to  the  act  and  ordinance  of  1161,  Maryland  Laws, 
1831-1817,  c.  125,  1816,  Ordinamjes,  Baltimore,  1813-1822, 
page  95,  does  not  contribute  to  the  argument  here  save  as 
indicating  the  design  of  the  General  Assembly  to  give  equal 
powers  to  a  competing  company.  Said  act  of  March  6,  1866, 
§  14,  further  provided  that  "the  General  Assembly  hereby 
reserves  the  right  to  alter,  amend  or  repeal  this  act  at 
pleasure."     Laws  of  Maryland,  1867,  207,  214. 

On  the  3d  of  May,  1882,  an  act  supplementary  to  the  act 
incorporating  the  Equitable  Gas  Light  Company  of  Baltimore 
City  was  approved  (Laws  of  Maryland,  1882,  551,  c.  337), 
authorizing  and  empowering  said  company  to  manufacture 
and  sell  gas  in  Baltimore  county  as  well  as  in  Baltimore  city, 
and  to  exercise  all  the  powers  and  rights  conferred  upon  it  by 
the  acts  of  assembly  and  any  amendments  thereto,  including 
the  right  to  lay  all  necessary  and  convenient  pipes,  etc.,  in  the 
country  as  well  as  in  the  city,  and  the  fourth  section  of  this 
act  was  as  follows : 

That  the  said  company  be,  and  hereby  is,  prohibited  from 
entering  into  any  consolidation,  combinations  or  contract  with 
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any  other  gas  company  whatever;  and  any  attempt  to  do  so, 
or  to  make  such  combinations  or  contracts  as  herein  prohibited, 
shall  be  utterly  null  and  void." 

In  Greenwood  v.  Freight  Co.,  105  IT.  S.  13.  the  right  to 
repeal  the  charter  of  a  street  railroad  company  was  sustained 
under  a  provision  of  the  general  statutes  of  Massachusetts 
declaring  "every  act  of  incorporation  passed  after  the  11th 
day  of  March,  in  the  year  1831,  shall  be  subject  to  amend- 
ment, alteration,  or  repeal  at  the  pleasure  of  the  legislature." 

In  Close  V.  Greenwood  Cemetery,  107  U.  S.  466,  476,  it  was 
said  that  "  a  power  reserved  to  the  legislature  to  alter,  amend 
or  repeal  a  charter  authorizes  it  to  make  any  alteration  or 
amendment  of  a  charter  granted  subject  to  it,  which  will  not 
defeat  or  substantially  impair  the  object  of  the  grant,  or  any 
rights  vested  under  it,  and  which  the  legislature  may  deem 
necessary  to  secure  either  that  object  or  any  public  right." 

Similar  views  were  expressed  in  Spring  Valley  Water  Works 
V.  Schottler,  110  U.  S.  347;  County  of  Callaway  v.  Foster,  93 
U.  S.  567,  and  other  cases. 

The  consent  of  the  corporation  was  not  required  to  the 
operation  of  such  a  provision  as  that  embodied  in  the  fourth 
section  of  the  act  of  1882,  but  if  acceptance  were  necessary, 
the  exercise  of  corporate  action  by  the  gas  company  after  the 
passage  of  the  amendment  was  sufficient  evidence  of  such 
acceptance. 

The  supplying  of  illuminating  gas  is  a  business  of  a  public 
nature  to  meet  a  public  necessity.  It  is  not  a  business  like 
that  of  an  ordinary  corporation  engaged  in  the  manufacture 
of  articles  that  may  be  furnished  by  individual  effort.  New 
Gas  Co.  V.  Louisiana  Light  Co.,  115  U.  S.  650;  Louisville  Gas 
Co.  v.  Citizens'  Gas  Co.,  115  U.  S.  683;  Shepard  v.  Milwaukee 
Gas  Co.,  6  Wisconsin  539;  Chicago  Gas  Light  &  Coke  Co.  v. 
People's  Gas  Light  &  Coke  Co.,  121  Illinois  530;  St.  Louis  v. 
St.  Louis  Gas  Light  Co.,  70  Missouri  69.  Hence,  while  it  is 
justly  urged  that  those  rules  which  say  that  a  given  contract 
is  against  public  policy  should  not  be  arbitrarily  extended  so 
as  to  interfere  with  the  freedom  of  contract  (Printing,  &c.. 
Registering  Co.  v.  Sampson,  L.  E.  19  Eg.  462),  yet  in  the  in- 
stance of  business  of  such  character  that  it  presumably  can  not 
be  restrained  to  any  extent  whatever  without  prejudice  to  the 
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public  interest,  courts  decline  to  enforce  or  sustain  contracts 
imposing  such  restraint,  however  partial,  because  in  contra- 
vention of  public  policy.  This  subject  is  much  considered, 
and  the  authorities  cited  in  West  Virginia  Transportation  Co. 
V.  Ohio  River  Pipe  Line  Co.,  22  West  Va.  600;  Chicago,  &c., 
Gas  Co.  V.  People's  Gas  Co.,  121  Illinois,  530;  Western  Union 
Telegraph  Co.  v.  American  Union  Telegraph  Co.,  65  Georgia, 
160. 

The  decision  in  Mitchel  v.  Reynolds,  1  P.  Wms.  181,  S.  C, 
Smith's  Leading  Cases,  407,  7th  Eng.  Ed.,  8th  Am.  Ed.,  756, 
is  the  foundation  of  the  rule  in  relation  to  the  invalidity  of  con- 
tracts in  restraint  of  trade;  but  as  it  was  made  under  a  condi- 
tion of  things,  and  a  state  of  society,  different  from  those 
which  now  prevail,  the  rule  laid  down  is  not  regarded  as  in- 
flexible, and  has  been  considerably  modified.  Public  welfare 
is  first  considered,  and  if  it  be  not  involved,  and  the  restraint 
upon  one  party  is  not  greater  than  protection  to  the  other 
party  requires,  the  contract  may  be  sustained.  The  question 
is,  whether,  under  the  particular  circumstances  of  the  case  and 
the  nature  of  the  particular  contract  involved  in  it,  the  con- 
tract is,  or  is  not,  unreasonable.  Bousillon  v.  Rousillon,  14 
Ch.  D.  351;  Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9  Eq.  345. 

"  Cases  must  be  judged  according  to  their  circumstances," 
remarked  Mr.  Justice  Bradley,  in  Oregon  Steam  Navigation 
Co.  V.  Winsor,  20  Wall.  64, 68,  "  and  can  only  be  rightly  judged 
when  the  reason  and  grounds  of  the  rule  are  carefully  consid- 
ered. There  are  two  principal  grounds  on  which  the  doctrine 
is  founded  that  a  contract  in  restraint  of  trade  is  void  as 
against  public  policy.  One  is,  the  injury  to  the  public  by  be- 
ing deprived  of  the  restricted  party's  industry;  the  other  is, 
the  injury  to  the  party  himself  by  being  precluded  from  pur- 
suing his  occupation,  and  thus  being  prevented  from  support- 
ing himself  and  his  family.  It  is  evident  that  both  these  evils 
occur  when  the  contract  is  general,  not  to  pursue  one's  trade  at 
all,  or  not  to  pursue  it  in  the  entire  realm  or  country.  The 
country  suffers  the  loss  in  both  cases;  and  the  party  is  de- 
prived of  his  occupation,  or  is  obliged  to  expatriate  himself  in 
order  to  follow  it.  A  contract  that  is  open  to  such  grave  ob- 
jection is  clearly  against  public  policy.  But  if  neither  of  these 
evils  ensue,  and  if  the  contract  is  founded  on  a  valid  considera- 
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tion  and  a  reasonable  ground  of  benefit  to  the  other  party,  is 
free  from  objection,  and  may  be  enforced/'  Innumerable 
cases,  however,  might  be  cited  to  sustain  the  proposition  that 
combinations  among  those  engaged  in  business  impressed  with 
a  public  or  quad  public  character,  which  are  manifestly  preju- 
dicial to  the  public  interest,  can  not  be  upheld. 

The  law  **  can  not  recognize  as  valid  any  undertaking  to  do 
what  fundamental  doctrine  or  legal  rule  directly  forbids. 
Nor  can  it  give  effect  to  any  agreement,  the  making  whereof 
was  an  act  violating  law.  So  that,  in  short,  all  stipulations  to 
overturn — or  in  evasion  of — what  the  law  has  established;  all 
promises  interfering  with  the  workings  of  the  machinery 
of  the  government  in  any  of  its  departments,  or  obstructing 
its  officers  in  their  official  acts,  or  corrupting  them;  all  detri- 
mental to  the  public  order  and  public  go<xl,  in  such  manner 
and  degree  as  the  decisions  of  the  courts  have  defined;  all 
made  to  promote  what  a  statute  has  declared  to  be  wrong,  are 
void."  Bishop  on  Contracts,  §  549;  Woodstock  Iron  Co.  v. 
Richmond  &  Danville  Extension  Co.,  129  U.  S.  643,  decided  at 
this  term,  opinion  by  Mr.  Justice  Field;  Trist  v.  Child,  21 
Wall.  441;  Irwin  v.  Williar,  110  U.  S.  499;  Arnot  v.  Pittston, 
etc..  Coal  Co.,  68  N.  Y.  558;  Central  Salt  Co.  v.  Guthrie,  35 
Ohio  St.  666;  Woodruff  v.  Berry,  40  Ark.  251,  261;  H.  &  N. 
H.  Eailroad  v.  N.  Y.  &  K  H.  Eailroad,  3  Robert.  (N.  Y.)  411; 
Craft  V.  McConoughy,  79  111.  346;  Hooker  v.  Vandewater,  4 
Denio,  349;  Stanton  v.  Allen,  5  Denio,  434;  Central  Railroad 
V.  Collins,  40  Georgia  582;  Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co.,  68  Penn.  St.  173. 

It  is  also  too  well  settled  to  admit  of  doubt  that  a  corpora- 
tion can  not  disable  itself  by  contract  from  performing  the 
public  duties  which  it  has  undertaken,  and  by  agreement  com- 
pel itself  to  make  public  accommodation  or  convenience  sub- 
servient to  its  private  interests. 

"  Where,"  says  Mr.  Justice  Miller,  delivering  the  opinion  of 
the  court  in  Thomas  v.  Railroad  Co.,  101  U.  S.  71,  83,  "a  cor- 
poration, like  a  railroad  company,  has  granted  to  it  by  char- 
ter a  franchise  intended  in  large  measure  to  be  exercised  for 
the  public  good,  the  due  performance  of  those  functions  being 
the  considecition  of  the  public  grant,  any  contract  which 
d'*"^'  ition  from   performing   those  functions, 
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which  undertakes  without  the  consent  of  the  state  to  trans- 
fer to  others  the  rights  and  powers  conferred  by  the  charter, 
and  to  relieve  the  grantees  of  the  burden  which  it  imposes,  is 
a  violation  of  the  contract  with  the  state  and  is  void  as  against 
public  policy." 

These  gas  companies  entered  the  streets  of  Baltimore  under 
their  charters,  in  the  exercise  of  the  equivalent  of  the  power 
of  eminent  domain,  and  are  to  be  held  as  having  assumed  an 
obligation  to  fulfill  the  public  purposes  to  subserve  which  they 
were  incorporated.  At  common  law  corporations  formed 
merely  for  the  pecuniary  benefit  of  their  shareholders  could, 
by  a  vote  of  the  majority  thereof,  part  with  the  projoerty  and 
wind  up  their  business;  but  corporations,  to  which  privileges 
are  granted  in  order  to  enable  them  to  accommodate  the 
public,  and  in  the  proper  discharge  of  whose  duties  the  public 
are  interested,  do  not  come  within  the  rule.  But  we  are  not 
concerned  here  with  the  question  when,  if  ever,  a  corporatioA 
can  cease  to  operate  without  forfeiture  of  its  franchises,  upon 
the  excuse  that  it  can  not  go  forward  because  of  expense  and 
want  of  remuneration.  There  is  no  evidence  in  this  record  of 
any  such  state  of  case,  and,  on  the  contrary,  it  appears  that 
the  cost  of  the  manufacture  of  gas  was  largely  below  the 
price  to  be  charged  named  in  the  stipulation  between  the  parties. 
There  is  nothing  upon  which  to  rest  the  suggestion  that  the 
companies  were  unable  to  serve  the  consumers,  while  the 
record  shows,  on  the  other  hand,  that  they  simply  desire  to 
make  larger  profits  on  whatever  gas  they  might  furnish.  Nor 
are  we  called  upon  to  pass  upon  the  validity  generally  of 
pooling  agreements.  Here  the  contract  was  directly  in  the 
teeth  of  the  statute,  which  expressly  forbade  the  Equitable 
Gas  Light  Company  from  entering  into  it.  That  prohibition 
declared  the  policy  of  the  state  as  well  as  restrained  the  par- 
ticular corporation. 

The  distinction  between  malum  in  se  and  malum  pi^ohUh- 
iium  has  long  since  been  exploded,  and  as  **  there  can  be  no 
civil  right  where  there  can  be  no  legal  remedy  for  that  which 
is  itself  illegal,"  (Bank  of  United  States  v.  Owens,  2  Pet.  527, 
539,)  it  is  clear  that  contracts  in  direct  violation  of  statutes  ex- 
pressly forbidding  their  execution,  can  not  be  enforced. 

The  question  is  not  one  involving  want  of  authority  to  con- 
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tract  on  account  of  irregularity  of  organization  or  lack  of 
affirmative  grant  of  power  in  the  charter  of  a  corporation,  but 
a  question  of  absolute  want  of  power  to  do  that  which  is 
inhibited  by  statute,  and  if  attempted,  is  in  positive  terms 
declared  "  utterly  null  and  void." 

"  The  rule  of  law,"  said  Parker,  C.  J.,  in  Russell  v.  DeGrand, 
15  Mass.  35,  89,  ^^  is  of  universal  operation,  that  none  shall,  by 
the  aid  of  a  court  of  justice,  obtain  the  fruits  of  an  unlawful 
bargain." 

We  can  not  assist  the  plaintiff  to  get  payment  for  efforts  to 
accomplish  what  the  law  declared  should  not  be  done,  and  the 
judgment  must  be  affirmed. 


Section  Eight, 


Chicago  Gas  Light  and  Coke  Co.  t.  People^s  Gas  Light  and  Coke  Co., 

18  N.  E.  169;  121  m.  580. 

Bill  for  specifle  performance  of  a  contract  Trial  conrt  holds  the  con- 
tract inralid;  the  Appellate  Court  holds  it  ralid;  the  Sapreme 
Court  holds  it  invalid;  duties  owing  to  the  public  must  not  be 
abridged. 

The  Chicago  Gas  Light  &  Coke  Company  was  incorporated 
by  act  of  February  12,  1849;  the  People's  Gas  Light  &  Coke 
Company  under  act  of  February  12,  1855. 

Each  had  the  usual  powers  of  making  and  selling  gas  and 
laying  pipes  throughout  the  city  of  Chicago. 

April  21,  1862,  they  entered  into  a  contract,  whereby  the 
Chicago  Gas  Light  &  Coke  Co.  agreed  that  during  one  hun- 
dred years  it  would  not  extend  its  operations  into  the  west 
division  of  Chicago;  and  the  other  company  agreed  during 
same  period  not  to  go  into  the  north  or  south  division. 

This  contract  was  observed  until  May  or  June,  1886,  at 
which  time  the  Chicago  Gas  Light  &  Coke  Co.  invaded  the 
west  division  and  was  about  to  lay  its  pipes,  when  the  People's 
Company  sought  to  restrain  it  from  so  doing,  basing  such  as- 
sertion upon  said  contract. 

The  Supreme  Court  is  of  the  opinion  that  as  the  defendant 
had  the  right  to  operate  anywhere  in  Chicago,  the  said  con- 
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tract  bound  it  to  avoid  the  performance  of  a  duty  which  it 
owed  to  the  public.  Manufacturing  gas  and  under  legislative 
authority  conducting  it  through  pipes  laid  in  the  streets  of 
cities  is  a  business  of  a  public  character;  it  is  the  exercise  of  a 
franchise  belonging  to  the  state.  The  services  rendered  and 
to  be  rendered  for  such  grant  are  of  a  public  nature.  Where 
the  right  to  make  and  sell  gas  to  the  city  and  its  inhabitants 
under  the  conditions  here  named '  is  conferred  upon  a  com- 
pany, it  is  conferred  as  well  for  the  benefit  of  the  public  as  of 
the  company. 

The  distribution  of  gas  through  the  streets  under  legislative 
authority  is  not  an  ordinary  business  in  which  every  one  may 
engage,  but  it  is  a  franchise  belonging  to  the  government  to  be 
granted  for  the  accomplishment  of  public  objects  to  whomso- 
ever and  on  what  terms  it  pleases.  It  is  a  business  of  a  public 
nature,  promoting  public  convenience  and  safety."  The  Chi- 
cago Gas  Light  Company  was  organized  under  a  private  char- 
tar  granted  before  the  adoption  of  the  present  constitution;  its 
power  is  not  made  subject  to  the  city  council's  consent;  it  there- 
fore owed  a  duty  to  the  public,  performance  of  which  it  could 
not  avoid  by  a  contract  with  another  corporation.'  A  com- 
pany may,  however,  yield  the  "  exclusive  "  right  which  it  may 
have  in  a  certain  city  or  territory,  provided  it  retains  the 
power  to  operate  there  in  common  with  the  others  if  it  see  fit 
so  to  do.  The  right  to  exclude  competition  is  not  vested  in 
the  company  for  the  public  good,  but  rather  against  it;  hence 
a  company  violates  no  public  duty  in  giving  up  merely  that 

>  The  conditions  referred  to  are  the  TJ.  S.  650;  6  8.  C.  R.  253;  Gas  Co.  v. 
use  of  the  streets  under  legislative  Gas  Co.,  115  U.  S.  683;  6  S.  C.  R.  265; 
and  municipal  consent;  the  opinion  Shepard  v.  Gas  Light  Co.,  6  Wis.  539; 
also  calls  attention  to  the  act  incor-  City  of  St.  Louis  v.  Gas  Light  Co.,  70 
porating  the  first  company,  which  Mo.  69;  2  Mor.  Corp.  §  1129;  2  Dill, 
gives  it  an  exclusive  privilege  in  Mun.  Corp.  (3d  Ed.)  §  691. 
Chicago  until  February  12,  1859;  and  Cases  holding  that  as  these  com- 
the  act  incorporating  the  second  panies  render  public  services  the  leg- 
company,  which  gives  it  the  right  islature  is  authorized  to  give  them 
to  lay  pipes  in  Chicago  and  furnish  exclusive  privileges, 
gas  with  consent  of  the  city  council  »  Railway  Co.  v.  Mining  Co.,  68 
on  and  after  February  12,  1859,  or  Illinois  489;  Hays  v.  Railroad  Co.,  61 
sooner,  with  consent  of  the  first  Illinois  423;  Thomas  v.  Railroad  Co., 
company.  101  U.  S.  83. 

*  Citing  Gas  Co.  ▼.  Light  Co.  115 
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part  or  feature  of  its  privileges.*  From  February  12, 1849,  to 
February  12,  1859,  the  Chicago  company  had  the  exclusive 
right,  and  if  it  had  during  that  period  foregone  this  exclusive 
right,  and  shared  with  another  companj^  the  right  of  making 
and  furnishing  gas,  it  would  not  have  thereby  given  up  its  pub- 
lic duty,  but  only  a  privilege  which  had  been  conferred  entirely 
for  its  own  benefit. 

As  it  is,  however,  under  the  contract  in  question,  it  binds 
itself  for  100  years  to  surrender  and  abandon  altogether  all  the 
right  conferred  by  its  charter  to  manufacture  and  vend  gas  in 
the  West  division.  It  "  abandoned  a  public  duty  "  and  equity 
will  not  aid  either  party  in  the  enforcement  of  such  a 
contract." 

A  corporation  may  abandon  a  public  work  for  reasonable 
cause,  but  can  not,  by  contract,  disable  itself  from  performing 
a  duty  to  the  public.  Equity  does  not  grant  specific  perform- 
ance when  regard  of  the  public  interest  is  against  it.  Specific 
performance  is  not  a  matter  of  absolute  right  but  of  sound 
discretion.' 

The  Chicago  company  had  actually  commenced  operation  in 
the  West  division  when  said  contract  was  made,  and  it  received 
some  $40,000  for  the  excess  in  value  of  its  property  west  of 
the  river  over  the  other  company's  property  east  of  the  river, 
and  that  these  properties  were  exchanged;  it  is  also  shown 
that  both  parties  agreed  to  use  their  endeavors  to  obtain  a 
transfer  to  the  People's  company  of  the  municipal  contracts 
held  by  the  Chicago  company  in  the  West  division.  Hence  it 
makes  no  diiference  whether  the  Chicago  company's  charter 
was  compulsory  or  only  permissive;  or  whether  it  was  or  was 
not  bound  to  enter  upon  the  business  of  making  gas;  inasmuch 
as  it  did  enter  therein,  and  commenced  supplying  gas  to  the 
people  in  the  West  division,  a  court  of  equity  will  not  enforce 
a  contract  by  which  it  agreed  to  abandon  the  discharge  of  its 
duty  to  the  public  and  not  to  resume  the  same  for  100  years. 

The  contract  seeks  to  create  a  monopoly  and  thus  thwart 

1  City  of  St.  Louis  v.  Gas  Light  Co.,  Railroad  Co.  v.  Railroad  Co.,  8  Rob. 

70  Mo.  69.  (N.  Y.)  411;  Railroad  Co.  v.  Mathers, 

«  2  Mor.  Corp.  §  656;  Transporta-  71  lU.  592. 

tion  Co.  V.  Pipe  Line,  22  W.  Va.  617;  »  Marsh  v.  Railway  Co.,  64  lU.  414. 
State  Y.  Raihx)ad  Co.,  29  Conn.  588; 


GOBCBINATIONS   BETWEEN   OTHES  COJEUPOBATIONS.  Ill 

the  legislative  intent  which  evidently  meant  to  have  competing 
companies  in  existence  after  expiration  of  the  Chicago  com- 
pany's exclusive  period.  This  contract,  if  valid,  creates  a 
monopoly  for  the  one  in  the  West  division,  and  for  the  other,  in 
the  other  divisions.  While  contracts  in  partial  restraint  of 
trade  are  not  invalid,  yet  that  rule  does  not  apply  to  parties 
engaged  in  a  public  business,  and  in  furnishing  that  which  is  a 
matter  of  public  concern  to  all  the  inhabitants  of  the  city.  If 
the  business  is  so  peculiar  that  even  a  partial  restraint  is  in- 
jurious to  the  public,  then  the  courts  will  not  sanction  even 
such  partial  restraint.'  The  right  of  eminent  domain  given  to 
a  corporation  proves  that  its  business  is  of  a  public  nature; 
hence  the  right  to  tear  up  and  use  streets,  belonging  to  the 
public,  should  have  the  same  consequence.' 

The  contracting  corporations  had  powers  to  make  and  sell 
gas,  to  borrow  money,  to  lease  or  mortgage  property  or  fran- 
chises; none  of  these  express  or  imply  any  power  to  assign 
the  right  of  operating  in  any  division  of  the  city,  or  to  assign 
the  privilege  of  making  the  gas;  the  right  to  sell  gas  does  not 
include  the  right  to  sell  the  privilege  of  making  the  gas,  nor  is 
it  incidental  thereto.  Corporations  have  only  such  powers  as 
are  expressed  in  their  charters  and  what  are  fairly  implied  or 
necessary  to  carry  them  in  effect.  The  enumeration  of  powers 
implies  the  exclusion  of  all  others."  The  contract  was  there- 
fore ultra  vires  of  both  the  parties  thereto. 

1  Transportation  Ca  v.  Pipe  Line  proceeding.    It  is  considered  that  in 

Co.,  22  W.  Va.  617;  Craft  v.  McCon-  such  case  the  purchasers  would  take 

oughy,  79  111.  846.  the  property  for  the  purposes  of  per- 

' Telegraph  Co.  v.  Telegraph  Co.,  forming  the  same  duties,  and  thus 

65  6a.  160.  the  public  would  not  suffer.  Exam- 
While  corporations  charged  with  a  ine  Pumphrey  v.  Threadgill  (Tex.),  28 

public  duty  can  not  disable  them-  S.  W.  B.   450,   sustaining  mortgage 

selves  from  performing  the  same,  yet  by  a  gas  company  of  its  property  and 

this  principle  does  not  stand  in  the  franchise. 

way  of  their  mortgaging  their  entire       » Thomas  v.  Railroad  Co. ,  101  U.  S. 

property,  though  such  mortgage  may  71;  Bank  v.  Bank,  85  Ohio  St.  855; 

ultimately  lead  to  foreclosure,  and  Balsley  v.  Railroad  Co.,  119  111.  68,  8 

thus  prevent  the  corporation  from  N.  £.  R.  859, 
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Section  Eight  Continued— The  Same  Teust  Dissolved. 

People  T.  Chicago  Gas  Trust  Co.,  22  N.  R  798;  130  lU.  268. 
Quo  warranto  was  the  proceeding  brought  in  this  case. 

The  information  charges  that  the  defendant  purchased  and 
holds  a  majority  of  the  shares  of  four  gas  companies,  and  that 
defendant  thereby  usurps  and  exercises  "powers,  liberties, 
privileges  and  franchises  not  conferred  by  law." 

Defendant  pleaded  that  it  had  power  under  its  charter  to 
make  such  purchase.  Demurrers  to  pleas  are  overruled  below. 
This  is  held  erroneous;  the  Supreme  Court  decides  that  the 
demurrers  should  have  been  sustained. 

The  argument  of  the  opinion  is  that  corporations  have  only 
such  powers  as  are  expressed  in  the  laws  under  which  they  act 
and  such  as  are  necessarily  incident  thereto;  that  buying 
stocks,  even  of  gas  companies,  is  not  expressed  nor  incidental 
in  the  organization  of  a  company  formed  for  manufacturing 
gas,  nor  does  such  power  arise  from  the  fact  that  a  company, 
purporting  to  be  organized  under  the  general  incorporation 
acts,  includes  such  a  power  in  its  statement  for  incorporation; 
a  corporation  can  not  thus  obtain  for  itself  powers  not  included 
under  legislative  grant.  And  furthermore,  if  the  defendant 
corporation  could  legally  buy  the  stock  of  other  gas  companies 
it  could  buy  all  the  stock  oX  all  the  companies  and  thus  create 
a  giant  monopoly.* 

*  An  exhaustive  and  strongly  rear  68  Me.  48;  Bank  v.  Bank,  86  Ohio  St. 

soned  opinion,  abounding  in  citations,  850;  Milbank  v.  Railroad  Co. ,  64  How. 

among  which  are,  powers  of  corpo-  Pr.  20;  Sumner  v.  Marcy,  8  Woodb. 

rations:  Railroad  Ck).  v.  Marseilles,  84  &  M.    105;  Bank  v.  Agency  Co.,  24 

lU.  643;  Coke  Co.  v.  Coke  Co.,  121  lU.  Conn.  159;  Raih-oad  Co.  v.  Collins, 40 

580,  18  N.  E.  R.  169;  Hood  v.   Rail-  Ga.  582;  Hazelhurst  v.  Raib-oad  Co., 

road  Co.,  22  Conn.  1;  Franklin  Co.  v.  43  Ga.  13;  Berry  v.  Yates,  24  Barb. 

Institution,  68  Me.  48.    As  to  buying  199. 

shares  of  other  corporations:    1  Mor.  Powers  of  corporations  organized 

Priv.   Corp.,  Sec.  431;  Boone  Corp.,  under  general  law  are  restricted  to 

Sec.  107;  Greene's  Brice's  Ultra  Vires,  those  mentioned  in  the  act    Medical 

page  91,  note  b.    There  is  no  such  College  case,  3  Whart  445;  Heck  v. 

power  unless  clearly  conferred   by  McEwen,  12  La.  97;  Plank  Road  v. 

statute:  Franklin  Co.  v.  Institution,  Vaughan,  14  N.  Y.  546;  Navigation 


COMBINATIOKS  BETWEEN  OTHEB  00SP0BATI0K8.  113 

Co.  ▼.  Railway  Co.,  180  U.  S.  1,  9  8.  Allen,  5  Denio  484;  7  Bac.  Abr.  32; 

C.  B.  409,  and  the  articles  are  to  be  Case  of  the  Monopolies,  11  Coke  84; 

atrictlj  construed  against  the  corpo-  Bell  v.  Leggett,  7  N.  Y.  176;  Trist  v. 

ration.  Child,  21  WalL  441. 

The  alleged  power  Is  illegal  if  it  Note  to  opinion  in  22  N.  E.  R.  798, 

gives  the  opportunity  to  control  the  cites  also  on  restraint  of  trade,  Lum- 

other   companies.     It  matters    not  her  Co.  v.  Hayes  (CaL),  18  Pac.  R.  891 

whether  defendant  has  attempted  to  and  note;  People  v.  Refining  Co.,  7 

exercise  such  control  or  not;  tiie  law  N.  T.  Supp.  406;  Dolph  ▼.  Machinery 

looks  to  the  general  tendency  of  the  Co.,  28  Fed.  R.  658  and  note;  Sharp  v. 

power  conferred.    Greenh.  Pub.  PoL  Whiteside,  19  Fed.  R.  156  and  elab- 

5;  Richardson  v.  Crandall,  48  N.  T.  orate  note;  Telegraph  Ca  v.  Railway 

848;  Salt  Co.  v.  Outhrie,  85  Ohio  St.  Co.,  11  Fed.  R.  1  and  note;  Carroll  v. 

666.  QUes  (a  C),  9  S.  E.  R.  422  and  cases 

Gas  companies  enjoy  grants  and  cited;  Fowle  v.  Park,  9  S.  C.  R.  658. 
owe  duties  of  a  public  nature  and  See  aiso  in  restraint  of  trade,  recent 
should  not  be  restrained  therein,  opinion.  State  ▼.  Phipps,  81  Pacific 
Coke  Co.  V.  Coke  Co.,  121  nL  580;  18  1096— Kansas— defining  the  word 
N.  E.  R.  169;  Gibbs  v.  Gas  Co.,  180  "  trade  '*  to  include  *'  insurance,''  un- 
U.  S.  896,  9  S.  C.  R.  558.  Attempts  der  the  Elansas  anti-trust  laws— and 
at  monopoly  are  unlawful,  as  being  holding  illegal  a  combination  be- 
contrary  to  public  policy.  2  Add.  tween  insurance  companies  (Horton, 
Cont  748;  Greenh.  Pubb  PoL  180, 648,  C.  J.,  dissenting).  In  re  Pinkney,  27 
654,  655, 670;  Coal  Ca  v.  Coal  Co.,  68  Pacific  179,  47  Kan.  89,  foUowed. 
Pa.  St.  178;  Craft  v.  McConoughy,  The  court  also  holds  the  Kansas 
79  m.  846;  Railroad  Co.  v.  Collins,  40  statute  not  in  confiict  with  the  act  of 
Ga.  582;  Hazelhurst  v.  Railroad  Co.,  Congress  of  July  2,  1890,  inasmuch 
48Ghi.  18;  Transportation  Co.  v.  Pipe  as  the  Kansas  statute  should  not  and 
Line  Co.,  22  W.  Va.  600.  need  not  be  construed  so  as  to  em- 

As  to  restraint  of  trade,  Chappel  v.  brace  interstate  trade. 
Brockway,  21  Wend.  159;  Stanton  v. 


Section  Nine. 
MalloTy  T.  Hananer  Oil  Works,  8  S.  W.  896,  — Tenn— • 

**  Cotton  Seed  Oil  Trost^:  oorporatlons  can  not  enter  into  part- 

nership. 

Five  corporations  engaged  in  manufacturing  cotton  seed  oil, 
formed  a  combination  or  syndicate;  they  selected  representa- 
tives from  each,  and  placed  all  the  plants  in  their  hands, 
with  power  to  manage  and  control,  each  corporation  to  share 
the  consequent  loss  or  profit.  This  was  held  to  be  a  part- 
nership, and  that  the  corporations  have  no  power  to  enter  into 
a  partnership. 
8 
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A  corporation  has  only  the  powers  given  to  itJ  It  has 
neither  express  nor  implied  power  to  enter  into  partnership.' 
Such  a  contract  is  wholly  inconsistent  with  its  scope  and  tenor 
of  its  power  and  duties,  whether  it  be  a  strictly  business  and 
private  corporation,  or  one  owing  duties  to  the  public,  such  as 
a  common  carrier.  The  existence  of  a  partnership  would  in- 
terfere with  the  exclusive  management  of  the  corporation  by  its 
own  officials;  it  would  impair  the  authority  of  the  sharehold- 
ers themselves,  and  involve  the  company  in  new  responsibility 
through  agents  over  whom  it  had  no  control. 

Hence,  the  plaintiff  corporation  had  the  right  to  withdraw 
from  the  arrangement,  and  to  recover  its  plant  by  an  action  of 
unlawful  detainer  against  the  syndicate's  manager  in  posses- 
sion thereof;  nor  could  the  latter  plead  that  the  contract  was 
already  an  executed  one,  for  as  to  its  third  year  (still  to  run), 
it  was  only  executory. 

Sbction  Ten. 

'Whfttenton  y.  Upton,  10  Gray  583. 

Whj  a  corporation  can  not  become  a  partner. 

A  manufacturing  corporation*  made  a  written  agreement 
with  one  Mason,  that  it  would  advance  money  necessary  for 
his  foundry  and  machine  shop,  and  would  divide  his  net  prof- 
its with  him.  The  agreement  refers  to  the  relation  as  that 
of  a  partnership  under  the  name  of  William  Mason  &  Com- 
pany. It  was  a  great  convenience  to  the  corporation  to  have 
control  of  a  foundry  and  machine  shop  so  near  to  its  own 
cotton  mills,  and  to  have  the  use  of  Mason's  patterns  and  pat- 
ents, as  provided  in  the  agreement.  The  corporation  was  fully 
supplied  with  machinery  when  the  agreement  was  made,  and 
its  directors  made  the  agreement  in  order  to  realize  profits 
from  the  manufacture  and  sale  of  machinery.  The  foundry  at 
first  made  cotton  mill  machinery,  but  later  locomotive  ma- 

*  Thomas  v.  Railroad,  101 U.  S.  71;  71  Am.  Dec.  681;  Ang.  &  A.  Corp., 

Elevator  Ck>.  v.  Railroad  Co. ,  1  Pick.  §  272. 

703;  5  S.  W.  R  62.  *  Incorporated   under   Statute    of 

« 1  Mor.  Priv.   Cor.,  §  421;  Whit-  1886,  Ch.  19. 
tenton  Mills  v.  Upton,  10  Gray  582: 
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cliineiy,  to  about  one-half  of  its  total  output,  which  averaged 
$175,000  per  year,  and  ran  as  high  as  $350,000  one  year;  the 
firm  became  insolvent  in  1857. 

The  stock  of  the  corporation  was  200  shares  of  par  value  of 
$500.  All  the  officers  of  the  corporation  knew  of  the  existence 
of  the  partnership,  as  did  also  all  the  stockholders,  except  one 
who  owned  four  shares,  and  who  transferred  them  in  1854  to 
another  of  the  stockholders,  and  who  generally  relied  upon 
tiie  judgment  of  his  relatives,  who  were  officers  and  directors. 

Mason  had  contributed  only  his  skill  and  patent  rights. 
The  corporation  contributed  aU  the  money  for  the  purchase  of 
lands  and  personal  property. 

Upon  the  insolveney  of  the  firm.  Mason  had  filed  his  peti- 
tion asking  for,  and  obtained,  the  institution  of  insolvency  pro- 
ceedings against  the  corporation  and  himself  as  partners. 
Thereupon  the  corporation  filed  its  petition  ^  to  set  aside  said 
proceedings,  to  restrain  the  assignee  from  further  interfering 
with  the  corporation's  estate,  and  to  coraj^el  the  judge  of  insolv- 
ency to  entertain  a  petition  of  the  corporation  for  the  bene- 
fit of  the  insolvent  laws  respecting  insolvent  corporations.  It  is 
held  that  the  relief  should  be  granted  inasmuch  as  the  proceed- 
ings on  Mason's  petition  are  illegal  and  must  be  set  aside  so 
far  as  they  affect  the  estate  of  the  corporation. 

This  conclusion  is  arrived  at  from  substantially  the  following 
considerations :  The  corporation  was  created  for  the  purpose 
of  manufacturing  cotton  goods;  its  charter  is  the  origin  and 
source  of  its  powers  and  functions.  What  powers  are  granted 
expressly  or  by  implication,  because  necessary  or  usual  for  its 
purposes,  the  corporation  has,  and  no  more.  A  corporation 
differs  from  a  partnership;  the  act  of  the  former,  when  done 
by  its  vote  or  by  its  authorized  agent,  is  the  manifestation  of  its 
collected  will.  No  member  as  such  can  bind  it.  But  in  a  part- 
nership each  member  binds  the  society  as  a  principal.  "  If, 
then,  this  corporation  can  enter  into  a  partnership  with  an  in- 
dividual, there  would  be  two  principals,  the  legal  person  and 
the  natural  person,  each  having  within  the  scope  of  the 
society's  business  full  authority  to  manage  its  concerns,  includ- 
ing even  the  disposition  of  its  property."    This  would  prevent 

>  In  accordance  with  Ch.  108,  Statute  of  188a 
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its  business  being  managed  by  its  president,  directors  and 
other  officers/  and  indeed  would  prevent  the  latter  from  per- 
forming nearly  all  duties  made  requisite  by  the  various  sections 
of  the  corporation  acts.  The  power  to  form  a  partnership  is 
not  among  the  granted  powers  and  is  wholly  inconsistent  there- 
with, especially  so  when  the  partnership  is  to  carry  on  a  busi- 
ness foreign  from  that  for  which  the  corporation  was  created. 
Clearly,  then,  the  corporation  exceeded  its  express  and  im- 
plied powers,  and  the  contract  of  partnership  was  illegal  and 
void.  It  was  urged  that  only  the  commonwealth,  by  proceed- 
ing for  a  forfeiture  of  the  charter,  could  raise  the  question  of 
its  violation;  but  it  was  held  that  the  very  basis  of  Mason's 
petition  in  insolvency  was  the  existence  of  an  actual  copart- 
nership. ^*  It  was  not  sufficient  to  show  that  they  had  so  con- 
ducted it  as  to  be  liable  to  third  persons  as  partners;  they  must 
be  partners  inter  sese*  Into  such  a  contract  the  corporation 
was  incapable  of  entering.  But  the  case  rests  on  broader 
grounds.  The  charter  is  part  of  the  public  law;'  all  who  deal 
with  it  must  take  notice  of  the  extent  of  its  powers;  its  inca- 
pacity to  enter  into  the  contract  was  not  peculiar  to  it  or  its 
members,  but  resulted  from  general  grounds  of  public  policy, 
which  policy  confines  corporations  within  the  limits  prescribed 
by  law,  to  protect  the  stockholders  from  liabilities  which  the 
charter  and  laws  do  not  create;  and  while  it  imposes  heavy 
responsibilities  upon  them,  it  retains  to  them  the  legal  control 
of  its  business  and  conduct  of  its  affairs.  The  precise  point  is 
the  validity  of  the  insolvency''  proceedings,  which  must  fail  bo- 
cause  it  depended  upon  the  existence  of  an  actual  partnership. 
It  is  unnecessary  to  inquire  as  to  the  rights  or  status^  of  credit- 

1  As  requirod  by  C.  88,  Section  2  of  pany  nor  a  corporation  chartered  to 
the  Revised  Statutes.  manufacture    musical    instrumentB 
*  Hanson  v.  Paige,  8  Gray  289.  can  be  held  as  guarantors  to  the  ex- 
*Rev.  Statutes,  G.  2,  Section  8.  penses  of  the  World's  Peace  Jubilee 
^The  authorities  have  a  tendency  and  International  Musical  Festival 
to  hold  that  the  corporation  would  in  (1872),  although  the  business  of  each 
such  case  be  estopped  from  denying  was  to  be  enhanced  thereby.    (£x- 
the   partnership;  see  Chester  Glass  haustive  opinions,  reviewing  numer- 
Co.  v,  Dewey,  16  Mass.  ©4;  Quincy  ous  authorities.)     Davis  v.  Old  Col- 
Canal   V.    Newcomb,    7    Met.    276;  ony  R.  R,,  131  Mass.  259.    For  ex- 
White  V.  South  Shore  Railroad,  6  haustive  review  of  "  ultra  vires  "  see 
Gush.  412.  Ch.  XL,  Cook  on  Stock  and  Stock- 

A  later  instance  of  absence  of  cor-  holdorsy  8d  Ed, 
porate  power:  Neither  a  railroad  com- 
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ors  or  debtors  of  the  alleged  partnership.  Even  if  all  the 
stockholders  had  consented — which  is  not  the  fact — to  the  for- 
mation of  the  partnership,  it  conld  not  enlarge  the  powers  of 
the  corporation,  or  make  that  legal  which  was  inconsistent 
with  the  law  limiting  its  powers  and  prescribing  its  duties.  It 
is  not  necessary  to  inquire  whether,  if  such  assent  were  avail- 
able, it  could  be  manifested  in  any  other  mode  than  the  vote 
of  the  stockholders;  nor  need  it  be  inquired  whether,  if  a  part- 
nership had  existed,  the  corporation  could  be  subjected  to  the 
insolvency  acts. 


Section  Eleven. 
State  T.  Nebraska  Distilling  Co.,  46  N.  W.  155;  29  Neb.  700. 

'*  The  Whiskj  Trust**:  a  corporation  has  no  power  to  sell  its  entire 

property  (in  furtherance  of  monopolj). 

Qtu)  warranto  to  obtain  a  forfeiture  of  the  corporate  fran- 
chise of  the  Nebraska  Distilling  Company.  The  salient  facts 
found  are  that  the  defendant  is  a  corporation  organized  March 
26, 1886,  under  the  laws  of  Nebraska,  for  the  manufacture  of 
alcohol,  spirits  and  other  liquors;  duration  twenty  years;  cap- 
ital $100,000,  of  which  D.  T.  Mills  &  Co.  owned  745  shares, 
George  L.  Woolsey  250  shares,  and  five  other  persons  one  share 
each.  The  defendant's  distillery  was  operated  until  December 
19,  1887,  giving  employment  to  some  fifty  or  sixty  persons, 
consuming  600  bushek  com,  and  producing  2,700  gallons 
alcohol,  etc.,  per  day. 

In  1887,  prior  to  December,  Joseph  B.  Greenhut  and  eight 
others,  owners  of  sundry  distilleries  located  north  and  west  of 
the  Ohio  river,  fonned  an  unincorporated  association  known  as 
and  called  the  "  Distillers'  &  Cattle  Feeders'  Trust,"  having  its 
headquarters  at  Peoria,  111.,  and  formed  for  the  purposes  of 
restricting  the  output  of,  regulating  and  fixing  prices  for,  and 
preventing  competition  in  alcohol,  high  wines,  etc.  The 
method  is  as  follows :  As  many  distilleries  as  possible  are 
brought  under  control;  the  trust  has  nine  trustees;  the  shares 
of  stock  of  each  individual  corporation  is  canceled  and  new 
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stock  for  same  is  issued  to  these  trustees  and  they  return  for 
the  same  to  the  .former  stockholder  an  equivalent  amount  in 
certificates  of  trust;  the  directors  resign,  and  a  new  board  is 
elected,  a  majority  of  whom  are  taken  from  said  nine  trustees. 
The  real  estate  of  each  corporation  is  deeded  to  an  individual 
as  trustee  for  the  stockholders,  and  he  leases  it  to  the  company 
for  a  term  of  twenty-five  years. 

"  Pools "  had  formerly  been  attempted  by  the  distilleries 
having  the  purpose  of  preventing  production  and  competition 
and  low  and  unprofitable  prices.  These  "  pools "  were  inef- 
ficient; but  out  of  from  ninety  to  one  hundred  and  ten  dis- 
tilleries located  north  and  west  of  the  Ohio,  some  seventy-fiv^e 
to  eighty  joined  in  the  trust,  and  of  these  only  about  fourteen 
are  kept  running;  and  of  these  six  are  at  Peoria.  The  trust 
is  found  amply  efficient  in  producing  and  does  produce  all 
the  results  which  are  contemplated. 

Defendant's  distillery  was  brought  Into  the  trust  in  the  man- 
ner aforesaid,  in  December,  1887;  the  company  continued  to 
do  business  until  July  1,  1888,  at  which  time  by  order  and 
direction  of  the  trustees  it  was  closed  and  wholly  ceased  to  do 
any  business. 

January  15, 1890,  all  the  stock  being  represented,  the  direct- 
ors and  stockholders  of  the  defendant  met  at  Peoria  and 
passed  resolutions  empowering  the  directors  to  sell  all  its 
property,  to  cancel  and  surrender  all  its  stock,  to  dissolve  the 
corporation,  and  to  notify  the  Secretary  of  State  of  Nebraska 
to  that  eflFect.  Sale  was  accordingly  made;  the  purchaser  soon 
thereafter  sold  the  property  to  one  Woolsey,  formerly  a  director 
of  the  defendant,  and  he  entered  into  a  condition  not  to  use 
such  property  for  distilling  purposes  during  the  period  of  said 
lease. 

Said  Distillers'  &  Cattle  Feeders'  Trust  became  incorporated 
under  the  laws  of  the  State  of  Illinois  in  February,  1890,  with 
a  capital  stock  of  $35,000,000. 

The  Willow  Springs  Distilling  Company  has  also  entered 
the  trust.  This  company  and  the  defendant  were  the  only 
distilling  companies  in  Nebraska.  The  defendant  is  about  to 
be,  as  a  considerable  number  of  others  in  the  trust  have  been, 
dismantled  and  rendered  worthless  as  distilleries. 

When  all  the  distilleries  north  and  west  of  the  Ohio  are 
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run  to  their  full  capacity,  there  is  such  an  over-production  as 
to  cause  a  loss  in  their  operation. 

The  defendant  yielded  a  large  profit  prior  to  the  time  it 
was  placed  under  the  trust;  a  fact  from  which  it  would  be 
reasonable  to  conclude  that  it  might  have  continued  to  run 
under  like  circumstances  with  like  result. 

Under  statute  and  by  common  law,  corporations  can  be  or. 
ganized  for,  and  transact,  only  lawful  business.  Any  act  done 
for  the  accomplishment  of  any  unlawful  purpose  is  in  excess 
of  its  powers,  and  is  illegal  and  void.  To  be  unlawful,  corpo- 
rate acts  need  not  necessarily  be  mala  in  se^  or  mala  prohihita. 
Any  corporate  act  not  authorized  by  the  terms  of  the  charter 
is  outside  of  the  corporate  powers  and  illegal. 

Contracts  in  total  restraint  of  trade  are  void,  no  matter 
what  the  consideration  may  be,  because  the  effect  thereof  must 
be  injurious  to  the  public'  Before  such  a  contract  can  be  en- 
forced it  must  appear  from  the  pleadings  and  proofs  that  the 
restraint  is  only  partial;  that  it  is  reasonable  and  founded  on 
good  consideration,*  and  this  seems  to  be  the  law  at  the  pres- 
ent time.*  Whatever  tends  to  destroy  competition  and  create 
monopoly  is  contrary  to  public  policy,  and  therefore  unlaw- 
fuL*  On  this  theory,  the  "Diamond  Match  Company"  trust 
was  held  unlawful  by  the  court,  upon  its  own  motion,  taking 
notice  of  its  illegality.'  Public  policy  favors  competition,  and 
is  opposed  to  monopolies  tending  to  advance  market  prices  to 
the  injury  of  the  consumer.*  Articles  of  incorporation  being 
entered  into  ex  parte  by  the  interested  persons,  and  assuming 
often  most  extensive  powers,  are  not  entitled  to  any  very  lib- 

'  Mitchel  V.  Reynolds,  1  P.  Wms.  181  *  Morris  Perm.  Coal  Co,  v.  Barclay 

(1711);  Homer  v.  Ashford.  8  Bing.  Coal  Co.,  68  Pa.   St.  178;  Craft  v. 

822;  Homer  v.  Graves,  7  Bing.  785;  McConoughy,  79  HI.   846;   Railroad 

Hayward  v.  Young,  2  Chit  407.  Co.  v.  Collins,  40  Ga.  582;  Hazlehurst 

*  Lange  v.  Werk,  2  Ohio  St.  520.  v.  Raiboad  Co.,  48  Ga.  18;  West  Vir- 

•  Lawrence  V.  Kidder,  10  Barb.  641;  ginia  Transp.  Co.  v.  Ohio  River  Pipe 
Pierce  v.  FuUer,  8  Mass.  238;  Palmer  Line  Co.,  22  W.  Va.  600;  People  v. 
V.  Stebbins,  8  Pick.  188;  Whitney  v.  Trust  Co.,  22  N.  E.  Rep.  793;  Rich- 
Slayton,  40  Me.  281;  Nobles  v.  Bates,  ardson  v.  Buhl,  48  N.  W.  Rep.  1102; 
7  Cow.  807;  Duffy  v.  Shockey,  11  *  Richardson  v.  Buhl,  48  N.  W.  Rep. 
Ind.  71:  Bowser  v.  Bliss,  7  Blackf.  1102. 

844;  Beard  v.  Dennis,  6  Ind.  204;  •  Salt  Co.  v.  Guthrie,  80  Ohio  St 
Chappei  V.  Brockway,  21  Wend.  158.    666. 
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eral  construction.*  A  corporation  can  exercise  no  powers  ex- 
cept such  as  are  granted  to  it  by  the  charter  under  which  it 
exists.'  Alcohol  is  an  article  of  commerce;  it  is  applied  to  a 
thousand  uses  in  arts  and  manufactures;  but  a  very  small  part 
goes  into  intoxicating  drinks;  hence,  being  an  article  of  com- 
merce, any .  contract  creating  a  monopoly  therein  is  against 
public  policy  and  void. 

It  is  no  part  of  the  powers  of  the  distilling  company  to  sell 
all  its  property,  real  and  personal,  together  with  the  fran* 
chisos  and  powers  necessary  to  properly  carry  on  the  busi- 
ness.' 

The  fact  that  it  may  lawfully  put  an  end  to  its  existence  by 
vote  of  a  majority  of  its  stockholders,  in  which  event  it  may 
settle  its  affairs,  dispose  of  its  property  and  divide  its  capital 
stock,  and  surrender  its  charter  to  the  State,  does  not  author- 
ize it  to  terminate  its  existence  by  sale  and  disposal  of  all  its 
property  and  rights.* 

The  object  of  the  trust  is  clearly  shown  to  have  been  illegal 
as  destroying  competition  and  creating  a  most  offensive  mo- 
nopoly, not  only  by  Umiting  the  product,  but  also  by  dismant- 
ling as  many  distilleries  as  the  trust  saw  fit,  absolutely  pre- 
-^enting  the  manufacture,  excepting  in  a  few  controlled  by  the 

*  Oregon  RAN.  Co.  ▼.  Oregonian  where  in  this  book,  relates  to  a  pub- 
Ry.  Co.,  180  U.  S.  1;  S.  C,  9  S.  C'.  R.  lie  carrier's  inabUity  to  absolve  itself 
409.  from  its  duty  to  the  public  by  leasing 

*  Thomas  v.  Railroad  Co.,  101  U.  S.  its  road  to  another,  and  henoe,  to  its 
71;  Oregon  R.  &  N.  Co.  v.  Oregonian  disability  to  lease.  Presumptaous, 
Ry.  Co.,  180  U.  a  1;  S.  C,  9  S.  C.  R.  indeed,  were  it  to  question  the  cor- 
409.  rectness  of  the  general  results  reached 

'  Oregon  R.  &  N.  Co.  v.  Oregonian  by  the  court;  but,  nevertheless,  it  is 
Ry.  Co.,  180  n.  &  1;  S.  C,  9  S.  C.  R.  unfortunate  that  the  decision  of  the 
409.  real  question  in  the  case  is  not  made 

^  Oregon  R  &  N.  Co.,  v.  Oregonian  firmer  by  reason  or  authority.  That 
Ry.  Co.,  180  U.  S.  1;  S.  C,  9  S.  C.  R  question  is,  whether  a  mere  manu- 
409.  A  rather  shadowy  distinction,  facturing  corporation  (having  no 
is  it  not?  To  say  that  a  corporation  public  nor  gtuisi  public  privileges  or 
may  vote  to  dissolve  and  may  then  duties,  as,  for  instance,  a  railroad 
sell  out  and  divide  the  proceeds?  But  company's  right  of  eminent  domain 
it  can  not  first  sell  out  and  divide  up  and  duty  to  carry  all  who  apply)  can 
and  then  vote  to  dissolve.  Nor  is  be  prevented  from  selling  its  plant, 
there  anything  in  the  sole  case  cited  merely  because  the  purchaser  intends 
to  sustain  it.  That  case,  Oregon,  etc.,  to  witiidraw  it  from  usefulness, 
V,   Oregonian,  etc.,  which  see  else- 
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trast;  thus  controlling  prices;  hence  any  contract  entered  into 
with  such  purpose  in  view  is  null  and  void;  such  contract  was 
the  original  conveyance  by  the  defendant  of  its  real  and  per- 
sonal property,  and  no  title  passed  thereunder. 

Since  this  suit  was  commenced  the  trust  has  endeavored  to 
further  transfer  the  property  and  dismantle  it;  if  successful  in 
this  it  will  have  accomplished  its  illegal  purpose.  The  court, 
having  the  property  in  its  jurisdiction,  will  not  allow  this  to 
be  done,  but  will  make  such  disposition  of  the  property  as  the 
ends  of  justice  may  require. 

As  there  has  been  an  abuse  of  the  corporate  franchise  it  will 
be  dissolved  and  annulled. 

Further  argument  will  be  entertained  as  to  the  disposition 
of  the  property  and  the  rights  of  Woolsey.  The  act  of  1889 
in  relation  to  trusts  has  not  been  referred  to;  its  application  to 
the  case  will  be  further  considered. 

^Tlie  Whisky  Trast**  In  Illinois:  corporate  gnlse  ean  not  be  used  to 
aceamalate  property  for  purposes  otiier  tlian  tlieir  industrial  uses. 

This  combination  was  assailed  in  Illinois  in'  1894,  upon  quo 
ffforranto  by  the  attorney-general  in  the  Circuit  Court  of  Cook 
County;  the  information  recited,  in  its  leading  features,  the 
formation  by  various  corporations  of  a  trust,  by  which  these 
corporations  placed  all  their  plants  in  the  hands  of  nine  trust- 
ees, who  practically  controlled  all  the  plants,  operating  or 
shutting  them  down  as  they  deemed  best;  this  combination 
ultimately  absorbed  eighty-one  different  distilleries,  and  then 
formed  itself  into  a  corporation  in  which  the  nine  trustees  con- 
stituted the  stockholders;  eventually  this  corporation  con- 
trolled and  monopolized,  practically,  the  entire  product  of  the 
United  States  in  highwines,  spirits  and  alcohol,  operated  or 
dismantled  the  distilleries  as  it  pleased,  raised  prices,  dictated 
terms,  etc. 

On  these,  and  other  facts  shown  by  the  various  trust  afi:ree- 
ments,  books  and  records,  the  court  concludes  that  the  corpo- 
ration was  formed  and  carried  on  for  the  purpose  of  creating 
and  maintaining  a  monopoly,  and  judgment  of  ouster  and  dis- 
solution was  passed  against  it  in  the  circuit  court,  and  affirmed 
in  the  supreme  court.* 

» Distillmg  &  Cattle  Feeding  Ck).  v.  People,  156  111.  448. 
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There  was  litigation  at  the  time  pending  in  the  United 
States  Circuit  Court  at  Chicago,  in  which  some  of  the  bene- 
ficiaries under  the  trust  had  placed  the  property  of  the  corpo- 
ration in  the  hands  of  receivers;  hence,  when  the  supreme 
court  of  the  state  affirmed  the  judgment  of  ouster,  the  federal 
court  ordered  all  the  property  (capitalized  at  $35,000,000)  to 
be  sold  by  the  receivers,  which  they  did,  and  obtained  $9,800- 
000  for  the  same  from  a  reorganization  of  some  of  the  bene- 
ficiaries. 

The  decision  in  the  supreme  court,  when  dealing  with  the 
merits  of  the  controversy  says,  among  other  things,  that  the  trust 
was  designed  to  be  and  was  in  fact  a  combination  in  restraint  of 
trade,  organized  to  stifle  competition  and  create  a  monopoly. 
"  The  trust  obtained  possession  of  nearly  all  the  distilleries  and 
of  nearly  the  entire  distillery  product  of  the  United  States,  thus 
enabling  it  to  dictat-e  prices  and  the  amount  of  production, 
and  to  thus  draw  to  itself  the  substantial  control  of  the  distil- 
lery business  of  the  country." 

The  court,  after  reviewing  the  authorities,  takes  up  the 
question  whether  this,  being  a  corporation,  and  having  bought, 
in  its  corporate  capacity,  all  these  properties,  does  not  become 
the  owner  thereof  and  can  do  with  the  same  as  it  may  please, 
as  could  the  individual  owner;  and  that  there  is  no  limit 
placed  upon  the  amount  of  property  which  this  corporation 
could  buy. 

To  this  the  court  responds,  in  substance,  that  the  corporate 
machinery  was  merely  colorable,  and  to  eflFectuate  the  illegal 
purpose  of  monopoly,  and  that  in  law  the  defendant,  though  a 
corporation,  is  limited  in  the  amount  of  property  which  it  may 
acquire.  "  The  defendant  is  authorized  to  own  such  property 
as  is  necessary  for  carrying  on  its  distillery  business  and  no 
more."  "It  has  no  power  by  its  charter  to  enter  upon  a 
scheme  of  getting  into  its  hands  and  under  its  control  all,  or 
substantially  all,  the  distillery  plants  and  the  distillery  business 
of  the  country,  for  the  purpose  of  controlling  production  and 
prices,  of  crushing  out  competition,  and  of  establishing  a  vir- 
tual monopoly  in  that  business.  Such  purposes  are  foreign  to 
the  powers  granted  by  the  charter."  The  acquisitions  were 
not  for  the  purpose  of  carrying  on  the  distillery  business, 
hence,  were  illegal,  and  the  corporation  having  usurped  pow- 
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ers  not  belonging  to  it,  rendered  itself  liable  to  judgment  of 
ouster. 


Section  Twelve, 

Blchardson  t,  Bnhl,  48  N.  W.  1102;  77  Mich.  683. 

**The  Match  Tmst**  condemned:  the  courts  will  not  enforce  contracts 
in  fartherance  of  monopolj  in  corporate  guise. 

Bill  by  Richardson  to  recover  money  paid  to  Buhl  and 
Alger  under  a  contract.  Decree  for  plaintiff;  reversed  in  the 
Supreme  Court. 

In  1879  plaintiff  owned  or  controlled  all  of  the  stock  of  the 
Richardson  Match  Company,  a  Michigan  corporation,  whose 
business  was  manufacturing  matches.  It  had  not  been  in  op- 
eration for  sixteen  months  previous  to  July  3,  1879.  Capital^ 
stock  was  $75,000;  shares  $25  each.  Defendants  became 
surety  for  plaintiff  and  said  corporation  on  sundry  obligations, 
and  on  July  3,  1879,  received  from  him  1,800  shares  of  the 
stock,  they  to  have  the  right  to  vote  the  same,  and  to  have 
five-sixths  of  all  dividends  thereon;  and  they  to  return  the 
same  when  all  said  obligations  have  been  paid.  The  defend- 
ants became  officers  of  the  company;  the  company  was  thus 
conducted  until  December  24,  1880. 

The  Diamond  Match  Company  was  organized  under  the  laws 
of  Connecticut,  December  3, 1880,  for  the  purpose  of  uniting 
in  one  corporation  all  the  match  manufactories  in  the  United 
States;  its  object  was  to  monopolize  the  business  of  making 
matches.  It  became  necessary  to  buy  many  plants  and  put  the 
owners  under  restriction  not  to  engage  in  the  business  for  ten 
years.  For  this  purpose  large  powers  were  given  it  by  the 
legislature  and  under  the  by-laws  by  which  it  was  controlled; 
extent  to  which  it  was  allowed  to  go  in  this  direction  in  the 
accomplishment  of  its  purpose  appears  in  the  articles  of  incor- 
poration, stating,  among  other  things,  its  business  to  be  ^^  to 
manufacture,  buy,  sell  and  deal  in  friction  matches  of  all  kinds 
and  all  articles  entering  into  the  composition  and  manufacture 
thereof;  to  manufacture,  buy,  sell  and  deal  in  machines  and 
machinery,  whether  applicable  to  the  manufacture  of  friction 
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matches  or  to  other  purposes;^'  also  patents  and  patent  rights, 
and  rights  under  patents;  also  real  and  personal  property  for 
above  purposes  could  be  bought  and  sold/ 

The  plan  of  operation  was  that  the  Diamond  Match  Com- 
pany bought  as  many  plants  of  other  corporations  as  it  could, 
paying  the  owners  thereof  in  stock  of  the  Diamond  Match 
Company,  and  placing  them  under  conditions  and  bonds  not  to 
re-engage  in  the  business. 

Substantially  all  of  the  factories  in  the  country  were  thus 
bought  in;  the  monopoly  became  complete  and  its  profits  enor- 
mous; each  plant  bought  was  estimated  at  a  high  price,  for 
the  double  purpose  of  inducing  the  owner  to  come  into  the 
monopoly,  and  of  placing  an  enhanced  figure  upon  the  capital 
stock  of  the  latter.  The  plants  bought  were  paid  for  in  part 
with  common  and  in  part  with  preferred  stock  of  the  Diamond 
Match  Company,  but  the  vendor  had  to  pay  cash  for  a  certain 
proportion  of  the  preferred  stock;  this  cash  furnished  the  Dia- 
mond Match  Company  its  working  capitaL 

Eichardson's  corporation  sold  its  plant  to  the  said  company, 
and  Buhl  and  Alger  aided  him  in  raising  said  cash  amount. 
Extensive  contracts  were  drawn  between  the  parties  in  relation 
to  the  proportion  in  which  they  were  to  divide  the  profits  and 
dividends  which  should  be  received  from  the  new  company. 
It  is  upon  a  construction  of  the  ambiguous  terms  of  these  con- 
tracts that  the  cause  was  heard;  the  court  below  solved  them 
in  favor  of  Richardson,  and  decreed  that  a  large  sum  was  ac- 
cordingly due  to  him  from  defendants. 

This  decree  is  reversed  by  the  Supreme  Court;  the  contracts 
are  somewhat  reviewed,  and  intimations  are  made  that  the 
defendant's  view  of  the  construction  thereof  should  prevail. 

The  decision,  however,  is  put  upon  another  ground.  The 
court  of  its  own  motion  asserts  that  the  entire  plan  of  the  cor- 
porations, and  all  the  various  contracts  of  the  individuals  in- 
volved in  the  matter  were  knowingly  entered  into  for  the 
purpose  of  creating  a  monopoly  in  matches.    The  counsel  for 

1  It  is  difficult  to  see  how  these  ar-  Uar  provisions;   excepting  x>erhaps, 
tides  of  incorporation  manifest  any  the  power  as  to  macliinery,  which 
unusual  power  or  scope  looking  to-  may  be  applicable  to  other  purposes 
ward  the  creation  of  a  monopoly.  All  than  making  matches, 
manufacturing  companies  have  sim- 
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the  contending  parties  had  not  raised  the  question,  on  the 
contrary,  both  sides  expressed  the  desire  that  the  contracts 
should  be  deemed  valid  and  that  the  decision  should  be  on 
their  construction.  But  the  opinion  (by  Sherwood,  C.  J.,)  is 
that  no  one  can  fail  to  discover  in  the  matter  that  consider- 
'ations  of  public  policy  are  clearly  involved.  The  monopoly  is 
openly  and  boldly  avowed.  The  organization  makes  provision 
for  an  enormous  capital,  sufficient  to  absorb  the  entire  match 
industry  of  the  United  States  and  Canada;  its  sole  object  is  to 
make  money  by  raising  prices  and  restricting  the  output. 
Thus  to  satisfy  the  cupidity  and  avarice  of  some  six  individu- 
als, 60,000,000  people,  for  the  next  fifty  years,  may  be  affected. 
No  other  article  affects  so  many.  Monopoly  is  sometimes 
permitted  as  a  governmental  necessity;  it  is  then  in  the  in- 
terest of  the  public  and  under  governmental  control;  but  at 
all  other  times  is  odious;  it  is  destructive  to  our  free  insti- 
tutions and  repugnant  to  the  instincts  of  a  free  people;  con- 
trary to  the  whole  scope  and  spirit  of  the  federal  constitution 
and  forbidden  by  express  provision  in  several  state  con- 
stitutions. Indeed,  it  is  doubtful  if  free  government  could 
long  exist  in  a  country  where  such  enormous  amounts  of 
money  are  accumulated  in  the  vaults  of  corporations,  to  be 
used  at  discretion  in  controlling  the  property  and  business  of 
the  country  against  the  interests  of  the  public  and  that  of  the 
people  for  the  personal  gain  and  aggrandizement  of  a  few  in- 
dividuals. It  is  destructive  of  individual  rights  and  of  free 
competition,  of  individual  enterprise  and  prosperity;  and 
whether  conferred  upon,  or  made  use  of  by,  individuals  or  cor- 
porations, all  combinations  having  the  purpose  to  raise  or 
control  the  prices  of  merchandise  or  other  necessaries  are  in- 
tolerable monopolies  and  should  receive  the  condemnation  of 
all  courts.  The  Diamond  Match  Company  is  engaged  in  an 
unlawful  enterprise;  the  contracts  sued  upon  being  in  further- 
ance thereof  are  null  and  void;  and  the  bill  should  be  dis- 
missed. 

Champlin,  J.,  concurs :  Large  sums  of  money  were  used  in 
buying  up  the  various  plants,  greatly  in  excess  of  what  they 
are  worth;  this  was  done  to  stop  competition.  These  sums 
were  called  expense,  and  were  recouped  by  keeping  up  the 
price  of  matches. 
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All  the  parties  to  the  suit  joined  in  this  enterprise  which 
seeks  to  engross  and  control  the  entire  match  business;  such  a 
vast  combination  is  a  menace  to  the  public.  It  is  bo  an- 
swer to  say  that  it  has  in  fact  reduced  the  price  of  matches; 
this  may  have  been  necessary  to  crush  competition;  it  may  in 
its  discretion  at  any  time  again  raise  them  to  an  exorbitant 
degree.  Such  combinations  have  frequently  been  condemned 
as  unlawful  and  against  public  policy.'  And  it  is  well  settled 
that  if  a  contract  be  void  as  against  public  policy,  the  court 
will  neither  enforce  it  while  executory  nor  relieve  a  party  from 
loss  by  having  performed  it  in  part.*  And  this  course  the 
court  will  take  on  its  own  motion. 

Campbell,  J.,  concurs  with  Champlin,  J. 

Long,  J.,  concurs  in  the  result  because  he  finds  the  construc- 
tion of  the  contracts  to  be  as  claimed  by  defendants  and  finds 
that  they  have  treated  the  plaintiff  fairly  and  honorably 
throughout.  He  says  no  question  of  public  policy  is  involved; 
defendants  were  at  no  time  members  of  or  stockholders  in  the 
Diamond  Match  Company;  reference  to  it  and  its  operations 
were  solely  for  the  purpose  of  fixing  the  basis  of  accounting 
between  plaintiff  and  defendants  as  to  the  former's  stock  held 
as  security  by  them. 

'  Hooker  v.  Vandewater,  4  Denio  v.  Railway  Co.,  Id.  626;  Sharp  v. 
849;  Stanton  v.  AUen,  5  Denio  434;  Whiteside,  19  Fed.  Rep.  156;  Dolph 
Coal  Co.  V.  Coal  Co.,  68  Pa.  St.  186;  v.  Machinery  Co.,  28  Fed.  Rep.  558 
Salt  Co.  V.  Guthrie,  35  Ohio  St  672;  and  note;  Lumber  Co.  v.  Hayes 
Craft  V.  McConoughy,  79  111.  346;  (Cal.),  18  Pac.  Rep.  891  and  note; 
Hoflfman  v.  Brooks,  11  Week.  Cin.  Coke  Co.  v.  Coke  Co.  (111.),  13  N.  E. 
Law  Bui.  258;  Hannah  v.  Fife,  27  R.  169;  French  v.  Parker  (R.  I.),  14 
Mich.  172;  Alger  v.  Thacher,  19  Pick.  Atl.  Rep.  870;  People  v.  Refining  Co., 
51.  8  N.  Y.   Supp.  401;  People  v.   Milk 

For  general  discussions  of  monopo-  Exchange,  89  N.  E.  R.  1063  (N.  Y.), 
lies  and  contracts  in  restraint  of  dutaolving  the  **  Milk  Trust.'* 
trade  see  recent  important  cases  with  *  Foote  v.  Emerson,  10  Vt.  844; 
valuable  and  exhausted  notes:  Peo-  Hanson  v.  Power,  8  Dana,  91 ;  Pratt  v. 
pie  V.  Trust  Co.  (IlL),  22  N.  E.  R.  798  Adams,  7  Paige  616;  Piatt  v.  Oliver,  1 
and  note;  Carroll  v.  Giles  (S.  C),  9  S.  McLean  800;  2  McLean  277;  Stanton 
E.  R.  422  and  note;  Telegraph  Co.  v.  v.  Allen,  6  Denio  484. 
Raikoad  Co.,  11  Fed.  Rep.  1;  Car  Co. 
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Section  Thirteen. 
Strait  T.  National  Harrow  Co.,  18  N.  Y.  Supp.  224. 

''The  Harrow  Tooth  Tragt":  corporate  indnstry  may  not  be  restricted 

to  certain  patents. 

Contract  between  a  firm  and  a  corporation  and  others  com- 
bining all  the  harrow  tooth  manufacturers  for  the  purpose  of 
monopolizing  the  trade  therein  is  held  illegal  and  is  set  aside 
upon  complaint  of  said  firm. 

The  contract  undertakes  to  prevent  the  plaintiffs  from  man- 
ufacturing for  fifty  years  any  harrow  tooth  except  under  the 
patents  now  owned  by  them,  and  defendant  is  not  to  manu- 
facture for  fifty  years  under  these  patents;  and  defendant  has 
the  absolute  power  to  fix  the  prices;  the  prices  may  now  be 
low,  but  defendant  has  power  to  raise  them  at  wiU.  "  It  is 
hard  to  conceive  how  a  monopoly  may  be  more  firmly  in- 
trenched or  how  competition  could  be  more  effectively  stran- 
gled.*' *  The  mischief  is  not  the  raising  of  the  price,  but  the 
power  to  raise  it,*  or  to  remove  prices  beyond  the  operation  of 
their  natural  cause  of  fluctuation."  The  rule  as  to  contracts 
in  restraint  of  trade  has  been  considerably  relaxed,*  but  courts 

'  People  V.  Refining  Co.,  7  N.  Y.  See  also  opinions  by  McGiU,  chan- 

Supp.  406.  cellor,  in  Stockton,  Att'y  Gren*l,  v. 

»  Dolph  V.  Machinery  CJo.,  28  Fed.  Central  Railroad  Co.  of  New  Jersey 

Rep.  553;  Butchers,  etc.,  v.  Crescent  et  al.,  '*The  Reading  Coal  Trust,"  24 

City,  111  U.  S.  755;  4  Sc.  R.  652.  Atlantic  Reporter  964,  enjoining  the 

'Hoffman  v.    Brooks,  11    W'kly  illegal  combination  of  railroads  and 

Law  Bull.  25&-259:  see  Carbon  Co.  coal  dealers,  and   25  Atlantic  942, 

Y.  McMillin,  6  N.  Y.  Supp.  488;  119  refusing  a  receiver  because  it  appears 

N.  Y.  46;  28  N.  E.  R  580;  Hooker  v.  none  is  needed,  the  injunction  being 

Vandewater,  4  Denio  849;   Stanton  now  obeyed. 

Y.  Allen,  5  Denio  484:  Morris  Run  This  opinion  (24  Atl.  964)  is  almost 

Coal  Co.  Y.  Barclay  Coal  Co.,  68  Pa.  a  complete  treatise  on  such  questions 

St  186;  Salt  Co.  v.  Guthne,  85  Ohio  as,  powers  of  corporations,  right  to 

St  672;    Craft  v.  McConoughy,  79  lease   franchise,    and   the    people^s 

IIL846;  Amotv.  CoalCo.,68N.Y.556.  right  in  equity  to  restrain  monop- 

*  Diamond  Match  Co.   v.  Roeber,  olies. 
106  N.  Y.  478;  18  N.  £.  R.  419. 
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have  in  no  case  sanctioned  a  general  combination  to  engross 
the  market,  control  prices  and  prevent  competition.  This  is 
indictable  at  common  law  and  by  statute.  "  Nor  can  the  de- 
fendant shield  itself  under  its  corporate  rights.  When  the 
fact  appears  that  the  forms  of  law  are  being  used  to  accomplish  a 
legal  wrong  a  court  of  equity  is  potent  to  relieve  a  suitor  and 
if  necessary  to  rend  asunder  the  legal  veil  which  covers  the 
iniquity." 


Section  Foueteen. 


Same  parties. 


Whether  qaestion  as  to  illegal  combination  can  be  collaterally  raised  f 

Suit  between  the  same  parties  in  Federal  Court.*  Strait 
asks  for  an  injunction  to  restrain  actions  by  defendant,  National 
Harrow  Company,  for  infringement  of  patents.  Demurrer  to 
bill  sustained. 

Opinion  by  Wallace  0.  J.  The  question  of  defendant's 
illegal  combination  can  not  be  raised  in  an  action  brought  by  it 
for  infringement  of  patents,  nor  in  a  suit  brought  to  enjoin  such 
actions;  though  it  might  be,  were  the  action  brought  to  enforce 
the  combination  itself  or  any  right  growing  out  of  it.  Such 
inquiry  is  as  impertinent  in  a  suit  brought  for  infringement  of 
patent  as  would  be  an  inquiry  into  the  moral  character  or  an- 

1  Strait  V.  National  Harrow  Co.,  51  HI.  App.  417),  but  this  decision  is  said 

Fed.  Rep.  819.  to  have  been  reveieed  in  the  Supreme 

Brick  monopoly:  an  association  has  Court  (not  yet  officially  reported), 

no  standing  in  court  as  a  partnershq),  Although  a  combination  to  monop- 

to  sue  for  value  of  goods  sold  and  de-  olize  the  beer  trade  is  not  iUegal  at 

livered;  the  defense  can  be  raised  by  common  law  (beer  not  being  an  arti- 

answer,  issue  being  niade  by  replica-  cle  of  prime  neoessity),  yet  it  is  illegal 

tion.    Jackson  v.  Akron  Brick  Ass*n  under  the  Texas  act  of  1889,  relat- 

(Supreme,  Ohio),  41 N.  E.  R.  257.  ing  to  all  commodities;  still  the  pur- 

The  American  Preservers'  Company  chaser  can  not  set  up  the  illegal  com- 

is  aUowed  a  standing  in  court  (though  bination  in  defense  of  an  action  for 

it  be  an  illegal  combination),  in  a  re-  the  beer  by  him  bought    Anheuser 

plevin  suit  (Bishop  v.  Am.  P.  Co.,  51  v,  Houck  O^ex.),  27  S.  W.  R.  G92. 
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tecedents  of  plaintiff  in  an  ordinary  suit  for  trespass  upon  his 
property.* 

Section  Fifteen. 
State  T.  Standard  Oil  Co.,  40  Ohio  187;  80  N.  E.  279. 

''The  Standard  Oil  Tmst**:  the  eonstitnent  corporation  will  be  or^ 

dered  to  withdraw  from  the  eombination. 

Quo  warranto  by  the  State  of  Ohio,  through  its  attorney- 
general,  against  the  Standard  Oil  Company;  purpose  of  which 
was  to  oust  the  defendant  of  the  right  to  be  a  corporation,  on 
the  ground  that  it  had  abused  its  corporate  franchises  by  be- 
coming party  to  an  agreement  that  is  against  public  policy. 

Substance  of  the  objectionable  agreement,  so  far  as  here 
material,  was  as  follows :  The  defendant.  Standard  Oil  Com- 
pany, was  incorporated  in  Ohio,  its  purpose  "  the  manufacture 
of  petroleum  and  to  deal  in  petroleum  and  its  products,  capital 
$1,000,000,  raised  to  $2,500,000  and  then  to  $3,500,000.  The 
corporate  name  was  not  signed  to  the  agreement,  but  all  the 
stockholders  did  sign  it.  Seven  shares  of  the  stock  were  trans- 
ferred to  the  directors,  all  the  remaining  shares,  $84,993,  to  the 
nine  trustees  selected  to  manage  the  trust;  the  stockholders  re- 
ceived trust  certificates  in  their  place.  The  number  of  direct- 
ors was  reduced  from  seven  to  five.  The  nine  trustees  choose 
the  defendant's  directors  and  thus  control  the  action  of  the  de- 
fendant in  the  conduct  and  management  of  its  business.  De- 
fendant's president  is  president  of  said  board  of  nine  trustees, 
and  some  of  its  directors  are  members  of  said  board.    Defend- 

'  See  eontrat  same  company  v.  Schlegel,  22  N.  Y,  Supp.  407;  affirmed 
Quick,  67  Fed.  R  180.  The  authori-  88  N.  K  R  729.  But  Ford  v.  The 
ties  are  not  harmonious  upon  the  Chicago  Milk  Shippers*  Association, 
question  of  coUaterally  assailing  the  155  lU.  166,  denies  to  a  corporation 
character  of  the  combination  or  cor^  (which  is  shown  to  have  been  con- 
poration.  A  corporation  appearing  ducted  as  and  for  an  illegal  monop- 
to  be  chartered  in  Illinois  for  a  legal  oly)  the  right  to  recover  the  price  of 
purpose,  may,  in  New  York,  enforce  milk  sold  to  a  stockholder  in  pursu- 
its stock  subscriptions,  and  the  de-  ance  of  such  monopoly.  This  decis- 
fondant  wiU  not  be  allowed  to  show  ion  reverses  same  case  in  46  DL  App, 
that  it  was  in  fact  formed  to  create  a  676. 
monopoly.  U.  S.  Vinegar  Co.  v. 
9 
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ant  has  not,  as  a  corporation,  taken  any  action  or  made  any 
complaint  against  any  of  these  proceedings;  nor  have  any  of  the 
officers,  directors  or  stockholders  done  so. 

There  are  a  large  number  of  other  corporations  in  the  United 
States  whose  stock  and  management  are  held  by  said  trustees 
under  the  same  agreement  and  in  the  same  manner,  their 
stockholders  having  exchanged  their  stock  for  said  trust  cer- 
tificates; no  stockholder  receives  dividends  based  on  the  earn- 
ings of  his  own  company,  but  all  the  earnings  of  all  the  com- 
panies are  received  by  the  trustees  and  divided  to  the  holders 
of  the  trust  certificates.  All  these  various  companies  agreed 
that  new  corporations  should  be  formed  in  Ohio,  New  York, 
Pennsylvania  and  New  Jersey,  or  existing  charters  could  be 
used.  The  purpose  of  such  corporations  to  be  to  mine  for,  pro- 
duce«  manufacture,  refine  and  deal  in  petroleum  and  all  its 
products,  and  all  the  materials  used  in  such  business,  and  to 
transact  other  business  collateral  thereto.    The  name  of  each 

corporation  shall  be  '•  Standard  Oil  Company  of "  (heie 

follows  the  name  of  the  state  or  territory  by  virtue  of  the  laws 
of  which  it  shall  be  organized.  All  of  the  property,  real  and 
personal,  assets  and  business  of  each  and  all  of  the  constituent 
companies  is  to  be  transferred  to  and  vested  in  the  Standard 
Oil  Company  of  the  particular  state  wherein  the  constituent 
companies  are.  The  trustees  may  also  buy  bonds  or  stocks  of 
other  companies  engaged  in  a  similar  or  collateral  business. 
The  annual  meetings  of  the  holders  of  the  trust  certificates 
for  the  election  of  trustees  were  to  be  held  in  New  York.  The 
principal  offices  of  the  trustees  shall  be  in  New  York.  The 
trust  is  to  continue  during  the  lives  of  the  survivors,  and  sur- 
vivor of  the  trustees  in  this  agreement  named  and  for  twenty- 
one  years  thereafter.  Provision  was  made  for  earlier  termi- 
nation on  vote  of  a  certain  proportion  of  the  stock.  A  sub- 
sequent agreement  placed  it  in  the  power  of  the  trustees  to 
determine  which  companies  should  convey  their  property  to 
the  trustees,  and  when,  and  also  which  should  remain  in  ex- 
istence and  continue  in  business  and  have  only  its  stock  con- 
veyed to  the  trustees. 

On  these  facts  the  court  decides  that  the  defendant.  Stand- 
ard Oil  Company,  must  be  regarded  as  having  in  its  corporate 
capacity  entered  into  the  agreement.  True,  its  corporate  name 
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is  nowhere  used  in  connection  therewith,  and  it  has  a  corporate 
existence  and  entity  distinct  from  that  of  its  stockholders; 
such  entity  is,  however,  only  a  legal  fiction,  and  when  urged 
to  an  injurious  end  will  be  ignored,  and  it  will  be  determined 
whether  the  act  in  question,  though  done  by  the  stockholders 
— that  is  to  say  by  the  persons  uniting  in  one  body — was  done 
simply  as  individuals,  and  with  respect  to  their  individual  in- 
terests as  stockholdeps,  or  was  done  ostensibly  as  such,  but  as 
a  matter  of  fact,  to  control  the  corporation,  and  aflfect  the 
transaction  in  the  same  manner  as  thoucrh  it  had  been  a  cor- 
porate  act.  The  court  considers  in  detail  the  extended  agree- 
ments referred  to  and  concludes  that  they  were  undoubtedly 
in  their  purpose  and  intent,  and  even  in  the  terms  used,  acts 
done  for  the  corporate  purpose  and  in  the  corporate  capacity, 
as  fully  as  if  avowedly  so  done  in  the  corporate  name,  though 
concealed  in  the  guise  of  individual  acts ;  and  to  prevent  the 
abuse  of  corporate  power  may  be  challenged  by  qico  warranto 
as  an  act  of  the  corporation. 

The  nature  of  the  agreement  is  such  as  to  preclude  the  de- 
fendant from  becoming  a  party  to  it;  if  it  constitutes  a  part- 
nership between  the  various  constituent  corporations  and  firms 
it  is  clear  that  it  must  subject  the  defendant  to  a  control  in- 
consistent with  its  character  as  a  corporation.  The  law  re- 
quires that  a  corporation  should  be  managed  in  the  interests 
of  its  stockholders  and  conformably  to  the  purpose  for  which 
it  was  created  by  the  laws  of  the  state;  but  by  this  agree- 
ment it  would  be  controlled  by  an  association  having  its  prin- 
cipal place  of  business  in  New  York  and  formed  for  a  purpose 
contrary  to  the  policy  of  our  laws;  its  object  being  to  estab- 
lish a  monopoly,  and  to  control  the  production  and  prices. 
Such  associations  are  contrary  to  our  policy  and  void,*  al- 
though it  may  have  in  its  operations  improved  the  quality  and 
cheapened  prices.  '*  But  such  is  not  one  of  the  useful  or  gen- 
eral results  of  a  monopoly;  and  it  is  the  policy  of  the  law  to 
regard  not  what  may,  but  what  usually,  happens.  Experience 
shows  that  it  is  not  wise  to  trust  human  cupidity  where  it  may 
aggrandize  itself  at  the  expense  of  others."    This  same  view 

1  Salt  Co.  T.  Guthrie,  85  Ohio  St.  666;   Emery  v.  Candle  Co.,  47  Ohio 
St  820;  24  N.  E.  R.  660. 
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is  taken  in  the  Diamond  Match  case.*  Monopolies  havealwaj'S 
been  regarded  as  contrary  to  the  spirit  and  policy  of  the  com- 
mon law;  because,  as  it  is  said,*  "  (1 .)  The  price  of  the  same 
commodity  will  be  raised,  for  he  who  has  the  sole  selling  of 
any  commodity  may  well  make  the  price  as  he  pleases.  (2.) 
After  a  monopoly  is  granted  the  commodity  is  not  so  good 
and  merchantable  as  before;  for  the  patentee  having  the  sole 
trade  regards  only  his  private  benefit  and  not  the  common- 
wealth. (3.)  It  tends  to  the  impoverishment  of  divers  artifi- 
cers and  others,  who  before,  by  the  labor  of  their  hands  in 
their  art  or  trade,  had  maintained  themselves  and  their  fami- 
lies, who  will  now  of  necessity  be  constrained  to  live  in  idle- 
ness and  beggary."  It  is  not  desirable  to  have  a  few  men 
employers  and  the  great  body  merely  servants;  it  should  be  as 
much  the  policy  of  the  law  to  multiply  the  number  engaged 
in  independent  pursuits  or  in  the  profits  of  production  as  to 
cheapen  the  price  to  the  consumer.  This  would  tend  to  equal- 
ize fortunes,  thought  so  desirable  in  a  republic,  and  to  lessen 
pauperism  and  crime.  Whether  a  monopoly  is  created  by  let- 
ters patent,  or  by  an  extensive  combination  among  those  en- 
gaged in  similar  industries,  controlled  under  one  management, 
the  eflfect  will  be  the  same.  "  By  the  invariable  laws  of  hu- 
man nature  competition  will  be  excluded  and  prices  controlled 
in  the  interest  of  those  connected  with  the  combination  or 
trust." 

The  relief  prayed  of  ousting  the  defendant  from  its  cor- 
porate existence  can  not  be  granted;  it  is  barred  by  the  statute 
which  limits  actions  for  forfeiture  of  charter  to  five  vears  after 
the  act  complained  of  was  done  or  committed.'  But  there  is 
a  prayer  for  other  relief,  and  while  the  statute  does  not 
allow  actions  against  a  corporation  for  the  exercise  of  a  power 
or  franchise  under  its  charter  which  it  has  used  and  exercised 
for  a  term  of  twenty  years,  it  follows  that  within  that  twenty 
years  such  action  will  lie.  Hence  judgment  is  given  that  de- 
fendant be  ousted  "  from  the  power  to  make  and  perform  "  said 
agreement  or  any  part  of  it;  and  should  the  defendant  here- 
after still  do  any  act  provided  for  in  said  agreement  it  would 
be  held  as  doing  so  in  violation  of  this  judgment. 

>  Richardson  v.  Buhl,  77  Mich.  632;       •  The  "  Caseon  Monopolies,"  Darcy 
43  N.  W.  Rep.  1102.  v.  AUein,  Coke,  Pt.  11,  84  b. 

*  Revised  Stetutes,  6789. 
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Sectiok  Sixteek. 

United  States  r.  Jellico  Monntain  Coal  A  Coke  Co^  46  Fed.  483. 

A  coal  trust  is  ei^oined  as  eontrary  to  the  Sherman  Law. 

Under  the  Federal  statute  of  July  2, 1890,  entitled  "An 
act  to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies,"  there  is  a  jurisdiction  under  section  4  in  the 
name  of  the  United  States  as  complainant,  to  prevent  by  in- 
junction the  continuance  of  any  combination  or  contract  or 
trust  or  conspiracy  in  restraint  of  commerce  among  the  sev- 
eral states.  This  remedy  is  given,  although  there  is  also  the 
remedy  of  punishing  such  offenses  as  misdemeanors.  The 
questions  are  raised  that  the  Federal  courts  have  jurisdiction 
only  of  controversies  between  citizens  of  different  states,  and 
that  this  is  not  such  a  controversy;  and  it  is  also  claimed  that 
the  defendants  are  entitled  to  a  trial  by  jury  for  the  supposed 
offense  and  should  not  be  subjected  to  a  suit  in  equity,  and 
hence,  it  is  urged  that  the  act  is  unconstitutional.  The  court, 
however,  on  the  principle  that  all  acts  of  Congress  should  be 
deemed,  certainly  by  the  lower  courts,  constitutional  unless 
the  contrary  be  shown  by  clear  and  undeniable  reasons,  holds 
that  enough  has  been  made  to  appear  from  the  discussions  of 
numerous  authorities  pro  and  con  to  prevent  it  from  holding 
the  act  unconstitutional.  The  contract  in  question,  further  per- 
formance of  which  was  thus  stayed  by  injunction,  was  between 
coal  mining  companies  operating  chiefly  in  Kentucky,  and  coal 
dealers  in  Nashville,  Tennessee,  and  leading  features  of  the 
same  provided  for  establishing  prices,  changing  same  from 
time  to  time,  and  dividing  the  advauce  between  the  mine 
owner  and  the  dealer,  fixing  penalties  for  its  violation,  pre- 
venting the  mine  owners  from  selling  to  others  than  these 
dealers,  and  preventing  the  latter  from  buying  elsewhere. 
This  contract  is  illegal  under  several  parts  of  the  act,  and 
more  especially  because  it  is  an  attempt  to  monopolize  or 
combine  commerce  between  the  States. 
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Section  Seventeen. 

Olirer  r.  Gilmore,  52  Fed.  Rep.  503. 

Contract,  limiting  manufacture  of  hinges,  beld  Toid ;  principles  and 
tlieir  limitations  clearly  and  succinctly  stated. 

Brief  but  comprehensive  opinion  by  Putnam,  Circuit  Judge. 

While  recognizing  the  distinction  between  corporations 
owing  a  public  duty  {e.  g.  carriers)  and  corporations  of  a  purely 
private  nature  («.  g.  manufacturing  concerns),  yet  the  latter  are 
also  not  allowed  an  unlimited  scope  in  contracting.  They 
stand  in  this  respect,  however,  on  the  plane  of  individuals,  and 
may  enter  into  any  combination  which  the  latter  could  enter 
into. 

This  contract,  requiring  one  factory  to  cease  operations,  re- 
ceiving a  monetary  consideration  for  so  doing,  and  requiring 
the  other  not  to  increase  its  capacity,  will  not  be  upheld.  Al- 
though the  rules  as  to  restraint  of  trade  are  not  so  narrowly 
drawn  as  formerly,  yet  all  the  enlargement  now  permitted 
can  be  attributed  to  one  or  more  of  the  following  principles 
(under  none  of  which  falls  the  contract  in  question):  First 
Closing  no  establishment;  withdrawing  no  person  from  his 
trade  or  profession,  although  such  results  may  incidentally 
follow,  but  rather  apportioning  labor  and  being  thus  of  advan- 
tage.* Second.  Engaging  upon  new  enterprises,  which  parties 
would  not  do  excepting  upon  their  own  conditions."  Third. 
Conditions  under  which  persons  enter  the  employment  of 
manufacturers  or  dealers."  Fourth.  Enlarging  the  limit 
within  which,  for  proper  reasons,  a  party  may  bar  himself 
from  pursuing  his  trade  or  profession.*    The  good  will  of  a 

'Such  are  CoUinsv.  Locke,  L.  R.,  'niustrated  by  RousiUon  v.  Bou- 

4  App.  Cas.   674;   Machinery   Co.  v.  siUon,  14  Ch.  Div.  851. 

Dolph,  188  U.  S.  617;  11  S.  C.  R.  412;  ^Reviewing  Mitchel  v.  Reynolds.  1 

28  Fed.  Rep.  568.  P.  WiUiams  181  (A.  D.  1711);  Navi- 

« Such  as  Fowle  v.  Park,  181  U.  8.  gation  Co.  v.  Winaor,  20  WaU.  64. 
88;  9  S.  C.  R.  658;  Cloth  Co.  v.  Lor- 
6ont,  L.  R.,  9  £q.  845. 
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basiness  may  now  be  national  and  even  international,  and  the 
purchaser,  in  order  to  pay  the  best  price,  may  require  for  his 
protection  a  national  or  international  restriction;  this  also  en- 
ables the  seller  to  receive  the  best  price. 

In  none  of  these  is  trade  in  general  diminished;  there  is 
merely  a  substitution  of  one  person  for  another  in  the  partic- 
ular enterprise. 

^ot  so,  however,  with  the  contract  under  discussion.  Its 
tendency  is  to  destroy  the  usefulness  of  property;  to  deprive 
the  country  of  an  industrial  agency;  to  require  the  transfer  of 
residence  or  allegiance,  and  to  cause  a  cessation  or  diminution 
of  business. 

Prima  facie  the  contract  is  illegal;  still,  as  it  should  be 
judged  upon  its  reasonableness  under  all  its  circumstances,'  the 
demurrer  to  the  declaration  is  sustained,  but  with  leave  to 
plaintiff  to  amend  in  order  to  set  out  the  facts  and  to  obtain 
an  opportunity  to  recover  the  money  paid  under  the  contract. 

>Gibb8  V.  Gas  Ca,  180  U.  S.  896,  409;  9  S.  0«  B.  658;  Fowle  v.  Park, 
181  U.S.  88;  9&aB.658. 
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CHAPTER  V. 

CONSOLIDATION  PROCEEDINGS  HELD  SUFFICIENT. 

The  proceedings  in  consolidation,  though  technically  defect- 
ive in  f  onn,  may  be  deemed  cured  by  acquiescence;  especially 
when  the  consolidation  is  in  fact  actual  and  complete  in  all 
respects,  by  the  practical  union  and  joint  operation  of  the  con- 
stituent properties. 

When  the  statute  permits  consolidation  with  reference  to 
the  laws  of  another  state  the  proceedings,  if  in  accordance  with 
such  law,  are  valid,  although  in  the  absence  of  such  law  they 
would  be  invalid  in  the  state  which  gives  the  permission. 

A  fund  may  revert  to  the  benefit  of  those  who  accumulated 
it;  they  being  regarded  as  tenants  in  common  thereof,  although 
they  could  not  assert  their  right  to  it  as  a  consolidation,  their 
steps  toward  forming  one  having  been  illegal. 

Eights  vesting  upon  the  strength  of  a  consolidation  having 
taken  place  are  to  be  protected,  even  if  the  proceedings 
were  illegal,  when  such  proceedings  had  been  acquiesced  in 
and  the  parties  who  should  have  made  timely  objection  failed 
to  do  so. 

Defective  consolidation  may  be  cured  also  by  the  ac<juies- 
cence  of  the  parties,  who  should  have  objected,  taken  together 
with  legislative  recognition  of  the  consolidation;  such  recogni- 
tion precludes  all  inquiry  into  the  validity  of  its  origin. 

Consolidations  may  be  made  from  other  corporations  which 
are  themselves  the  result  of  prior  consolidations. 

Consolidation  is  proven  by  the  certificate  of  the  secretary  of 
state,  which,  in  some  cases,  is  made  conclusive  evidence  of  the 
suflBcienoy  of  the  proceedings. 

Acquiescing  stockholders  are  estopped  from  pleading  defects 
in  the  consolidation,  when  sued  by  its  creditors. 

The  depositing  of  the  articles  of  consolidation  with  the  sec- 
retary of  state  may  suffice,  though  they  were  not  filed;  the 
corporate  capacity  of  the  consolidation  is  derived  from  the 
charter  powers  of  the  constituents,  and  being  created  by  the 
execution  of  the  agreement,  exists  before  the  filing  of  the  ar- 
ticles of  consolidation. 
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Eight  to  consolidate  may  be  construed  to  embrace  street 
railroad  companies. 

The  stockholders  only  can  object  to  the  absence  of  their 
own  written  consent  when  that  is  requisite;  consolidation  laws 
are  to  be  liberally  construed;  the  plea  of  ultra  vires  is  not 
favored. 


Section  One. 

Williams  t.  New  Jersey  Southern  B.  B.  Co.,  26  N.  J.  Eq.  808. 

Defects  in  forms  in  effecting  consolidation  are  cared  by  aeqaiescence. 

Bill  by  mortgagees  to  recover  corporate  stock  which  had 
been  included  in  the  mortgage,  but  which  defendants  fraud- 
ulentlv  transferred.  The  bill  seeks  to  set  aside  its  transfer,  and 
relief  is  granted.  Question  chiefly  considered  is  that  the  mort- 
gage was  good  upon  the  stock  although  not  recorded  as  a  chat- 
tel mortgage. 

The  following  is  the  opinion  in  full: 

The  Chancellor.  The  demurrer  presents  the  following 
questions : 

1.  Whether  the  company,  now  known  as  the  New  Jersey 
Southern  Eailroad  Company  (formerly  as  the  Raritan  and  Dela- 
ware Bay  Railroad  Company)  had  power,  when  the  mortgage  of 
the  complainant  was  executed,  to  mortgage  personal  property 
not  then  owned  by  them,  but  which  they  might  afterward 
acquire. 

2.  Whether,  if  the  mortgage  covers  the  stock  of  the  Long 
Branch  and  Sea  Shore  Railroad  Company,  it  is  not  necessary 
to  its  validity,  as  to  that  property,  that  it  should  have  been 
filed  in  accordance  with  the  provisions  of  the  "  Act  concerning 
chattel  mortgages."  By  act  of  the  legislature,  appro ve<l  March 
17, 1854  (pamph,  L.  1854,  p.  530),  the  Raritan  and  Delaware 
Bay  Railroad  Company  was  authorized  to  mortgage  their  road, 
lands,  personal  property,  privileges,  franchises  and  appurte- 
nances. 

Under  the  power  they  executed  a  mortgage  which  was  fore- 
closed, and  their  railroad  and  all  their  real  and  personal  estate 
and  franchises  were  purchased  by  Benjamin  Williamson  and 
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George  K.  Titus,  who  afterward,  under  the  provisions  of  the 
''Act  concerning  the  sale  of  railroads,  canals,  turnpiices,  and 
plank  roads,"  (Nix.  Dig,  791)  with  their  associates,  became  a 
new  body  corporate  and  politic  by  the  name  of  the  mort- 
gagors. The  Baritan  and  Delaware  Bay  Railroad  Company, 
and  by  virtue  of  the  provisions  of  that  act,  became  entitled  to 
all  the  rights,  liberties,  privileges  and  franchises  of  the  orig- 
inal corporation,  among  which  was  the  power  of  mortgaging 
their  property,  given  by  the  act  of  1854.  In  the  exercise  of 
this  power  they  executed  the  mortgage  in  suit,  which  was 
given  upon  all  the  real  and  personal  property  of  the  corpora- 
tion then  held,  or  acquired,  or  thereafter  to  be  held  or  ac- 
quired, for  use  in  the  connection  with  its  road,  and  its 
branches,  or  any  part  thereof,  or  with  the  business  thereof. 

The  mortgage  contains  a  covenant  for  further  assurance, 
under  the  mortgage,  of  all  the  property  and  things  mortgaged 
or  intended  to  be  mortgaged.  The  mortgagors  (the  name  of 
their  corporation  then  being  The  New  Jersey  Southern  Rail- 
road Company),  subsequently  to  the  execution  of  the  mortgage, 
acquired  the  railroad,  and  its  appurtenances,  of  The  Long 
Branch  and  Sea  Shore  Railroad  Company. 

For  the  purpose  of  acquiring  them,  and  as  the  means  of 
consolidating  the  road  and  property  of  the  latter  company 
with  theirs,  they  purchased  capital  stock  of  that  company  to 
the  extent  of  sixteen-seventeenths  of  the  whole  amount.  The 
bill  states  that  the  demurrant,  being  the  president  of  the  mort- 
gagors (then  the  Southern  company),  on  the  false  and  fraudu- 
lent pretense  that  the  mortgagors  were  indebted  to  him,  took 
that  stock  into  his  possession,  pretending  to  take  it  as  collateral 
security  for  indebtedness  of  the  Southern  company  to  him, 
and  fraudulently  caused  it  to  be  sold  at  auction,  and  bought  it 
in  himself,  through  his  agents.  The  bill  seeks  relief  against 
him  accordingly.  The  mortgagors  had  the  right,  and  possessed 
the  power,  to  acquire  the  stock  in  question.  By  the  6th  section 
of  a  supplement  (approved  February  16th,  1870),  to  the  act  of 
incorporation  of  the  Raritan  and  Delaware  Bay  Railroad 
Company  (pamph.  L.  1870,  p.  232)  they  were  authorized  and 
empowered  to  unite  with  such  company  or  companies  as  were 
or  might  be  incorporated  by  this  state,  whose  railroad  or  rail- 
roads, or  branches,  might  connect  with  the  railroad  or  branches 
of  the  mortgagors;  and,  to  that  end,  with  the  consent  of  two- 
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thirds  of  their  own  stockholders  and  the  same  proportion  of  the 
company  or  companies  with  which  they  should  propose  to  unite, 
to  consolidate  the  capital  stock  of  such  company  or  companies 
with  their  own,  the  assent  of  the  stockholders  to  the  consoli- 
dation to  be  certified  to  the  satisfaction  of  the  governor,  and 
filed  in  the  secretary  of  state's  office.  ' 

By  a  supplement  approved  February  16,  1870  (pamph.  L. 
1870,  p.  228),  to  the  act  of  incorporation  of  the  Sea  Shore  com- 
pany, power  was  given  to  that  company  and  the  mortgagors 
to  consolidate  their  respective  capital  stocks  on  the  like  terms 
with  those  provided  in  the  above  mentioned  6th  section  of  the 
supplement  to  the  charter  of  the  mortgagors.  By  the  3d  section 
it  was  provided  that  the  mortgagors  might,  in  lieu  of  such  con- 
solidation, purchase  the  stock  of  the  Sea  Shore  company,  or 
might  purchase  their  road  and  pay  for  it  in  capital  stock  of  the 
mortgagors,  to  be  issued  by  them,  and  which  they  were  thereby 
authorized  to  issue  accordingly,  for  the  purpose. 

Of  the  capital  stock  of  the  Sea  Shore  company  (which  did 
not  exceed  1718  shares)  the  mortgagors  (then  as  before  men- 
tioned, by  change  of  name,  the  New  Jersey  Southern  Railroad 
Company)  lawfully  acquired  under  this  authority  1619  shares,  or 
thereabouts,  and  a  consolidation  of  the  roads  was,  in  fact,  made. 

The  Sea  Shore  company  ceased  to  keep  up  their  separate 
organization,  except  as  a  mere  matter  of  form  and  in  the 
interest  of  the  Southern  company;  they  surrendered  to  the 
Southern  company  their  railroad,  property  and  equipments, 
and  the  latter  took  and  retained  until  the  filing  of  the  bill, 
entire,  absolute  and  exclusive  possession  thereof  accordingly, 
to  their  own  use,  in  all  respects,  and  used  them  as  their  own, 
as  part  of  their  own  plant  and  undertaking,  and  as  part  of 
their  main  road.  The  Southern  company,  abandoning  their 
terminus  and  terminal  arrangements  at  Port  Monmouth, 
made  the  terminus  of  the  Sea  Shore  road  at  Sandy  Hook 
their  only  point  of  connection  with  New  York,  and  spent 
over  $300,000  in  repairs  to,  and  equipment  of  the  Sea 
Shore  road,  and  in  building  station  and  engine  houses,  etc., 
on  that  road,  and  with  their  own  funds  constructed  about 
three  miles  of  railroad  in  extension  of  the  Sea  Shore  road 
from  what  was  its  then  tenninus  to  its  present  terminus 
on  Sandy  Hook,  and  this  extension  and  its  piers,  slips 
and  other  structures  became  and  were  and  are  an  undis- 
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tinguishable  part  of  the^  oontinnons  line  of  the  Southern 
road,  which  can  not  be  operated  without  them.  In  fact,  the 
consolidation  was  actual  and  complete  in  all  respects.  The 
purchase  and  sale  and  delivery  of  the  stock  (sixteen-seven- 
teenthsof  the  whole),  by  virtue  of  the  legislative  authority 
referred  to,  for  the  purpose  of  consolidation,  and  the  conse- 
quent actual,  practical  and  absolute  consolidation  completely 
recognized  in  all  things,  will  be  held  in  equity  to  be  a  con- 
solidation in  accordance  with  the  provisions  of  the  act. 
If  the  provisions  are  lacking,  it  is  not  in  substance,  but  form 
merely;  the  consolidation  has  been  fully  acquiesced  in.  If 
the  consent'  of  the  stockholders  of  the  companies  does  not 
appear,  it  has,  nevertheless,  been  given.  The  Southern  com- 
pany bought,  and  the  stockholders  of  the  Sea  Shore  company 
sold.  The  board  of  directors  of  the  former  represented  the 
whole  of  the  stockholders  of  their  company  in  the  purchase, 
and  the  stockholders  of  the  Sea  Shore  company  acted  for 
themselves.  Two-thirds  of  the  stockholders  of  each  company 
have,  in  fact,  consented  to  the  coDsolidation.  The  Southern 
company  are  the  owners  of  two-thirds  of  the  capital  stock  of 
the  Sea  Shore  company. 

The  complainant  is,  as  to  the  railroad  and  its  appurtenances 
so  acquired  and  constructed,  on  the  case  made  by  the  bill, 
entitled  to  specific  performance  of  the  covenant  for  further 
assurance  in  his  mortgage,  and  it  might  be  decreed  in  this 
suit.  Equity  will,  in  such  a  case  as  is  presented  here,  supply 
the  formalities.  Story's  Eq.  Jur.,  98 ;  Gibbs  v.  Marsh,  2  Mete. 
243;  Shakel  v.  Duke  of  Marlborough,  4  Madd.  463;  Metcalfe 
V.  Archbishop  of  York,  1  M.  &  C.  547;  Brown  v.  Higgs,  8  Ves. 
561;  Amerman  v.  Wiles,  9  C.  E.  Green,  15. 

The  bill,  as  before  stated,  alleges  that  the  demurrant,  while 
president  of  the  Southern  company,  fraudulently  possessed 
himself  of  this  stock,  and  charges  that  when  he  took  it,  it  was 
with  full  notice  of  the  complainant's  mortgage,  and  of  the 
legal  and  equitable  lien  thereunder  upon,  and  rights  in,  the 
stock. 

The  question  raised  by  the  demurrer  on  this  head  is,  whether 
the  mortgagors,  whose  power  to  mortgage  the  real  estate 
then  owned  by  them,  and  the  personal  property  which  they 
then  owned  and  had  in  possession,  is  not  questioned,  had  the 
power  to  mortgage  personalty  thereafter  to  be  acquired.    The 
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acquisition  of  the  stock  under  the  authority  of  the  act  of  the 
legislature,  was,  as  before  stated,  the  means  by  which  the  road 
of  the  Sea  Shore  company  was  acquired.  The  mortgage 
covers  the  real  property  so  acquired,  and  if  the  means  of  ac- 
quirement, the  stock,  only  be  considered,  it  covers  them.  The 
mortgaging  of  personalty  thereafter  to  be  acquired,  was  a 
legitimate  exercise  of  the  power  to  mortgage  personal  prop- 
erty, granted  by  the  act  of  1854,  and  it  will  be  maintained  and 
effectuated  in  equity  accordingly.  Story's  Eq.  Jur.,  1040, 
1055;  Willink  v.  M.  0.  &  B.  Co.,  8  Green's  Ch.  377;  Coev. 
Pennock,  2  Redf.  Am.  Railw.  Cas.  667;  Pennock  v.  Coe,  23 
How.  117;  Galveston  R.  R.  Co.  v.  Cowdrey,  11  Wall.  459;  U. 
S.  V.  N.  O.  R.  R.,  12  Wall.  362;  Mitchell  v.  Winslow,  2  Story's 
C.  C.  R.  630.  The  mortgage  in  question  has  received  confir- 
mation in  the  above-mentioned  supplement  to  the  charter  of 
the  Raritan  and  Delaware  fiay  Railroad  Company  (pamph. 
L.  1870,  p.  230),  the  preamble  of  which  act  recites  the  giving  of 
the  mortgage  under  which  the  sale  to  Messrs.  Williamson  and 
Titus  was  made,  and  the  subsequent  organization  of  the  com- 
pany by  them  and  their  associates;  the  issuing  of  the  capital 
stock  of  the  new  corporation,  and  the  giving  of  the  complain- 
ant's mortgage,  and  the  act  thereupon  ratifies  and  confirms 
the  proceedings  set  forth  in  the  preamble. 

The  demurrant  objects  that  the  complainant's  mortgage  is 
not  valid  as  to  the  stock,  because  it  was  not  filed  according  to 
the  provisions  of  the  "  act  concerning  chattel  mortgages."  A 
mortgage  of  capital  stock  of  a. corporation  is  not  within  that 
act.  Such  stock  is  not  goods  or  chattels  within  the  meaning 
of  the  statute.  It  is  obvious  that  the  act  has  reference  to 
pledges  of  personal  property  of  a  kind  which  is  capable  of 
visible  possession.  The  Massachusetts  act,  requiring  the  record- 
ing of  chattel  mortgages,  provides  that  "  no  mortgage  of  per- 
sonal property  shall  be  valid  against  any  other  person  than 
the  parties  thereto,  unless  possession  of  the  mortgaged  prop- 
erty be  delivered  to  and  retained  by  the  mortgagee,  or  unless 
the  mortgage  be  recorded  by  the  clerk  of  the  town  where  the 
mortgagor  resides." 

In  Marsh  v.  Woodbury,  1  Mete.  436,  it  was  held  that  it  ap- 
plied only  to  goods  and  chattels  capable  of  delivery,  and  not  to 
the  defeasible  or  conditional  assignment  of  a  chose  in  action. 
See  also  Winsor  v.  McLellan,  2  Story's  C.  C.  R,  492.     But  as 
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between  mortgagor  and  mortgagee,  a  mortgage  of  chattels  is 
good  without  filing,  and  a  mortgage  of  chattels  which  has  not 
been  filed  is  valid  against  a  subsequent  purchaser  or  mortgagee 
of  the  chattels,  with  notice^  Kational  Bank  of  the  Metropolis 
V.  Sprague,  6  C.  E.  Green  530.  The  bill,  as  has  been  stated, 
alleges  that  the  demurrant,  when  he  took  the  stock,  had  full 
notice  of  the  complainant's  mortgage,  and  of  the  lien  and  rights 
on  and  in  the  stock  created  and  conferred  thereby.  On  the 
bill  his  attitude  is  that  of  a  fraudulent  trustee  inequitably 
seeking  to  convert  the  trust  funds  to  his  own  use.  If  such  be 
his  true  position,  and  on  demurrer  it  must  be  assumed  that  it 
is  so,  for  so  the  bill  declares  it,  the  objection  that  the  mort- 
gage was  not  filed  is  not  available  to  him. 

Nor  can  the  demurrant  avail  himself  of  the  objection  which 
he  urges  in  favor  of  creditors  of  the  Southern  Company  as 
against  the  mortgage.  The  mortgage  is  as  to  the  stock,  even  if 
it  be  conceded  that  the  stock  is  within  the  act  concerning  chat- 
tel mortgages,  good  as  against  everybody  but  those  who  are 
hindered  or  defeated.  Any  person,  therefore,  who  would  con- 
test it,  must  establish  his  position  before  the  court  as  one  of 
those  in  aid  of  whom  the  statute  was  framed.'  National  Bank 
of  the  Metropolis  v.  Sprague,  supra. 

The  demurrer  will  be  overruled,  with  costs. 

Section  Two. 

Attonie7*Geiieral  t.  Boston  k  Ma'ne  Railroad,  100  Mass.  09. 

Consolidated  company  allowed  in  one  state  to  increase  its  stock  bj 

method  giren  by  statute  in  another. 

Information  brought  by  the  Attorney- General  to  restrain 
the  Boston  &  Maine  Eailroad  from  increasing  its  capital 
stock  for  the  purpose  of  extending  its  road,  and  from  issuing 
the  new  stock  at  par  to  its  stockholders.  Kespondent  is  a 
consolidation  of  companies  of  Massachusetts  and  other  states; 
it  is  made  subject  to  the  general  laws  of  these  states  respect- 
ively, and  to  the  same  duties  and  liabilities  as  the  several  cor- 

1  Recent  instructive  case  is  Farmers  notice  required  to  be  given  to  stock- 

L.  &T.  Co.  V.  Toledo,  etc.  Ck).,  67  Fed.  holders  had  not  been  given  and  cer- 

R.  40,  sustaining  a  consolidation  on  tificate  not  recorded.    See  the  opinion 

the  theory  of  its  being  a  de  facto  cor-  in  fuU,  citing  many  cases, 
poration,  and  acquiesced  in,  though 
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porations  of  which  it  was  formed.*  By  an  act  of  Maine '  the 
corporation  is  authorized  to  make  the  extension,  and  to  increase 
its  capital  stock  by  a  sam  not  exceeding  two  millions  of  dollars, 
and  to  issue  the  same  in  the  mode  adopted  by  defendants;  the 
law  of  Massachusetts  existing  at  that  time  *  allowed  the  same 
mode,  but  was  changed  before  the  vote  of  the  stockholders 
was  had  *  authorizing  the  directors  to  issue  the  new  stock/ 
Such  action  of  defendant  is  illegal  if  the  latter  statute  is  ap- 
plicable to  the  case. 

The  action  was  legal  under  the  statute  of  Maine,  and  if  the 
State  of  Massachusetts  had  not  acted  in  the  matter  at  all 
there  would  be  a  very  important  question  presented  as  to  the 
relative  powers  of  the  several  states  by  whose  concurrent 
action  the  consolidated  corporation  has  been  created,  acting 
independently  of  each  other,  over  the  corporation,  and  partic- 
ularly over  that  part  of  the  road  situated  within  their  limits. 
But  the  latter  state  has  taken  action  on  the  matter;  while  for- 
bidding an  extension  of  the  road,  or  an  increase  of  capital 
without  legislative  consent,*  yet  the  act  also  contains  a  proviso 
that  it  shall  not  be  construed  to  prohibit  the  Boston  &  Maine 
Bailroad  from  extending  its  railroad  to  Portland,  in  the  State 
of  Maine,  "  under  authority  granted  by  the  legislature  of  said 
state;''  this  is  equivalent  to  a  consent  to  the  increase  of  stock 
and  manner  of  issue  set  forth  in  the  Maine  statute.  Defend- 
ant, for  the  same  reason,  is  also  exempt  from  Chapter  392, 
which  requires  that  the  new  stock  be  sold  at  public  auction  in 
Boston.  The  legislature  has  permitted  the  proposed  extension 
to  be  made  under  the  laws  of  the  State  of  Maine,  and  hence 
this  chapter  (392),  as  well  as  Chapter  389,  are  not  applicable 
to  the  case;  both  were  passed  at  the  same  time;  they  form  part 
of  one  system,  and  it  would  be  inconsistent  with  the  above 
named  proviso  if  they  were  made  applicable  to  this  case. 
Information  dismissed. 

»  Ste.  1841,  c.  66;  1848,  c.  90;  St  of  » St  1870,  c.  179. 

N.  H.  1841,  c.  0;  St  of  Maine,  1848,  *  December  18, 1871. 

c  108.  •  StB.  1871,  cc.  889,  893. 

*  Approved  February  17, 1871.  •  St  1871,  o.  889. 
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Section  Thbbb. 

New  Tork  &  Sbaron  Canal  Co.  y.  The  Falton  Bank,  7  Wendell,  412. 

Corporations,  eyen  if  not  legally  consolidated,  may  be  tenants  in 

common  in  a  Aind. 

Suit  in  assumpsit  by  two  canal  companies  to  recover  from  a 
bank  a  sum  placed  there  in  a  single  joint  deposit  for  the  ben- 
efit of  both.  A  witness,  who  made  the  deposit,  offered  to 
prove  such  facts  as  would  establish  the  consolidation  of  the 
plaintiffs.  The  offer  was  refused,  and  plaintiffs  nonsuited 
below;  reversed  in  Supreme  Court. 

Plaintiffs  contended  that  they  might  be  tenants  in  common 
of  the  fund.'  Defendant  replies  that  they  can  not  consolidate 
nor  create  a  joint  fund  for  such  illegal  purpose;  they  must  sue 
separately  at  law,  each  for  its  share,  or  jointly  in  equity.  Not- 
withstanding their  agreement  to  unite,  the  law  views  them  as 
separate  bodies.* 

The  court  concedes  that  the  general  principle  is  against  the 
power  of  corporations  to  consolidate  their  stock  or  form  part- 
nerships. They  have  only  such  powers  as  are  granted,  and 
those  necessarily  incident.  The  plaintiffs,  not  being  partners, 
make  a  joint  deposit;  hence,  they  are  tenants  in  common  in 
the  fund,  and  may  sue  jointly  for  it  at  law.  Two  banks  may 
take  one  security  from  a  failing  debtor,  and  thus  be  joint 
obligees  in  the  same  bond.  The  plaintiffs  here  can  not  bring 
separate  actions  for  the  share  of  each  in  said  fund,  as  the  bank 
can  not  know  how  much  belongs  to  each,  and  should  not  have 
the  responsibility  of  deciding.  Hence,  if  they  can  not  bring 
a  joint  action,  the  bank  could  retain  a  fund  which  it  admits 
belongs  to  the  plaintiffs,  or  could  drive  them  into  equity.  The 
action  in  assumpsit  is  sufficient. 

>  Citing  1  Kidd,  108(  2  Kent.  Com.,      •  14  Maas.  58;  1  Pick.  297,  80S. 
215. 
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Section  Foub. 

Union  Trust  Co.  y.  Illinois  Midland  By.  Co.,  6  S.  C.  R.  809,  117  U.  S.  484. 

Teehnieal  defects  cured  hj  acquiescence  and  hj  new  rig^hts  resting 

on  the  strength  of  the  consolidation. 

Various  roads  having  become  united  by  consolidation,  or 
merger,  or  purchase,  afterward  were  subjected  to  foreclosure, 
pending  which  they  were  placed  in  the  hands  of  a  receiver, 
who  received  orders  from  time  to  time  from  the  court,  author- 
izing him  to  expend  money  for  betterments,  improvements 
and  expenses,  and  to  issue  his  certificates  for  the  same.  These 
orders  are,  in  the  main,  sustained  by  the  supreme  court. 

Particular  objection  was  made  by  the  holders  of  the  unsur- 
rendered and  unexchanged  bonds  of  one  of  the  original  com- 
panies, on  the  ground  that  they  had  nothing  to  do  with  the 
conduct  of  a  joint  enterprise,  and  could  derive  no  benefit 
therefrom;  that  they  had  denied  constantly  the  validity  of  the 
sale  of  the  road,  and  did  not  acquiesce  in  any  act  of  union  of 
the  roads. 

The  argument  is  made  that  there  was  no  affirmative  legisla- 
tive authority  for  the  purchase  and  sale  of  the  Paris  &  Deca- 
tur road.  The  circuit  court  was  of  the  opinion  (and  the  su- 
preme court  sustains  it)  that  the  warrant  for  the  purchase 
could  be  found  in  the  charter  of  the  purchasing  company;  the 
effect  was  to  establish  a  continuous  line;  there  is  nothing  in 
the  charter  of  the  selling  company  expressly  forbidding  it;  the 
arrangement  has  been  fully  executed,  and  never  questioned  in 
a  direct  proceeding  by  the  state  or  by  those  interested  in  the 
selling  company;  and  hence  the  inquiry  as  to  the  matters  in- 
volved in  the  case  should  not  be  determined  by  the  technical 
validity  of  said  contract  of  sale.  This  is  one  of  the  many  in- 
stances in  which  contracts,  though  originally  invalid  and  not 
obligatory  upon  the  parties,  should  be  allowed  to  stand,  because 
they  have  been  executed  and  the  rights  of  others  have  been 
acquired  with  reliance  thereon  and  expenditure  of  money 
therefor.*  By  legislation  and  judicial  construction  great  en- 
couragement has  been  given  to  the  union  and  consolidation  of 
lines  in  order  to  bring  them  under  the  same  management.* 

'Thomas  ▼.  Raikoad,  101  U.  S.  71.       *  Dimpfel  v.  Ohio  &  M.  Ry.  Co.,  9 

BisB.  129. 
10 
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Hence,  the  persons  now  objecting  are  estopped;  by  reason  of 
their  acquiescence  and  failure  in  due  time  to  question  by  a 
proper  proceeding  the  validity  of  the  acts  of  which  they  now 
complain;  and  furthermore,  they  are  estopped  (and  this  is  a  suf- 
ficient ground  by  itself)  because  of  their  allowing,  without  ob- 
jection, the  receiver  and  court  for  a  long  time  to  contract  debts 
with  reference  to  the  whole  line  as  a  unit,  until  it  became  too 
late  to  be  able  to  separate  the  portions  of  the  line  with  refer- 
ence to  the  benefits  and  expenditures  conferred  upon  or  in- 
curred by  each  respectively,  and  to  adjust  the  accounts  be- 
tween them  accordingly;  and  also  because  important  rights 
have  grown  up  based  on  the  unity  of  the  interests  of  all  the 
roads.* 

Section  Five. 

Mead  y.  New  Tork,  Hoasatonie  &  Northern  B.  B.  Co.,  45  Conn.  199. 
Defects  cured  by  acquiescence  of  parties  and  by  legislatire  recognition. 

Bill  to  foreclose  a  mortgage  made  by  the  New  Tork,  Housa- 
tonic  &  Northern  R.  R.  Co.,  a  corporation  created  by  the  con- 
solidation of  two  previously  existing  corporations,  one  of 
which  bore  the  same  name  and  was  located  in  part  in  Connect- 
icut and  in  part  in  New  York;  the  other  was  located  wholly 
within  New  York.  The  foreclosure  was  resisted  by  a  creditor 
and  stockholder  of  the  consolidated  company,  upon  the  follow- 
ing, among  other,  grounds;  the  mortgagor  at  ithe  time  of 
making  the  mortgage  had  no  legal  or  valid  existence;  the  agree- 
ment for  the  consolidation  was  then  inoperative  and  void  be- 
cause neither  of  the  corporations  was  then  "  operating  a  railroad 
either  wholly  within  or  partly  within  and  partly  without  the 
State  of  New  York; "  that  the  consolidation,  if  valid  in  the 
State  of  New  York,  did  not  and  could  not  transfer  to  the  new 
company  the  rights,  franchises  and  property  of  the  old  com- 
pany in  Connecticut,  and  the  new  company  at  the  time  of  the 
mortgage  had  no  interest  therein.  Judgment  sustaining  the 
mortgage,  affirmed. 

1  This  is  snbmitted  as  a  sufficient  the  duties  and  powers  of  receivers, 
statement  of  this  decision  so  far  as  it  See,  also,  Bradford  v.  Frankfort^  etc., 
concerns  corporate  combination;  the  Co.,  (Ind.)  46  N.  K  R  741,  a  very 
case  covers  some  twenty-iive  pages  completeandrecent  discussion  of  this 
in  the  Reporter  and  concerns  mostly  topic. 
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The  New  York,  Hoasatonic  &  Northern  Railroad  Company 
was,  on  September  8,  1863,  duly  organized  under  the  laws  of 
the  State  of  New  York,  to  establish  a  road  from  a  point  in 
New  York  to  a  point  in  Connecticut.  On  July  1,  1864,  that 
company  obtained  legislative  permission  from  Connecticut,  to 
extend  its  road  into  Connecticut.  On  May  1,  1865,  this  cor- 
poration was  authorized  by  the  legislature  of  New  York  to 
accept  and  exercise  the  powers  conferred  by  the  statute  of 
Connecticut. 

May  20, 1 869,  an  act  was  passed  by  the  legislature  of  New 
York  providing  for  consolidation  of  railroad  companies. 

On  April  18,  1872,  the  above  company  and  the  Southern 
Westchester  Kailroad  Company  were  consolidated. 

The  only  person  objecting  is  himself  a  creditor  and  stock- 
holder of  the  consolidated  company;  it  is  an  extraordinary 
claim  for  him  to  make  and  is  fully  answered  by  an  act  of  the  New 
York  legislature  of  1873,  which  recognized  the  existence  of  the 
consolidated  corporation,  and  thereby  ratified  and  confirmed  the 
agreement  by  which  it  was  effected.*  It  is  said,  however,  by 
counsel,  that  the  recognition  was  merely  of  the  corporation 
and  did  not  operate  as  a  ratification  of  the  agreement  of  con- 
solidation; but  the  cases  hold  that  where  the  legislature  has 
recognized  a  corporation  all  inquiry  into  the  regularity  of  its 
organization  will  be  precluded.*  The  consolidation  was  also 
authorize  by  an  act  of  the  Connecticut  legislature.*  Said  act, 
requiring  that  the  consolidation  shall  be  in  pursuance  of  the 
laws  of  the  State  of  New  York,  is  complied  with  by  any  pro- 
ceeding in  that  state  by  which  the  consolidation  is  lawfully 
effected,  whether  by  a  lawful  agreement  for  such  consolida- 
tion, or  an  act  of  the  legislature  effecting  it,  or  a  recognition 
by  the  legislature  of  the  consolidated  corporation  as  in  exist- 
ence. The  legal  existence  of  the  consolidated  corporation,  in 
Connecticut  as  well  as  in  New  York,  is  thus  conclusivelv  estab- 
iished;  its  effect  was  to  transfer  to  the  new  company  all  the 
property  of  the  old  in  each  state,  and  disposes  of  the  objection 
in  that  respect.  The  consolidated  company  also  obtained  all 
the  powers  of  the  original  companies,  including  the  powers  to 

>  New  York  Statute  of  1878,  page  ham,  85  lU.  562;  Kenawha  Co.  v.  Ee- 
298.  nawha,  etc.,  Coal  Co.,  7  Blatch.   891 

« Black  River  R.  R.  Co.  v.  Barnard,       "July  81st,  1872. 
81  Barb.  258;  The  People  v.  Farn- 
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borrow  money  and  make  mortgage;  hence,  the  mortgage  is 
valid.* 

Section  Six. 
Taylor  r.  Atlantic  &  Great  Western  B,  B.  Co.,  57  How.  Pr.  (N.  Y.)  26. 

Consolidation  of  prior  eonsolidation  may  make  a  purchase  money  mort- 
gage; the  bonds  replace  those  of  the  constituent  companies. 

Action  to  foreclose  a  mortgage  made  by  a  consolidated  rail- 
road company.  The  defendant  bank  holding  not  quite  $2,000,- 
000  of  the  bonds,  asserts  that  only  about  $7,000,000  in  all  of 
the  entire  issue  of  $56,000,000  are  valid,  and  that  the  rest 
should  be  declared  invalid.  Judgment  sustains  the  entire 
issue. 

The  scheme  devised,  divested  of  the  peculiar  forms  followed 
for  carrying  it  into  effect,  was,  in  sutetance,  the  sale  of  the 
property  under  foreclosures  for  the  benefit  of  the  creditors,  its 
purchase  by  them  through  the  agency  of  the  three  persons  se- 

'Citations  by  appellant's  counsel  Patterson,!  Denio61;  a  ratification 
covered,  among  others,  the  following  act  must  have  the  usual  formalities 
propositions :  The  New  York  law  (2  and  be  passed  with  intent  to  ratify: 
N.  Y.  Rev.  Stat.  656)  requires  that  Bishop  v.  Brainard,  28  Conn.  289; 
the  consolidating  roads  nhould  be  op-  recognition  applies  only  to  defects  in 
erated.  "Operating "means constant  form:  Black  River,  etc.,  R.  R  Co.  v. 
use  in  the  running  of  trains,  in  its  Barnard,  81  Barb.  758.  The  original 
Tegular  course  of  business  for  passen-  Connecticut  corporation  remained 
gers  and  freight,  over  ita  entire  even  if  the  consolidation  was  valid  in 
length.  People  v.  Albany  &  Ver-  NewYork:Mullerv.Dows,40tto,444, 
mont  R.  R.  Co.,  24  N.  Y.  261;  State  447;  no  authority  is  shown  for  the 
V.  Hartford  &  New  Haven  R.  R.  Co.,  title  to  the  property  passing  out  of 
29  Conn.  588.  The  facts  do  not  show  the  Connecticut  corporation;  its 
such  operating.  Consolidating  com-  gra^t  of  powers  are  to  be  strictly 
panies  must  bring  themselves  clearly  construed:  Green's  Brice's  UltraVires, 
within  the  provisions  upon  which  the  68;  the  powers  are  fixed  by  the  law 
authority  is  granted.  Green's  Brice's  of  the  state  granting  the  charter: 
Ultra  Vires,  278.  A  charter  being  a  Penobscot  Boom  Corporation  v.  Law- 
contract,  any  alteration  must  have  son,  16  Maine,  224;  Michigan  Bank 
the  sanction  of  the  legislature.  Id.  v.  Gardner,  15  Gray,  862;  it  has  only 
689.  The  legislature  itself  can  not  such  powers  as  are  expressly  granted 
make  any  alteration  without  pre-  or  necessary  to  carry  these  into  ef- 
vious  public  notice.  Gen.  Stat.  79.  feet:  Occum  Co.  v.  SpragueMfg.  Co., 
A  corporation  can  not  even  dissolve  84  Conn.  541 ;  New  York  &  Hartford 
itself:  Reed  v.  Cornwall,  27  Conn.  R.  R  Co.  v.  Kip,  46  N.  Y.  652;  2  N. 
48;  nor  form  another,  either  alone  or  Y.  Rev.  St.  891. 
with  others:  Medical  Institution  y« 
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lected  by  them,  and  who  acted  as  their  trustees,  and  the  sale  to 
the  railroad  company  formed  bv  the  consolidation  of  the  inter- 
mediate  corporations  and  a  mortgage  executed  by  the  latter  to 
secure  its  obligation  to  pay  the  purchase  price.  This  does  not 
materially  differ  from  an  ordinary  sale  of  property  on  credit, 
where  the  purchase  price  is  secured  by  the  mortgage  of  the  pur- 
chaser given  on  the  property.  The  power  to  buy  would  seem 
to  include  the  power  to  become  obligated  to  pay  the  purchase 
price,  and  to  secure  it  by  mortgage.  While  the  company  held 
property  so  purchased  it  would  be  plainly  estopped  from  deny- 
ing its  liability  for  the  price.* 

The  defendant  bank  having  received,  and  now  claiming 
under,  the  bonds  secured  by  the  mortgage,  is  estopped  from 
denying  the  facts  recited  in  the  mortgage.  Most  of  these 
bonds  were  issued  and  used  to  replace  other  bonds  issued  by 
previous  railroad  corporations,  some  of  which  owed  portions 
of,  and  one  of  which  acquired  title  to,  all  the  property  of  th,e 
present  corporation. 

The  residue,  not  over  $2,000,000  (held  almost  entirely  by 
defendant  bank),  were  known  as  surplus  bonds  and  used  in  the 
purchase  of  rails  and  the  borrowing  of  money  for  the  use  of 
the  railroad  corporation.  The  property  involved  will  not  sell 
for  more  than  $12,000,000,  at  the  most. 

While  corporations  can  act  only  within  the  limits  of  author- 
ity affirmatively  given  them  or  appropriately  requisite  for  the 
attainment  of  the  objects  they  were  designed  to  accomplish, 
and  while  this  highly  salutary  rule  is  to  be  observed  in  order 
to  prevent  corporations  from  becoming,  what  they  are  so  often 
inclined  to  become,  unrestrained  and  destructive  monopolies 
of  individual  enterprise,  yet  when  their  acts,  with  this  restric- 
tion, appear  authorized,  they  are  to  be  sustained. 

The  creditors  and  bondholders  of  the  original  corporations, 
of  New  York,  Ohio  and  Pennsylvania,  respectively,  had  the 
right  to  have  the  properties  sold  on  mortgage  foreclosures, 
and  to  have  them  bid  in  by  trustees  for  them.  The  consoli- 
dation of  these  corporations  was  within  the  authority  of  the 
law,  which  does  not  bar  from  its  privileges  corporations  which 
themselves  were  formed  from  prior  consolidations.'  The  only 
restrictions  upon  consolidation  are  that  they  form  a  continuous 

^  Whitney  Arms  Ca  v.  Barlow,  68       'Laws  of  1869,  Vol.  2,  2899.  30,  Sea 
N.  Y.  63,  1;  Id.  VoL  1,  2408,  Sec.  9, 
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line  and  that  they  shall  not  be  parallel  or  competing  lines. 
The  sundry  laws  of  Pennsylvania  and  Ohio '  authorized  the 
act  of  the  respective  corporations  of  those  states. 

The  three  corporations  which  afterward  entered  into  the 
consolidated  company  executing  this  mortgage,  must  be  re- 
garded as  having  been  lawfully  formed.  They  each  actually 
existed,  and  had  the  power  to  exercise  all  the  functions  secured 
to  such  corporations  under  the  laws  of  their  respective  states. 
And  while  it  was  in  terms  provided  that  the  newly  formed 
corporation  should  hold  the  property  purchased  free  and  dis- 
charged from  all  liability  for  the  debts  of  the  original  corpo- 
ration, as  that  was  a  provision  made  solely  for  its  benefit  and 
advantage,  it  could  be  waived  by  it;  for  this  power  of  waiver 
has  been  so  far  extended  as  to  permit  it  to  be  exercised  as  to 
statutory  and  even  constitutional  advantages.*  The  statute  did 
not  prohibit  the  new  corporation  from  assuming  the  debts  of 
its  predecessors;  it  simply  exonerated  it  from  liability  for  them. 
And  that  privilege  was  waived  by  the  agreement  pursuant  to 
which  the  sale  was  made  and  the  new  corporation  formed. 
For  it  was  a  portion  of  the  plan  that  the  debts  should  be  car- 
ried along  and  assumed  by  this  corporation,  and  the  one  which 
was  ultimately  to  arise  out  of  the  consolidation.  The  intent 
throughout  was  to  provide  for  the  security  of  the  creditors. 
The  proceedings  were  circuitous,  but  rendered  necessary  be- 
cause the  law  did  not  provide  for  the  original  formation  of  the 
continuous  corporation  whose  railroad  was  to  extend  and  be 
operated  in  all  three  of  the  states;  it  was  necessary  to  form  a 
corporation  in  each  and  then  consolidate  them. 

The  prior  laws  seem  to  have  restricted  the  issuing  of  mort- 
gage bonds  to  the  purpose  of  completing  or  operating  the 
roads,'  but  the  later  law  is  more  comprehensive  and  allows  the 
directors  of  companies  proposing  to  consolidate  to  enter  into 
an  agreement  prescribing  the  terms  and  conditions  for  the  con- 
solidation, and  the  mode  of  carrying  it  into  effect,  the  same  to 
be  submitted  to  the  stockholders  and  receive  the  approval  of 

1  Wilcox  Railroad  Laws  of  Ohio,       *  Laws  of  1850,  ch.  140,  ch.  225,  sec. 
224,  227,  Sec.  2.  28,  sub.  10,  made  applicable  to  consol- 

*Buel  ▼.  Lockport,  8  Conn.  197;  idations.     Laws  of    1809,   eh.    917, 
Lee  V.  Tiileston,  24  Wend.  887;  Peo-  sec.  8. 
pie  V.  Murray,  5  Hill,  408;  Houston 
▼.  Wheeler,  52  N.  Y.  641. 
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two-thirds  of  their  votes  for  it.*  Even  if  the  local  corporations 
could  not  issue  bonds,  secured  by  mortgage,  for  any  purpose 
other  than  completing  the  road,  yet  that  did  not  prohibit  them 
from  assuming  the  debts  of  their  predecessors,  nor  from  con- 
solidating thereafter  on  whatever  terms  might  be  agreed  on; 
among  which  there  could  be  one  that  the  new  corporation 
should  issue  its  mortgage  bonds,  as  was  done;  the  evident  in- 
tention was  that  the  railways  in  each  of  the  three  states  should 
be  sold  for  the  benefit  of  the  creditors,  whose  demands  far 
exceed  its  value;  that  these  demands  should  be  transmitted 
through  the  local  corporations  to  the  new  consolidated  company 
to  be  formed,  and  then  secured  by  its  bonds  and  a  mortgage 
upon  its  property. 

It  is  objected  that  mortgages  are  excepted  from  the  obliga- 
tions which,  by  statute,  are  to  attach  to  and  rest  upon  the  new 
company;'  but  there  were  no  such  mortgages  existing  against 
the  constituent  consolidating  company  in  this  state.  And  no 
mortgage  was  assumed  either  by  that  or  either  of  the  other 
companies  in  point  of  fact.  Simply,  debts  were  assumed  and 
carried  along,  to  be  provided  for  in  the  final  organization,  as 
was  allowed  by  the  very  general  authority  created  by  the  act 
of  1869. 

Later  statutes  more  clearly  manifest  that  such  was  the  legis- 
lative policy.'  .The  laws  of  Ohio*  and  of  Pennsylvania*  are 
similar  in  their  policy  and  in  the  authority  conferred. 

The  bank  advanced  its  money  on  vouchers,  plainly  referring 
to  the  mortgage  and  giving  notice  of  its  provisions  and  pur- 
poses, and  is  estopped  from  denying  the  same;  the  other  bonds 
are  equally  entitled  to  its  protection  with  those  held  by  the 
bank.  The  covenant  in  the  mortgage  that  the  property  is  free 
from  incumbrance  makes  no  difference,  for  it  was  in  fact  freed 
from  the  prior  mortgages,  but  nevertheless  the  respective  prior 
debts  remained  in  full  force  and  were  legally  assumed  and  pro- 
vided for  in  accordance  with  the  design  of  the  parties  having 
the  authority  to  control  the  disposition  of  the  property. 

It  is  unnecessary  to  decide  that  the  bank,  having  derived  its 
entire  right  to  protection  under  the  mortgage,  can  not  assail 

»Law8  of  1869,  see.  2;  sub.  1  and  3.  4Wiicox  R  R.  Laws,  184,  140. 

•  Laws  of  1869,  sec.  2402,  sec.  5.  5  General  R.  R.  Laws  Pa.,  81,  121, 

•liaws  of  1874,  Ch.  480,  1876,  Ch.  122. 
440. 
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its  validity;  it  is  suflBcient  to  hold  that  all  the  bonds  are  legal 
obligations  of  the  company;  the  creditors  whose  debts  were 
assumed  and  bonds  issued  to  them  are  equally  entitled  to  pro- 
tection with  the  bank  which  advanced  money  on  the  hypothe- 
cation of  bonds;  there  is  an  equally  valid  consideration  from 
each. 

Section  Seven. 

Leayenworth  Co.  r.  Chicagro,  Rock  Tsland  &  Pacific  R.  B.  Co.,  10  S.  C. 

R.  708;  134  U.  S.  688. 

ProTislon,  reqalrlngr  filing  of  acceptance,  Iield  directorj;  certificate 
of  secretary  of  state  Is  conclusire  erldence  of  consammatlon  of 
consolidation. 

Bill  to  set  aside  a  foreclosure  sale;  mortgage  is  alleged  to 
be  invalid  because  statutory  provision  requiring  each  of  the 
constituent  corporations  of  a  consolidated  corporation  to  file 
with  the  secretary  of  state  a  resolution  accepting  act  of  con- 
solidation was  not  complied  with,  hence  such  consolidated 
corporation  was  illegal,  and  the  mortgage  by  it  invalid. 

The  provision  is  held  to  be  directory  and  not  mandatory,  and 
the  mortgage  valid.  The  entire  act  considered  shows  that  this 
provision  was  of  minor  importance;  but,  if  otherwise,  then 
the  matter  in  question  may  be  deemed  solely  one  between  the 
state  and  the  corporation,  hence  only  the  state  can  complain 
of  the  failure  to  file  the  acceptance.  The  certificate  from  the 
secretary  of  state  is  made  conclusive  evidence  of  the  consum- 
mation of  the  consolidation. 


Section  Eight. 

Hamilton  r.  Clarion  M.  &  P.  R.  Co.,  23  Atlantic  58;  144  Pa.  St.  84. 

Stockliolders  acquiescing  in  defcctire  organization  can  not  plead  it. 

Where  statute  requires  that  merger  shall  be  by  one  existing 
company  into  another  existing  company,  yet  where  they  merge 
into  a  new  company  and  are  dealt  with  as  such  by  their  own 
stockholders,  the  latter  can  not,  when  sued  by  a  creditor  of 
such  company,  avail  himself  of  this  defect  in  the  merger. 
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Section  Nine. 

Wells  T.  Rogers,  27  N.  W.  678;  60  Mich.  525. 

The  eonslltueiit  compsnies  should  separately  conduct  the  consolida- 
tion proceedings. 

Under  Michigan  statutes  the  notices  should  be  signed  sepa- 
rately, and  not  jointly,  by  the  two  secretaries,  just  as  the 
meetings  should  be  separate.  Publication  for  each  road  need 
be  only  in  the  counties  in  which  it  runs.  Proceedings  in  con- 
solidation are  held  regular  and  sufficient,  and  defendant  is 
bound  to  pay  the  amount  subscribed  by.  him  to  one  of  the 
constituent  companies,  which  subscription,  by  force  of  statute, 
became  the  property  of  the  consolidated  company. 


Section  Ten. 

The  Philadelphia  &  Erie  B.  R.  Go.  et  al.  y.  The  Gatawissa  R.  R.  Co. 

et  al.,  53  Pa.  St  20. ^ 

Connecting  roads  defined. 

Boads  may  be  connecting,  although  of  different  gauges,  and 
by  means  of  intervening  roads;  the  statute  *  says :  "  That  the 
roads  of  the  companies  so  contracting,  or  leasing,  shall  be 
directly,  or  by  means  of  intervening  railroads,  connected  with 
each  other."  * 

Eead,  J.,  dissents. 

>  Cited  with  approval  in  P.  &  B.  T.  447;  Ffooks  ▼.  S.  W.  R.  Co.,  1  Smale 
Co.  (Pa.),  30  Atl.  R.  981.  &  Giflfard  142;  Rogers  v.  Oxford,  etc., 
•Act  April  28,  1861.  Ry.  Co.,  2  DeGex  &  Jones;  Forrest 
•The  opinion  of  Mr.  Justice  Read  at  v.  Manchester,  etc.,  Co.,  80  Beav.  40; 
nisi  prius,  the  briefs  of  counsel  and  Hare  v.  L.  &  N.  W.  R.  Co.,  2  John- 
the  opinion  of  the  Supreme  Court  are  son  &  Hemming  80;  Coleman  v.  The 
Tery  instructive.  They  discuss  ex-  Eastern,  etc.,  Co.,  10  Beav.  1;  Bag- 
haustively  the  various  propositions  in-  shame  v.  Eastern,  etc. ,  Co. ,  6  Railway 
volved.  Among  others,  whether  a  &  Canal  Cases,  152;  Simjison  v.  West- 
court  should  interfere  at  the  instance  minster  Palace  Co.,  8  H.  of  L.  C. 
of  a  complainant  who  has  an  interest  712;  Atty.  Genl.  v.  Great  N.  R.  Co., 
in  a  rival  road,  and  brings  his  suit  for  2  L.  T.  R.  658;  Hattersley  v.  The  Earl 
the  purpose  of  aiding  such  rival.  On  of  Shelbume,  81  L.  J.  Ch.  873.  These 
this  there  were  cited,  among  others,  hold  that  the  motive  of  tlie  complain- 
Sanford  v.  Railroad  Co.,  12  Harris  ant  should  not  be  inquired  into. 
87S;  Gratz  v.  Pa.  R.  R.  Co.,  5  Wright      The  validity  of  a  charter  can  not 


154  consolidation  pbooesdings  held  sufficient. 

Section  Eleven. 

The  CommonweBltli  ex  reL  The  Attorney-General  r.  The  Atlantic  & 
Great  Western  Railway  Company,  itS  Pa.  8t  9. 

Snffleient  to  deposit  articles  whether  illed  or  not. 

Quo  warranto  to  oust  defendant  from  acting  as  a  corpo- 
ration. 

Defense,  that  the  defendant  is  a  corporation  legally  formed 
by  the  consolidation  of  several  prior  corporations. 

The  attorney-general  contended,  among  other  things,  that 
the  articles  of  consolidation  had  not  been  filed  with  the  secre- 
tary of  state,  or  at  all  events  that  there  had  been  no  plea  or 
proof  to  that  effect. 

It  is  held  that  the  articles  of  consolidation  were  suflScient  and 
lawful,  and  upon  being  filed  in  the  office  of  the  secretary  of 
the  commonwealth,  constituted  defendants  a  legal  corporation 
in  the  State  of  Pennsylvania;  that  defendant  should  prove 
that  the  same  was  deposited,  before  institution  of  the  suit,  with 
the  secretary  of  state;  if  so  deposited,  it  would  be  his  duty  to 
file  them;  it  will  be  presumed  that  he  has  performed  his  duty; 
if  any  indorsements  as  to  date  of  filing  be  necessary,  a  manda- 
mus would  lie  to  command  him  to  add  the  appropriate  date 
and  to  perform  every  other  necessary  act  in  the  premises. 

Subscription,  made  after  consolidation  agreement  is  executed 
though  before  it  is  filed  with  secretary  of  state,  is  valid. 

Section  Twelve. 
McCliire  t.  People's  Freight  Railway  Company,  90  Pa.  St  269. 

Snbscrlption  made  after  consolidation  agreement  is  executed,  though 
before  it  is  filed  with  secretary  of  state,  is  yalld. 

Debt  by  the  People's  Freight  Kailway  Company  to  recover 
from  McClure  the  amount  of  installments  of  a  subscription 

be  inquired  into  in  a  coUateral  pro-  vestigate  the  matters  complained  of. 

ceeding.   Com.  v.  Allegheny  Bridge  1  Redf.  on  Railroads,  1867,  ch.  4,  sec! 

Co.,  8  Harris  185;  Irvine  ▼.  Lumber-  1,  pL  9,  p.  66;  A.  &  A.  on  Corp*  sec 

man's  Bank,  3  W.  &  S.  190;  Com.  v.  94. 

P.  G.  &  N.  R.  Co.,  8  Harris  518;  Dyer  A  complainant  who  is  striving  to 

V.   Walker,  4  Wright  157;  Com.  v.  advance  the  interests  of  a  rival  oom- 

Jones,  2  Jones  365;  Murphy  v.  Farm-  pany,  at  the  expense  of  his  own,  has 

ers'  Bank,  8  Harris  415;  Mechlin  v.  no  standing  in   court.    1  Redf'   on 

Kittanning  Bank,  1  Grant  416.  Railways,  ch.  4,  sec.  8,  pL  14,  p.  75. 
The  commonwealth  alone  can  in- 
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to  the  stock  of  the  company.  The  plaintiff  company  v-as 
formed  from  the  consolidation  of  three  railroad  companies. 
The  agreement  to  consolidate  was  effected  about  November 
17, 1873,  but  was  not  filed  in  the  office  of  the  secretary  of  the 
commonwealth  until  December  13,  1873;  defendant  subscribed 
between  these  two  dates;  and  contends  that  as  no  company 
was  yet  in  existence  when  he  subscribed,  he  is  not  bound  by 
the  subscription,  for  there  can  not  be  a  contract  unless  there 
are  two  contracting  parties.' 

The  court  concedes  that  this  mi^ht  be  a  good  defense  in  a 
case  in  which  no  corporation  exists  at  all,  but  holds  that  the 
consolidated  corporation  came  into  existence  by  the  execution 
of  the  agreement  on  November  17, 1873.  "  Nothing  remained 
to  be  done  to  authorize  the  company  to  act  as  acorporation  but  to 
ile  the  agreement  in  the  office  of  the  secretary  of  the  common- 
wealth," who  had  no  discretion  to  reject  it.  "  This  consoli- 
dated company  was  not  a  new  grant  of  corporate  franchises, 
but  another  form  for  operating  those  which  had  been  granted 
to  the  companies  merged  by  their  mutual  agreement.  To  liken 
this  to  a  case  where  there  was  no  charter  and  could  not  be 
without  legislation,  is  a  perversion.  In  this,  the  grant  of  rights 
and  powers  had  been  made;  in  that,  they  were  to  be  procured. 
The  corporate  existence  of  this  company  depended  solely  upon 
the  contracting  parties;  of  that,  upon  legislative  grant."  The 
defendant  is  therefore  held  liable,  as  having  subscribed  to  the 
capital  of  a  company  already  formed  by  the  agreement  of  No- 
vember 17,  1873,  which,  by  filing  the  same  on  December  13, 
1873,  acquired  legal  existence  ani  could  act.  The  company 
accepted  the  subscription  and  made  calls  thereon;  the  first  call 
was  paid.  The  subscription  was  at  least  a  valid  proposition  to 
the  plaintiff,  which  became  irrevocable  the  instant  it  was  ac- 
cepted. Whether  defendant  could  have  recalled  it  before  the 
filing  of  the  agreement,  is  not  a  point  in  the  case. 

Section  Thirteen. 

In  re  Washlngrton  St  A.  &  P.  B.  Co.,  22  N.  E.  856;  115  N.  Y.  442. 
Street  railroad  companies  may  eonsolidate. 

Proceedings  for  acquiring  a  crossing,  instituted  by  a  street 
railroad  company,  formed  by  consolidation  of  other  compa- 

*Strasburg  R.  R  Co.  v.  Echtemadit,  9  Harris  220. 
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nies.  Defendants  objected  to  the  petitioner's  capacity,  and 
claimed  that  street  railroads  had  no  ri^ht  to  consolidate.  De- 
cision is  against  this  position.  The  court  concedes  that  in  the 
railroad  consolidation  act  of  1869  there  was  a  clause  specially 
excluding  street  railroads  from  its  provisions;  but  in  1875  the 
legislature  passed  "An  act  in  relation  to  railroad  corporations;" 
it  was  not  an  amendment  to  the  act  of  1869,  but  an  original 
act  on  the  subject,  and  allows  the  consolidation  of  any  two  or 
more  companies  organized  under  the  laws  of  this  state,  etc. 
This  language  is  held  broad  enough  to  embrace  street  railroad 
companies.* 

Section  Fourteen. 

St.  Lonls  y.  &  T.  H.  B.  Co.y.  Terre  Haute  &  I.  B.  Ck>.,  88  Federal  440.* 

Only  the  stockholder  can  raise  the  objection  of  absence  of  his  written 

consent 

Where  the  statute  requires  the  written  consent  of  the  stock- 
holders to  the  consolidation  of  roads,  or  leasing  of  the  same, 
and  such  consent  is  not  obtained,  it  will  be  deemed  waived 
after  19  years'  acquiescence  upon  a  999  year  lease;  the  objec- 
tion of  want  of  written  consent  can  be  raised  only  by  the 
stockholder,  hence,  in  this  case,  can  not  be  entertained  upon  a 
bill  brought  by  the  lessor  company  to  cancel  the  lease. 

Section  Fifteen. 

Sundry  instances. 

The  tendency  is  to  construe  consolidation  laws  liberally  and 
to  reject  plea  of  ultra  vires^  especially  after  delay  (four  years) 
and  after  other  rights  have  attached.  (Drummond,  J.)  Dimp- 

>  Affirming  same  case  in  6  N.  Y.  eteam  railroads^it  would  have  inserted 
Supplement  855,  in  which  the  facts  therein  a  provision  in  express  terms 
are  more  fully  recited,and  which  cites  restricting  its  application  to  such 
EUice  V.  Winn,  12  Wend.  843,  Farley  roads. 

V. De  Waters,  2  Daly  192,  and  Nor-  'Citing  Thomas  v.  Railway  Co., 
ris  V.  Crocker,  13  How.  489.  upon  the  104  lU.  462;  Taylor  v.  Railroad  Co.,  4 
proposition  that  if  the  legislature  had  Woods  675;  Beecher  v.  Mill  Co.,  45 
intended  to  limit  the  latter  acts  to  Mich.  108;  7  N.  W.  R.  695. 
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fel  V.  Ohio,  etc.jR  Co.;  VIII,  The  Keporter,  641;  Sept.  term, 
1S79,C.  C.S.D.  lUinois. 

Defective  organization  of  a  bank  may  be  cured  by  act  of 
legislature.  This  is  neither  special  nor  retroactive  legislation; 
it  is  not  the  creation  of  a  corporation.  Syracuse  City  Bank 
V.  Davis,  16  Barb.  188. 

Irregularities  in  consolidation  not  questioned  by  the  state 
can  not  be  taken  advantage  of  by  a  corporation  which  derives 
its  right  through  the  consolidation.  Beckman  v.  Hudson 
Eiver  W.  S.  K.  Co.,  35  Fed.  3. 

Consolidation  of  two  water  companies  commenced  during 
existence  of  statute,  may  be  consummated  after  its  repeal; 
the  repealing  aet  preserves  accrued  rights.  Cameron  v.  N.  Y. 
&  Mt.  V.  W.  Co.,  31  K  E.  104. 

"  Temporary  "  consolidation  may  be  effected,  when  author- 
ized by  statute.  In  such  case  both  constituent  companies  may 
be  deemed  to  continue,  yet  the  one  may  control  the  other  by 
holding  all  of  its  stock;  as,  for  iubtance,  a  land  company  may 
acquire  all  the  stock  of  a  railroad  company;  see  discussion  in 
Tod  v.  Kentucky  Union  Land  Co.,  57  Fed.  Eep.  56. 
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CHAPTER  VI. 

CONSOLIDATION  PROCEEDINGS  HELD  INVALID. 

Cases  in  this  chapter  considered  involve  chiefly  construction 
of  particular  statutes;  general  principles  can  not  be  readily  de- 
duced; each  case  depending  greatly  upon  its  own  facts,  terms 
of  contracts,  text  of  statutes. 

When  consolidation  is  prohibited,  the  same  effect  is  not 
allowed  to  be  brought  about  under  the  guise  of  a  lease;  compe- 
tition would  be  thereby  checked. 

Nor  can  consolidation  be  made  under  power  of  amendment 
to  articles  of  association  when  prohibited  by  the  terms  of  such 
articles. 

Continuity  of  the  consolidated  lines  must  exist  without  the 
use  of  leased  lines;  the  power  to  lease  does  not  imply  the 
power  to  consolidate,  nor  the  power  to  consolidate,  the  power 
to  lease;  the  construction  is  to  be  that  which  is  least  favor- 
able to  the  existence  of  the  power;  the  provisions  made  requi- 
site must  be  strictly  followed  to  effectuate  consolidation;  the 
courts  are  not  to  speculate  as  to  their  propriety. 

A  continuous  line  must  be  single  and  extend  and  continue 
in  substantially  the  same  general  direction;  lines  may  be  con- 
necting and  yet  not  continuous.  The  statute  of  consolidation 
gives  great  and  unusual  powers  to  private  corporations,  and 
should  be  strictly  construed;  no  construction  should  be  such 
as  to  create  monopoly  or  confer  powers  not  expressly  conferred 
or  necessarily  incident  to  their  business.  Exceptions  and  re- 
strictive clauses  are  to  be  strictly  construed  so  as  not  to  take 
a  case  within  the  general  terms  of  a  statute  out  of  it. 

Section  One. 

State  T.  Atchison  A  N.  B.  Co.,  88N.  W.  R.  48;  24  Neb.  148. 
Lease  prohibited  where  consolidation  wonld  be  prohibited. 

Original  proceeding  in  quo  warranto  in  the  Supreme  Court. 

By  the  Constitution  of  Nebraska  a  railroad  corporation  is 

prohibited  from  consolidating  with  any  other  owning  a  par- 
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allel  or  competing  line;  this  prevents  a  company  from  leasing 
its  road  to  such  other  company;  the  lease  would  have  the 
same  effect,  and  be  the  same  as  a  consolidation. 

The  constitutional  convention  aimed  at  practical  results. 
The  character  of  the  title  of  the  parties  operating  a  railway 
is  of  but  little  moment  to  the  general  public;  the  requirement 
that  different  roads  shall  continue  to  be  competing  is  of  the 
utmost  importance.  The  law  can  not  be  evaded  by  substitut- 
ing a  lease  for  a  deed  of  conveyance.  The  making  of  the 
lease  by  the  defendant  subjects  its  franchises  to  forfeiture;  the 
court  will  not,  in  the  first  instance,  however,  declare  a  forfeit- 
ure,' but  the  lease  will  be  declared  void. 

Demurrer  overruled,  with  leave  to  the  defendant  to  answer. 


Sbotion  Two, 

Dlatehford  t.  Boss,  6  Abbott's  F^.  N.  S.  484. 

Consolidation  prohibited  in  articles  of  association;  not  permitted 

under  article  allowing  amendments. 

The  articles  of  association  prohibit  consolidation  without 
consent  of  the  majority  of  the  stockholders;  they  allow  amend- 
ments to  the  articles  to  be  made  by  vote  of  two-thirds  of  the 
executive  committee  and  a  majority  of  the  trustees.  The  lat- 
ter clause  does  not  control  the  former;  it  must  be  limited  to 
such  amendments  as  are  pertinent  to  the  business  and  objects 
for  which  the  association  was  organized.  The  unanimous 
voice  has  been  deemed  necessary  to  change  the  provisions.* 
Even  an  act  of  legislation  has  been  deemed  insufficient  to  com- 
pel a  change  of  business  in  a  corporation.*  Amalgamation, 
although  provided  for  in  the  articles,  has  been  held  invalid  when 
it  results  in  an  assessment  for  the  purpose  of  carrying  out  the 
amal/2:amation.* 

'  State  V.  Omaha,  etc. ,  Co.  (Iowa),  •  Hartford,  etc. ,  v.  Cromwell,  6  Hill 

eo  N.  W.  R.  121,  preeentB  ahnoet  a  888. 

treatise  upon  the  topic:  when  ouster  *  Church  v.  Financial  Corpora- 
will  and  when  it  wm  not  be  ad-  tion,  6  Eng.  L.  Sc  Eq.  640;  Cliina 
judged;  reviewing  many  authoritiee.  v.  Bank  of  Hindostan,  6  Eng.  L.  & 

*  Livingston  v.  Lynch,  4  Johns.  Ch.  Eq.  91. 
678. 
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SscnoN  Thbee. 

The  State  t.  Tanderbilt,  87  Ohio  St.  590. 

The  eonsoiidated  line  most  be  eontinaons  withoat  the  nse  of  leased 

lines. 

Quo  warranto  to  the  supreme  court  in  the  name  of  the 
state,  brought  by  the  attorney-general  against  Wm.  H.  Van- 
derbiit  and  others  named  as  defendants,  and  alleging  that 
they,  in  connection  with  still  others  too  numerous  to  be 
brought  before  the  court,  have  usurped  the  franchise  to  be  a 
body  corporate  under  the  name  of  the  Ohio  Railway  Company, 
and  that  they  wrongfully  claim  to  possess  certain  corporate 
franchises,  powers  and  privileges.  Record  consists  of  peti- 
tion, answer,  reply  and  an  agreed  statement  of  facts.  Judg- 
ment of  ouster. 

Defendants'  have  the  burden  to  show  by  what  authority 
they  claim  to  exercise  such  power;  the  order  of  trial  is  the  same 
as  if  the  cause  was  for  hearing  on  the  testimony,  consequently 
defendants  have  the  open  and  close  in  the  argument.' 

Defendants  claim  to  be  a  corporation  arising  from  the  con- 
solidation of  several  others.  Consolidation  is  claimed  under 
authority  of  act,*  which  allows  it  when  "  the  lines  of  road 
of  any  railroad  companies  in  this  state,  or  any  portion  of  such 
lines,  have  been  or  are  being  so  constructed  as  to  admit  the 
passage  of  burden  or  passenger  cars  over  any  two  or  more  of 
such  roads  continuously,  without  break  or  interruption." 

Defendants'  own  roads  did  not  allow  such  continuous  pas- 
sage, but  certain  roads  which  they  held  under  leasees  and  used 
in  connection  with  their  own  did  aflford  such  continuous  pas- 
sage. The  court  holds,  however,  that  the  leased  roads  were 
not  available  for  this  purpose.  The  lessor  companies  have 
at  all  times  maintained  their  organizations. 

The  meaning  is  the  line  of  each  road;  the  word  is  Une9 — in 
the  plural,  for  the  reason  that  the  two  companies  are  referred 
to  in  the  same  form.  The  consolidation  act  provides  for  the 
manner  of  converting  the  shares  of  stock,  compensating  share- 
holders who  refuse  to  convert  their  stock  into  the  stock  of  the 

>  Bey.  Stats.,  §§  5190,  6760,  6772.  •  §  8379  of  Revised  Statute. 
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new  corporation;  that  the  consolidating  companies  should 
cease  to  exist,  and  all  their  properties  be  deemed  transferred 
to,  and  vested  in,  such  new  corporation  without  any  other 
deed  or  transfer. 

Aside  from  the  consolidation  act,  the  railroad  law  allows 
the  leasing  of  continuous  or  connecting  lines.  By  force  of 
lease,  only,  the  right  to  use  the  road  passes,  according  to  such 
terms  and  conditions  as  are  proper  in  a  lease,  but  nothing  else 
passed.  "  The  lessee  is  the  assignee  for  a  term  or  period  of 
the  lessor — his  bailiff  to  hold  possession  for  him."  * 

Power  of  lease  does  not  imply  the  power  to  consolidate,  nor 
power  to  consolidate,  the  power  to  lease;  they  are  distinct  and 
independent  powers;  nothing  passes  under  the  lease,  except 
the  right  to  the  use.  The  lessor  retains  its  existence,  and  its 
right  to  consolidate  with  connecting  lines;  there  can  be  no 
consolidation  except  as  to  connecting  lines ;  these  connecting 
lines  belong  to  the  lessor  companies,  but  these  have  not 
entered  into  the  consolidation.  A  company  may  consolidate 
"  its  line  of  road,"  but  a  line  on  which  it  has  merely  a  lease 
is  not  "  its  line; "  the  lessee's  title  differs  from  that  of  a 
mortgage  after  condition  broken  and  in  possession,  though 
even  he  may  use  the  legal  title  only  for  the  purpose  of  mak- 
ing effectual  his  security.* 

While  the  above  view  is  the  positive  and  plain  construction 
of  the  statute,  yet  even  if  the  matter  were  doubtful,  the  rule 
would  apply  that  where  a  statute  granting  corporate  powers 
admits  of  two  probable  but  conflicting  constructions,  that  con- 
struction should  be  given  to  it  which  is  least  favorable  to  the 
existence  of  the  power.'  It  is  said  that  the  secretary  of  state 
has  recognized  the  validity  of  other  similar  consolidations  and 
issued  certificates.  The  construction  given  by  the  executive 
department  may  in  some  cases  aid  in  the  construing  of  a  stat- 
ute,* but  there  has  not  been  here  such  uniform  construction  as 
to  be  of  any  aid,  much  less  to  control  the  construction  of  the 
statute. 

« Penn.  K.  Co.  v.  Sly,  65  Pa.  St  'Straus  v.  Eagle  Ins.  Co.,  5  Ohio 
205.  St  59. 

<  Harkrader  v.  Lelby,  4  Ohio  St  *  Work  v.  Corrington,  84  Ohio  St. 
eoa,  613.  64,  75. 

11 
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The  object  of  the  consolidation  seems  to  have  been  intended 
for  the  purpose  of  destroying  the  competition  between  parallel 
roads.  They  are  not  so  constracted  as  to  admit  the  passage 
of  burden  or  passenger  cars  '*  over  two  or  more  of  such  roads 
continuously;"  although  there  is  present  the  physical  ability 
to  pass  cars  from  the  one  to  the  other.  The  legislature  in- 
tended '^  not  merely  that  the  physical  fact  should  exist,  but 
that  such  consolidation  should  only  be  made  for  the  very  pur- 
pose of  passing  freight  and  passengers  over  both  lines,  or  some 
material  parts  thereof,  not  necessarily  in  a  direct  or  straight 
line,  but  oontimuyush/J^  Each  of  the  consolidating  roads  had  a 
line  of  its  own  through  the  same  territory,  "continuously,  with- 
out break  or  interruption."  Such  companies  were  not  intended 
to  consolidate  and  thus  destroy  competi  tion.  Continuous  trans- 
portation is  a  thing  which  the  legislature  undoubtedly  meant 
to  encourage;  but  the  consolidating  companies,  having  only 
such  powers  as  are  granted  by  the  general  assembly,  and  being 
parallel  and  competing,  and  now  claiming  authority  to  consol- 
idate, must  be  able  to  point  to  words  in  the  statute  which 
admit  of  no  other  reasonable  construction,  "  for  it  will  not  be 
assumed  that  the  law-making  power  has  authorized  the  crea- 
tion of  a  monopoly  so  detrimental  to  the  public  interest." 
Competing  lines  are  prohibited  by  statute  from  lea.sing,'  and 
hence  it  is  claimed  that  no  such  prohibition  was  intended 
against  consolidation,  or  it  would  have  been  expressed;  but 
the  leasing  statutes  were  drawn  separately  from  and  perhaps 
to  overcome  certain  evils;  and  at  a  time  when  the  consolidation 
acts  were  not  under  consideration. 

There  is  also  a  fatal  defect  in  the  organization  of  the  com- 
pany; the  directors  of  the  consolidating  companies  must  set 
forth  in  their  joint  agreement  the  places  of  residence  of  the 
new  directors  as  well  as  their  number.'  This  has  not  been 
complied  with.  "  We  are  not  to  speculate  as  to  the  propriety 
of  this  provision,  nor  as  to  the  manner  it  became  incorporated 
in  the  statutes  in  its  present  form.  It  is  suflBcient  to  say  the 
provision  is  in  no  sense  directory,  and  that  a  compliance  with 
it  is  indispensable.' 


)>» 


■1678,  4  Sayler,  2960;  Bev.  Stats*       'Citing  Atlantic,  etc.,  R.  Ck>.  ▼. 

§  8800.  SuUivant,  5  Ohio  St.  276;  Tlie  State 

*  Rev.  Stat  §  8881.  v.  Lee,  21  Ohio  St  662;  Raccoon,  etc, 
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Co.  V.  Eagle,  The  State  v.  Cen.  O.  posed  by  the  legislature  is  not  fatal. 

Association,  29  Ohio  St  288,  d99;  Peo-  People  ▼.  Kingston  Turnpike  Co.,  23 

pie  ▼.  Chambers,  42  California  201.  Wend.  198;  Ferraria  v.  Vasconcelles, 

Additional  citations  by  plaintiff:  28  111.  408;  Hains  v.  McGregor,  29 

Consolidations  which  have  a  tendency  Cal.  124. 

to  prevent  a  healthy  competition  be-  Railroad  companiee  have  no  power 
tween  railway  companies  are  against  to  consolidate  unless  they  come  with- 
public  policy.  Pierce  on  Railroads,  in  the  statutory  provisions.  Dart- 
Ed.  1881,  618;  Green's  Brice*s  Ultra  mQuth  College  v.  Wood ward,4  Wheat. 
Vires,  417;  Sanford  v.  Raibx>ad  Co.,  618;  Thomas  v.  Railroad  Ca,  101  U. 
24  Pa.  882;  H.  &  N.  H.  R.  R.  Co.  v.  S.  71;  Raihx>ad  Co.  ▼.  Haines,  12 
N.Y.  &  N.  H.  R.  R.  Co.,  8  Robertson  Wall.  65;  White's  Bk.  v.  Insurance 
N.  Y.  415;  State  v.  H.  &  N.  H.  R.  R.  Co.,  12  Ohio  St.  601;  Booham  v.  Tay- 
Co.,  29  Conn.  589;  Doolm  v.  Ward,  lor,  10  Ohio  108;  Shields  v.  Ohio,  95 
6  Johns.  149;  Hooker  v.  Vandewater,  U.  S.  819;  26  Ohio  St.  869. 
4  Den.  849;  Stanton  v.  Allen,  5  Den.  The  power  granted  is  construed 
484;  Hood  v.  N.Y.  ft  N.  H.  R.  R.  Co.,  strictly  and  most  strongly  against  the 
22  Conn.  502.  corporation.    Comer  v.  R.  R.  Co.,  11 

A  strict  compliance  with  the  statute  Ohio  St.  281;  State  v.  Gas  Light  Co., 
is  necessary;  in  case  of  general  incor-  18  Ohio  St  262;  Miami  Co.  v.  Wig- 
poration  the  articles  must  contain  ton,  19  Ohio  St.  560.  Where  there  is 
the  statements  required  by  law;  they  doubt  it  is  fatal  to  the  power.  Fer- 
are  conditions  precedent  to  the  right  tilizing  Co.  v.  Hyde  Park,  97  U.  S. 
to  become  incorporated.  Eastern  659;  Black  v.  D.  &  R.  Canal  Co.,  24 
Plank  Road  Co.  v.  Vaughn,  14  N.  Y.  N.  J.  Eq.  455;  In  re  N.  Y.  &  H.  II. 
546;  Hams  v.  McGregor,  29  Cal.  124;  R.  Co.  v.  Kip,  46  N.  Y.  546;  Whitens 
People  V.  Self  ridge,  52  Cal.  881;  Bank  ▼.  Toledo  Co.,  12  Ohio  St  601; 
Dutchess,  etc.,  v.  U.  Cabbett,  58  N.  Green's  Brice's  Ultra  Vires,  2  Ed.  62. 
Y.  897;  West  v.  Ditching  Co.,  82Ind.  The  continuous  roads  must  belong 
188;  Ferraria  v.  Vasconcelles,  28  IlL  to  the  consolidating  companies;  no 
408;  Bigelow  v.  Gregory,  78  111.  197;  agreement  or  contract  merely  cover- 
Abbott  V.  Omaha  Co.,  4  Neb.  416;  ing  the  operation  or  use  of  a  road  will 
Ohilds  V.  Smith,  55  Barb.  45, 54;  Will-  change  its  ownership.  Railroad  v. 
iams  V.  Franklin  Association,  26  Ind.  Winans,  1 7  How.  (U.  S.)  80;  Mayor  v. 
810;  Indianapolis  Ins.  Co.  ▼.  Herki-  N.  &  W.  R.  R.  Co.,  109  Mass.  108; 
mer,  46  Ind.  142;  Field  v.  Cooks,  16  Mead  v.  N.  Y.  H.  &  N.  R  R  Co.,  45 
La.  Ann.  158;  In  re  Deveaux,  54  Ga.  Conn.  199;  Buck  v.  Seymour,  46  Conn. 
678;  Carlisle  V.  Cahawba  Railway  Co.,  156;  Wallace  v.  Long  Island  R.  R. 
4  Ala.  70;  Becht  v.  Harris,  4  Minn.  Co.,  12  Hun  460;  Provident  v.  Rail- 
504;  Mokelumne  Co.  v.  Woodbury,  road  Co.,  7  Lans.  240;  Black  v.  D.  & 
14  CaL  424.  R.  Canal  Co.,  22  N.  J.  Eq.  130,  408; 

The  same  rule  applies  to  corpora-  24  N.  J.  Eq.  455;  Whitney  v.  Atlan- 

tions  formed  by  consolidation;  Mans-  tic&StL.   R.  R.   Co.,  44  Me.  862; 

field,  etc.,  V.  Brown,  26  Ohio  St  228;  Nelson  v.  Vt  &  Canada  R.  R.  Co.,  26 

Peninsular  Ry.  Co.  v.  Thorp,  28  Mich.  Vt.  717;  Langley  v.  Boston  &  Maine 

506;  Mansfield  R.  R.  Co.  v.  Drinker,  Co.,  10  Gray  103;  Ohio  &  Mississippi 

80  Mich.  124;  Tuttle  v.  Michigan  Air  R  R.  Co.  v.  Dunbar,  20  HI.  628. 

Line  Co.,  85  Mich.  247.  It  is  contrary  to  public  policy  to 

The  court  can  not  say  that  failure  consolidate  competitive  I'oads.    Cen- 
to comply  with  any  condition  im-  tral  R.  R.  Co.  v.  Collins,  40  Ga.  582; 
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Midland  Ry.  Co.  v.  Great  Western  where  competition  is  liable  to  do 
Ry.  Ck>.,  2  Nev.  &  Macn.  88;  Board,  harm,  both  to  the  traffic  and  the 
etc.,  V.  L.  B.  So  M.  R.  R.  Co.,  50  Ind.  shareholders.  2  Redf.  Railways,  656. 
85;  Stewart  v.  Erie  Co.,  17  Minn.  872;  No  principle  of  public  policy  renders 
Gas  Light  Co.  v.  Same,  25  Conn.  19;  void  a  traffic  arrangement  made  for 
Hooker  v.  Vandewater,  4  Den.  849.  the  purpose  of  avoiding  competition. 
Also  contrary  to  public  policy  to  ere-  1  Redf.  Railways,  613;  Port  Clinton 
ate  monopolies.  State  v.  Telephone  R.  R.  Co.  v.  CI.  Tol.  R.  R.  Co.,  13 
Co.,  36  Ohio  St.  296;  State  y.  Gas  Ohio  St.  544.  The  leased  lines  are 
Light  Co.,  18  Ohio  St.  262;  Crawford  included  in  the  terms  used  in  the 
V.  Wick,  18  Ohio  St.  190.  The  power  statute;  a  perpetual  lease  is  a  convey- 
to  make  the  consolidation  must  be  ance  in  fee.  Black  v.  Canal  Co.,  22 
expressly  given  or  clearly  implied  N.  J.  £q.  130,  403;Loringv.  Melendy, 
from  the  granted  powers,  or  it  does  11  Ohio  355;  Northern  Bk.  of  Ky.  v. 
not  exist.  White's  Bank  v.  Toledo  Roosa,  13  Ohio  334;  Mahoney  v.  A. 
Co.,  12  Ohio  St.  601;  Fertilizing  Co.  &  St.  L.  R.  R  Co.,  63  Me.  68;  P.  S. 
V.  Hyde  Park,  97  U.  S.  659;  Black  v.  &  R.  R.  Co.   v.  G.  T.  Ry.  Co.,  63 

D.  &  R.  Canal  Co.,  24  N.  J.  Eq.   455;  Me.  90. 

Bissell  V.  K  R.  Co.,  22  N.  Y.  253.  The  statutory  provisions  in  question 

If  defendant  in  quo  warranto  fails  are  only  directory  and  not  impera- 

in  the  title  he  sets  up,  judgment  must  tive.    Chamberlain  v.  P.  &  H.  K  R. 

be  for  tlie  state.    Cole  on  Quo  War-  Co.,  15  Ohio  St  250;  Spring  Valley 

ranto,  212;  Rex  V.  Leigh,  4  Burr.  2143;  Waterworks  v.  San  Francisco,  22 

State  V.  Sherman,  22  Ohio  St.  411-  Cal.  634;  Mead  v.  Keeler.  24  Barb.  20; 

932.    Acts    granting    or    extending  CVoss  v.   PinkneyviUe  Man.  Co.,  17 

corporate  privileges  ai*e  to  be  con-  111.  54;  Troy  &  Ruthland  R.  R.  Co.  v. 

strued  most    strongly  against    the  Kerr,  17  Barb.  581 ;  Judah  v.  Am.  L. 

companies.    Sedgwick  on  Statutory  &  Ins.  Co.,  4    Ind.   334;    Liverpool 

Law,  292;  Pa.   R.    R.  Co.   v.    Canal  Bank  v.   Turner,   80  L.   J.  Ch.  380. 

Commrs.,  21  Pa.  St.  9-22;Commrs.  v.  Unsubstantial  departures  do  not  in- 

E.  &  N.  E.  R.  R.,  27  Pa,  St.  339-351;  jure  the  public  and  will  be  over- 
R.  R.  Co.  V.  Harris,  12  Wall.  65,  81;  looked  in  quo  ivarranto.  Com.  v.  C. 
2  Kent's  Coram.  299;  Dartmouth  Col-  P.  Ry.,  52  Pa.  St.  506;  People  v. 
lege  V.  Woodward,  4  Wheat.  518,  636;  Kingston,  etc.,  23  Wend.  193. 
Thomas  v.  R.  R  Co.,  101  U.  S.  71;  The  consolidated  company's  rights 
Strauss  v.  Eagle  Ins.  Co.,  5  Ohio  St.  are  not  new  creations  but  only  such  as 
59-61.  Some  of  the  roads  being  com-  the  constituent  companies  possessed, 
peting  could  not  be  leased  or  pur-  M.,  C.  &  L.  M.  R.  Co.  v.  Stout,  26  Ohio 
chased  by  the  other;  hence  should  not  St.  241;  The  Same  v.  Pettis,  Id.  259; 
be  consolidated.  In  effect  a  consoli-  County  of  Scotland  v.  Thomas,  94  U. 
dation  is  a  purchase.  Campbell  v.  S.  683;  Blacb.  v.  Delaware,  etc.,  22 N. 
M.  &  C.  R  R.  Co.,  23  Ohio  St.  189,  J.  Eq.  130;  Pierce  on  R.  R.,  492;  Black 
190;  Shields  v.State,  26  Ohio  St.  86-92;  v.  Del.  &  R.  C.  Co.,7C.  K  Green, 
Rev.  St.,  §  8384;  2  Wash.  Real  Prop.,  130,  402;  9  C.  E.  Green  455.  In  view 
401 ;  Shields  v.  Ohio,  95  U.  S.  319,  of  the  legislation  and  acts  thereunder 
329;  Urmey's  Extr.  v.  Wooden,  1  for  thirty  years,  great  liberality 
Ohio  St.  160-166.  should  be  exercised  in  regard  to  con- 
Citations  for  defendants:  tracts  for  consolidation.  Dimppel  v. 
Consolidation  is  often  very  useful  O.   &  M.   Ry.  Co.,  8  Reporter  641. 

and  a  just  mode   of   management  Usage  may  be  considered  in  constru- 
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ing  Statutes.      Chestnut  v.   Shane^s  Co.,  82  Cal.  66;  S8  Barb.  174;  People 

Lessee,  16  Ohio  599;  U.  S.  Bank  v.  v.  Allen,    6    Wend.;  5    Cow.  269;  9 

Halstead,   10  Wheat  61,  63;  1  Ohio  Johns.  147;  People  v.  Peck,  11  Wend. 

12;  8  Ohio  65S;  16  Ohio  St.  407.  604;  8  Mass.  280;  24  Pick.  75;  2  Denio 

Statutes  have  been  held  directory  160;  20  Barb.  165;  People  v.  Halley, 

in  the  following  cases:    Thompson  ▼.  12  Wend.  481;  19  Barb.  540;  7  Hill  9; 

State,  26  Ark.  823;  State  v.  Carney,  9  Wend.  148;  14  Barb.  259;  4  Seld. 

20  Iowa  82;    Taylor  v.  Taylor,  10  88;  15  Ohio    St  673;  Sedgwick  on 

Minn.  107;  Fry  v.  Booth,  19  Ohio  St.  Con.  State,  825. 
25;  47  N.  Y.  666;  Bowers  t.  Sonoma 


Section  Foub, 

People  T.  Boston,  etc,  By.  G<s  12  Abb.  K  C.  280. 
Line  held  not  eontinnoas;  stocks  and  bonds  illegally  issaed. 

Action  by  the  People  to  annul  a  contract  of  consolidation 
batween  four  railroad  companies.  Judgment  for  the  People; 
and  defendants  are  restrained  from  acting  in  any  way  as  a 
consolidated  company. 

The  routes  of  the  four  companies  are  set  forth  in  detail,  and 
it  is  held  that  the  statute  which  allows  companies  to  consol- 
idate in  order  to  "  form  a  continuous  line  of  railroad  with  each 
other,"  is  not  applicable.  By  continuous  line  is  meant  a  line 
or  route  extending  and  continuing  in  substantially  the  same 
general  direction.  It  excludes  the  idea  of  a  plurality  of  lines* 
and  requires  that  the  consolidated  roads  must  form  one,  in- 
stead of  two  or  more  lines.'  It  is  contended  that  all  connect- 
ing lines  are  continuous  no  matter  how  connected  or  how 
divergent,  and  may  be  consolidated  unless  they  are  parallel  or 
competing.  It  is  said  that  "trains  might  run  from  either 
end  of  either  branch  without  interruption  to  either  end  of 
the  main  line."  This  may  be  said  of  all  roads  which  connect 
and  have  the  same  gauge.  The  mere  fact  of  connection 
does  not,  in  the  technical  or  statutory  sense,  form  a  continuous 
line;  the  phrase  "  form  a  continuous  line  of  railroad  with  each 
other,"  means  a  line  or  route  extending  and  continuing  in  sub- 
stantially the  same  general  direction,  connecting  two  principal 
points. 

It  is  not,  however,  intended  to  prevent  a  road  with  unimpor- 

>Mead  v.  N.  Y.  &  H.  R.  R.  Co.,  45  Conn.  199. 
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tant  branches  forming  no  considerable  part  of  thea;eneral  plan, 
from  consolidating  with  another  corporation,  if  the  lines  of 
both,  within  the  definition  above  given,  form  one  main  con- 
tinuous line. 

The  term  "may  form  aoontinuous  line  of  railroad"  excludes 
the  idea  of  plurality  of  lines,  and  conveys  the  idea  that  the  con- 
solidated line  must  form  one,  instead  of  two  or  more  lines  of 
railroad. 

While  the  routes  are  not  parallel  in  a  mathematical  sense, 
yet  they  are  so  within  the  meaning  of  the  statute,  and  for  that 
reason  can  not  be  consolidated;  they  connect  at  Utica,  thence 
both  go  in  a  westerly  direction,  being  at  no  point  more  than 
twenty-five  miles  apart. 

The  consolidation  violates  the  provision  of  the  law  which 
declares  that  no  bonds  or  other  evidences  of  debt  shall  be 
issued  as  a  consideration  for  or  in  connection  with  the  consoli- 
dation. The  consolidation  agreement  declares  that  the  bonds 
shall  not  be  issued  as  such  consideration,  but  then  directs  their 
issue  at  the  rate  of  $50,000  per  mile  on  the  completed  railway. 

Facts  are  recited  in  detail  and  the  court  says  :  "  From  these 
facts  the  conclusion  is  irresistible  that  these  bonds  were  issued 
in  connection  with  and  as  a  consideration  for  the  consolida- 
tion." 

The  objects  of  the  restrictive  clause  are  to  equalize  the  values 
of  the  properties  of  the  constituents  by  stock  to  be  issued  pur- 
suant to  the  terms  of  the  consolidation  agreement  and  not  by 
bonds  issued  to  either,  and  to  secure  the  submission  of  the 
joint  agreement  setting  forth  the  terms  of  consolidation  to  the 
unbiased  judgment  of  the  stockholders,  "  to  be  by  them  rati- 
fied or  rejected,  upon  the  intrinsic  merits  of  the  plan,  unin- 
fluenced by  collateral  considerations."  Perhaps  bonds  may  be 
issued,  though  in  connection  with  a  consolidation,  in  good  faith, 
to  pay  debts;  but  they  can  not  be  issued,  as  here,  for  the  avowed 
purpose  of  raising  money  wherewith  to  pay  the  assenting 
stockholders  for  their  assent,  without  which  they  refused  to 
assent,  and  thereby  promoting  the  very  mischief  which  this 
clause  was  designed  to  prevent. 

The  consolidation  violates  the  statute,  which  declares  that 
"  in  no  case  shall  the  capital  stock  of  the  company  formed  by 
such  consolidation  exceed  the  sum  of  the  capital  stock  so  con- 
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solidated  at  the  par  value  thereof."    Season  of  which  is  to 
prevent  an  unlimited  increase  of  capital. 

As  to  the  right  to  consolidate,  the  statute  should  be  strictly 
construed;  it  grants  great  and  unusual  powers  to  private  cor- 
porations. It  is  against  the  policy  of  the  law  to  construe  stat- 
utes so  as  to  create  monopolies,  or  confer  upon  corporations 
powers  not  expressly  conferred  by  statute  or  necessarily 
incident  to  their  business.' 

Exceptions  and  restrictive  clauses  are  to  be  strictly  construed 
so  as  not  to  la  le  a  case  within  the  general  terms  of  the  statute 
out  of  it,  unless  it  is  clearly  within  the  restrictive  clause,  is 
within  the  reason  thereof,  and  within  the  intent  of  the  legis- 
lature.* The  over-issue  of  bonds  is  clearly  within  the  restrict- 
ive clause;  had  the  condition  existed  allowing  the  consoli- 
dation, it  could  have  been  exercised  only  subject  to  the 
restriction.  ^^  If  this  statute  is  broad  enough  to  authorize  the 
consolidation  of  these  various  corporations,  a  large  portion  of 
the  railroads  intersecting  or  diverging  from  the  great  rail- 
roads of  this  state  may  be  embraced  in  a  single  corporation; 
such  was  not  the  intention  of  the  legislature." 

Court  reviewing  the  facts  and  contracts  summarizes  same 
and  concludes :  '^  It  is  apparent  that  the  design  was  to  build 
the  road  by  proceeds  derived  from  the  sale  of  the  bonds." 
The  capital  did  not  represent  cash,  as  it  should  have  done,  and 
the  construction  was  dependent  on  bonds  ^^  resting  mainly  on 
a  foundation  no  more  substantial  than  the  hopes  or  imagina- 
tions of  the  promotors;  which  method  of  railroad  building  has 
brought  loss  and  discredit,  and  should  not  receive  the  approval 
of  the  courts  in  any  case  not  clearly  authorized  by  the  statute." " 

It  is  argued  that  the  wrong  must  be  one  affecting  the  public 
at  large  and  not  private  individuals  alone;  and  that  '^  neither 
the  state  nor  the  attorney-general   is  constituted  the  guard- 

•Charlee  River  Bridge  v.  Warren  26  Beav.  688-548;  Pretty  v.  SoUy,  Id. 
Bridge,  11  Pet  420;  Auburn  &  Cato  606-610;  Vorhees  v.  Bank,  10  Pet.  469; 
Plank  Koad  Co.  t.  Douglafls,  9  N.  Y,  Wajman  v.  Southard,  10  Wheat  1-80; 
444;  Sedgw.  Stat  &  Ck>n8t  L.,  291.     Minis  v.  United  States,  15  Pet.  428. 

*  As  to  restrictive  clauses,  and  pro-  "  The  right  to  issue  stock  as  full  paid 
visons  and  exceptions,  reference  is  in  payment  for  the  construction  of 
made  to  Wilberforce  on  Statutes,  800  the  road  was  established  in  Van  Cott 
to  805,  290-298;  ChurchiU  v.  Crease,  5  v.  Van  Brunt,  82  N.  J.  785,  reversing' 
Bing.  180;  DeWinton  v.  Mayor,  etc.,  in  eSect  2  Abb.  N.  C.  283. 
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ian  of  public  morals; "  but  sufficient  authority  for  the  action 
is  found  in  the  statute,  and  ample  justification  for  the  prose- 
cution in  the  evidence. 


Section  Fivb. 

St  Lonis,  Tandalia  &  Terre  Haate  B.  B.  Go.  t.  Terre  Haate  &  Indian- 
apolis By,  Co.,  83  Federal  Reporter,  440.  ^ 

Eqaitf  irill  not  interfere  with  Toid  lease  where  ejectment  will  lie. 

The  complainant,  St.  Louis,  Vandalia  &  Terre  Haute  Eail- 
road  Co.,  incorporated  in  Illinois,  leased  its  road  for  999  years 
to  the  defendant,  the  Terre  Haute  and  Indianapolis  Eailroad 
Company,  incorporated  in  Indiana.  After  the  lease  had  run 
nineteen  years  the  complainant  brought  a  bill  to  cancel  the  same^ 
and  declare  it  void,  as  having  been  made  without  any  legal 
power  or  authority,  and  to  recover  possession  of  the  r^pal  es- 
tate included  therein,  and  to  quiet  title  thereto.  The  bill 
proceeded  also  upon  the  alternative  that  if  the  lease  should  be 
held  valid,  the  complainant  should  have  an  accounting  and  re- 
covery of  earnings  thereunder.    Demurrer  to  bill  sustained. 

Opinion  in  full  by  Gresham,  C.  J. : 

The  complainant,  the  St.  Louis,  Vandalia  &  Terre  Haute 
Eailroad  Company,  was  chartered  by  an  act  of  the  general 
assembly  of  the  State  of  Illinois,  approved  February  10,  1865, 
to  construct  and  operate  a  railroad  from  the  bank  of  the  Mis- 
sissippi river  opposite  East  St.  Louis,  to  the  eastern  boundary 
of  the  State  of  Illinois,  at  a  point  most  convenient  for  extend- 
ing the  same  to  the  city  of  Terre  Haute  in  the  State  of  Indiana; 
and  this  charter  was  amended  by  an  act  approved  February  8, 
1867, 

The  defendant  was  chartered  by  an  act  of  the  general  assem- 
bly'' of  the  State  of  Indiana,  passed  January  26,  1847,  under 
the  name  of  the  Terre  Haute  &  Richmond  Railroad  Company, 
with  power  to  construct  and  operate  a  railroad  from  a  point 
on  the  western  line  of  the  State  of  Indiana,  easterly,  through 
Terre  Haute  to  Richmond,  in  the  same  state;  and  by  an  act 
passed  March  6, 1865,  the  name  of  the  defendant  was  changed 
to  the  name  it  now  bears. 

The  bill  avers  that  the  complainant  was  not  authorized  by 

>  Affirmed  :  12  S.  C.  R,  953. 
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its  charter  to  part  with  the  possession  of  its  property  and  fran- 
chises indefinitely,  or  for  a  fixed  period  of  time,  by  a  lease  or 
other  contract;  and  that  the  defendant  was  not  authorized  by 
its  charter  to  acquire,  by  like  means,  the  possession,  manage- 
ment or  control  of  any  railroad  located  beyond  the  limits  of 
the  State  of  Indiana,  for  an  indefinite  or  fixed  period;  that,  in 
order  to  secure  money  to  construct  and  equip  its  road,  the 
complainant,  on  April  6, 1867,  executed  a  mortgage  or  deed  of 
trust,  dated  January  1, 1867,  conveying  to  trustees  all  its  rail- 
way and  equipment  to  secure  the  payment  of  bonds  aggregat- 
ing $1,900,000,  drawing  interest  at  the  rate  of  seven  per  cent 
per  annum,  in  which  instrument  it  was  provided  that  begin- 
ning on  July  1,  1872,  there  should  be  set  apart  and  paid  to  a 
commissioner  out  of  the  earnings  of  the  railroad,  $20,000 
annually,  as  a  sinking  fund  for  the  redemption  of  these  bonds; 
that  on  March  13,  1868,  the  complainant  executed  its  second 
mortgage  or  deed  of  trust,  to  secure  the  payment  of  an 
additional  issue  of  bonds,  aggregating  $2,600,000,  drawing 
seven  per  cent  interest;  that  these  two  issues  of  bonds  were  all 
sold,  and  thQ  proceeds  thereof  applied  to  the  construction  and 
equipment  of  the  railroad;  that  they  are  all  outstanding  and 
unpaid,  and  that  no  sinking  fund  has  been  created  as  provided 
in  first  mortgage;  that  on  the  10th  of  February,  1868,  the 
complainant  executed  a  pretended  lease  of  its  railroad  prop- 
erty and  franchises  to  the  defendant  for  the  period  of  999 
years,  which  is  set  out  in  the  bill  as  follows :  (Given  in  full  in 
the  opinion.) 

The  bill  further  avers  that  on  January  12,  1869,  and  after 
the  bonds  had  been  sold,  as  previously  stated,  the  board  of 
directors  of  the  complainant  adopted  a  resolution  declaring 
that  the  defendant  should  be  allowed  seventy  per  cent  out  of 
the  gross  receipts,  instead  of  sixty-five  per  cent,  for  operating 
the  road,  and  that  by  agreement  between  the  parties  the  lease 
should  be  modified  only  to  that  extent;  that  by  a  statute  of  the 
State  of  Illinois,  in  force  at  the  time  the  pretended  lease  was 
executed,  no  railroad  company  in  the  State  of  Illinois  was 
allowed  to  lease  its  railroad  and  other  property  and  franchises 
to  any  foreign  railroad  company  without  having  first  obtained 
the  written  consent  of  all  stockholders  residing  in  that  state, 
and  that  the  pretended  lease  was  executed  without  the  written 
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consent  of  fifty-nine  stockholders,  who  then  resided  in  Illinois; 
that  on  the  completion  of  the  construction  and  eqaipinent  of 
the  road,  on  July  1, 1870,  the  defendant  took  possession  and  con- 
trol of  the  same,  and  from  that  time  to  the  present  has  oper- 
ated the  entire  property  under  the  franchises  granted  to  the 
complainant,  and  has  received,  in  tolls  and  other  earnings, 
more  than  $21,600,000;  that  the  pretended  lease  is  void  be- 
cause neither  the  plaintiff  nor  the  defendant  was  authorized  by 
the  states  which  created  them  to  enter  into  such  a  contract; 
that  the  defendant  is  liable,  as  trustee,  to  account  to  the  com- 
plainant for  all  the  property  embraced  in  the  pretended  lease, 
together  with  all  receipts  and  profits  derived  from  the  man- 
agement and  operation  thereof,  and  to  restore  immediately  to 
the  complainant  the  full  control  and  possession  of  all  its  prop- 
erty and  its  earnings,  after  deducting  reasonable  disburse- 
ments, made  by  the  defendant,  in  the  care,  management  and 
maintenance  of  the  same;  that  the  defendant  has  refused  to 
deliver  to  the  complainant  on  demand,  its  property  and  the 
earnings  derived  therefrom;  that  during  the  entire  period  the 
defendant  has  been  in  possession  of  the  railroad,  it  has  failed 
to  pay  over  to  the  complainant,  according  to  the  terms  of  the 
lease,  the  latter's  full  share  of  the  gross  receipts;  that  there  is 
now  due  the  complainant  from  this  source,  after  the  payment 
of  interest  which  has  accrued  upon  the  mortgage  bonds,  more 
than  $500,000;  that  by  reason  of  the  defendant's  failure  to  make 
such  payments  as  they  became  due  the  complainant  has  been 
unable  to  create  any  sinking  fund  as  required  by  the  terms  of 
the  first  mortgage;  that  the  complainant  entered  into  the  con- 
tract supposing  it  had  lawful  authority  to  do  so,  but  it  has 
been  recently  advised  by  its  counsel  that  it  had  no  such  power 
and  that  the  lease  is  null  and  void,  and  that  it  is  its  duty  to 
repudiate  the  same  and  resume  possession  of  its  property  and 
franchises;  that  the  complainant  is  liable  to  have  its  charter  and 
corporate  rights  forfeited  by  the  State  of  Illinois;  that  by  the 
proper  management  the  income  of  its  property  can  be  largely 
increased;  that  the  present  income  is  more  than  sufiicient  to  pay 
the  interest  on  its  bonded  indebtedness  and  create  a  sinking 
fund  as  required  by  the  first  mortgage,  and  that  the  first  mort- 
gage is  liable  to  be  foreclosed  at  any  time  on  account  of  the 
failure  to  create  such  sinking  fund. 
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The  bill  also  avers  that  whether  the  lease  be  valid  or  void, 
an  accounting  is  necessary  to  determine  the  amount  of  money 
received  from  the  defendant  in  the  operation  of  the  road, 
which  will  require  the  examination  of  lon^  and  complicated 
accounts  covering  a  period  of  seventeen  years;  that  the  pre- 
tended lease  is  a  cloud  upon  the  complainant's  title  to  its  prop- 
erty; that  the  defendant  is  daily  withdrawing  from  the  juris- 
diction of  this  court  large  sums  of  money  accruing  from  the 
operation  of  the  road,  which  it  will  continue  to  do  unless  re- 
strained by  this  court,  or  unless  a  receiver  be  appointed,  jpen- 
dente  lite. 

The  prayer  is  that  the  lease  be  declared  null  and  void;  that 
the  defendant  be  required  to  deliver  to  the  complainant  the 
possession  of  all  property  which  it  now  holds  under  the  lease ; 
that  the  defendant  be  perpetually  enjoined  from  disturbing 
the  complainant  in  such  possession;  that  an  account  be  taken 
of  all  money  received  by  the  defendant,  or  which  it  might 
have  received  by  proper  management  of  the  property,  and 
that  the  defendant  be  required  to  pay  to  the  complainant  the 
earnings  so  found  to  have  been  received  by  the  defendant  as 
well  as  the  fair  value  of  any  property  not  accounted  for,  less 
reasonable  disbursements  and  expenses  as  already  stated;  and 
if  the  lease  shall  be  held  valid,  an  accounting  be  taken  of  the 
amount  due  under  its  terms,  for  the  defendant,  and  that  the 
complainant  have  a  decree  for  the  amount  so  found  due. 

The  defendant  demurs  to  the  bill  (1)  because  it  discloses  no 
equity;  (2)  because  it  is  multifarious  and  contradictory,  and  (3) 
because  the  complainant  has  a  complete  remedy  at  law.  Sec- 
tion 1  of  an  act  of  the  Illinois  legislature,  approved  February 
12, 1855,  reads : 

"  Section  1.  That  all  railroad  companies  incorporated  or 
organized  under,  or  which  may  be  incorporated  or  organized 
under  the  authority  of  the  laws  of  this  State,  shall  have  power 
to  make  such  contracts  and  arrangements  with  each  other,  and 
with  corporations  of  other  states  for  leasing  or  running  their 
roads,  or  any  part  thereof,  and  also  to  contract  for  and  hold  in 
fee  simple,  or  otherwise,  lands  or  buildings  in  this  or  other 
states  for  depot  purposes,  and  also  to  purchase  and  hold  such 
personal  property  as  shall  be  necessary  and  convenient  to  carry 
into  effect  the  object  of  this  act." 
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Section  1  of  an  act  of  the  general  assembly  of  the  same 
state,  approved  February  16, 1865,  reads : 

"  Section  1.  That  it  shall  not  be  lawful  for  any  railroad  com- 
pany of  Illinois,  or  for  the  directors  of  any  railroad  company 
of  Illinois,  to  consolidate  their  road  with  any  railroad  out 
of  the  State  of  Illinois,  or  to  lease  their  road  to  anv  railroad 
company  out  of  the  State  of  Illinois,  or  to  lease  any  railroad 
company  {sic)  out  of  the  State  of  Illinois,  without  having  first 
obtained  the  written  consent  of  all  the  stockholders  of  said  com- 
pany residing  in  the  State  of  Illinois,  and  any  contract  for  such 
consolidation  or  lease  which  may  be  made  without  having  first 
obtained  said  written  consent,  signed  by  the  resident  stock- 
holders in  Illinois,  shall  be  null  and  void." 

In  187it  the  last  named  statute  was  repealed,  and  the  act  of 
1855  was  re-enacted,  and  on  the  eighth  day  of  February,  1867, 
an  act  was  passed  amending  the  complainant's  charter,  section 
13  of  which  reads : 

Said  company  shall  have  power  to  consolidate  and  connect 
its  railroad  with  any  other  continuous  line  of  railroad  now 
constructed  or  which  may  be  hereafter  constructed,  either  in 
this  state  or  in  the  State  of  Indiana,  upon  such  terms  as  may  be 
agreed  upon  between  the  companies  so  connecting  or  uniting, 
and  for  that  purpose  full  power  is  given  to  such  company  to 
make  and  execute  such  contract  with  any  other  company  as 
will  secure  the  object  of  said  consolidation  or  connection. 

On  the  twentj'-third  of  February,  1853,  the  legislature  of 
Indiana  pa^ssed  an  act  (Kev.  St.  §§  3971,  3972),  the  first  and 
second  sections  of  which  read : 

'*  Section  1.  Any  railroad  company  heretofore  organized 
under  the  general  or  special  laws  of  this  state  shall  have  the 
power  to  intersect,  join  and  unite  its  railroad  with  any  other  rail- 
road constructed,  or  in  progress  of  construction  in  this  state 
or  an}*^  adjoining  state,  at  such  point  on  the  state  line  or 
at  any  other  point  as  may  be  mutually  agreed  upon  by 
said  companies;  and  such  railroad  comjxinies  are  authorized 
to  merge  and  consolidate  the  stock  of  the  respective  com- 
panies, making  one  joint  stock  company  of  the  two  rail- 
roads, thus  connecting  upon  such  terms  as  may  be  by  them 
mutually  agreed  upon  in  accordance  with  the  laws  of  the 
adjoining  state,  with  whose  road  or  roads  connections  are  thus 
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formed,  provided  their  charter  authorizes  said  railroad  to  go 
to  the  state  line  or  to  sach  point  of  intersection. 

"  Section  2.  Any  railroad,  heretofore  organized,  or  which 
may  hereafter  be  organized,  under  the  general  or  special  laws 
of  this  state,  for  the  purpose  of  constructing  a  railroad  from 
any  point  within  this  state  to  the  boundary  line  thereof,  is 
hereby  empowered  to  extend  said  railroad  into  or  through  any 
other  state  or  states,  under  such  regulations  as  may  be  pre- 
scribed by  the  laws  of  such  state  or  states  into,  or  through, 
which  said  road  may  be  so  extended,  and  the  rights  and  privi- 
leges of  said  company  over  said  extensions  in  the  construction 
and  use  of  said  railroad  for  the  benefit  of  such  company,  and 
in  controlling  and  applying  the  assets  of  such  company,  shall 
be  the  same  as  if  its  railroad  had  been  constructed  wholly 
within  this  state." 

It  is  claimed  that  the  Illinois  statute  of  1865  limited  the 
power  previouslj'  conferred  upon  railroad  corporations  of  that 
state  to  consolidate  or  enter  into  leases  with  railroad  com- 
panies outside  of  the  state,  and  that  the  contract  involved  in 
this  suit  is  void  because  the  Illinois  company  made  it  without 
the  written  consent  of  the  resident  stockholders.  The  act  of 
1865  was  repealed  in  1874  when  the  act  of  1855  was  re-enacted, 
and  from  the  last  named  date  until  this  suit  was  brought, 
thirteen  years,  the  defendant  continued  to  hold  and  operate 
the  road  in  Illinois  under  the  contract  with  the  complainant's 
consent.  This  recognition  and  performance  since  the  re-enact- 
ment of  the  act  of  1855,  was  enough  of  itself  to  conclude  the 
complainant.  If,  after  the  repeal  of  the  act  of  1865,  the  con- 
tract had  been  re-executed,  its  validity  under  the  laws  of  Illinois 
could  not  be  questioned,  and  what  was  done  subsequently  to 
1874  was  referable  to  the  contract  and  the  act  of  1855.  A  new 
agreement  made  after  1874  would  have  been  no  less  binding, 
and  even  if  the  contract  was  invalid  under  the  act  of  1865,  it  is 
now  too  late  for  the  complainant  to  say  that  it  was  made 
without  authority  and  in  violation  of  that  act.  But  without  ref- 
erence to  the  act  of  1855  and  its  re-enactment,  and  the  subse- 
quent action  of  the  two  companies,  we  hold  that  the  written 
consent  of  all  the  stockholders  residing  in  Illinois  to  a  lease  of 
an  Illinois  railroad  to  a  company  out  of  the  state,  was  a  pro- 
vision inserted  in  the  act  of  1865  for  the  personal  benefit  of  such 
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Stockholders  and  one  which  they  could,  and  in  this  case  did, 
waive  by  long  acquiescence.  The  silence  of  the  stockholders 
for  almost  twenty  years  was  equivalent  to  their  written  consent. 
Any  resident  stockholder  might  have  enjoined  the  execution 
and  performance  of  the  contract  by  a  suit  brought  in  due 
time,  but  no  such  suit  could  be  maintained  after  an  acquiescence 
for  the  period  stated,  and  no  one  but  a  stockholder  could  object 
to  the  contract  on  that  ground.  Thomas  v.  Railway  Co.,  104 
111.  462 ;  Taylor  v.  Railroad  Co.,  4  Woods  576 ;  Beecher  v. 
Mill  Co.,  45  Mich.  103,  7  N.  W.  Rep.  695. 

The  relief  sought  by  the  complainant  is  inequitable,  and 
against  the  rules  which  govern  courts  of  conscience,  and  if  the 
contract  could  not  be  sustained  under  the  Illinois  laws  on  any 
other  ground  we  would  feel  authorized  to  hold  that  the  word 
**  void"  in  the  act  of  1865  meant  "voidable."  Prior  to  1865, 
railroad  companies  in  Illinois  were  expressly  authorized  to 
lease  their  roads  to  companies  out  of  the  state,  and  the  pro- 
vision in  the  act  of  the  last-named  date,  which  required  the 
written  consent  of  resident  stockholders  to  give  validity  to 
such  contracts,  is  no  evidence  of  a  change  in  the  previous  pol- 
icy of  the  state.  That  the  policy  of  Illinois  favored  such  action 
by  its  own  railroad  corporations,  abundantly  appears  from  the 
public  statutes  and  the  decision  of  its  courts.  The  act  of  1865 
is  relied  on  as  establishing  a  contrary  policy.  We  do  not 
think  it  does,  but  if  it  did  that  act  was  repealed  in  1874. 

If  the  defendant  was  not  expressly  authorized  by  the  Indi- 
ana statutes  to  make  the  contract,  it  was  not  in  tenns  prohib- 
ited from  doing  so,  and  it  follows  that  if  the  contract  is  void 
it  is  so  on  the  sole  ground  that  its  execution  by  the  defendant 
was  impliedly  prohibited  by  the  laws  of  its  domicile.  We 
hazard  nothing  by  saying  that  a  judgment  of  an  Indiana 
court  forfeiting  the  defendant's  franchises  for  no  other  reason 
than  the  making  and  performing  of  this  contract  would  startle 
the  bar  of  that  state.  In  Branch  v.  Jesup,  106  U.  S.  468, 
1  Sup.  Ct.  Rep.  495,  the  Supreme  Court  of  the  United  States  held 
that  a  grant  of  power  to  a  railroad  company  to  consolidate 
included  the  lesser  power  to  sell  its  road  or  buy  another  road, 
and  that  the  power  to  construct  a  railroad  included  the  power 
to  purchase  a  railroad  and  pay  for  the  same  by  an  issue  of  its 
own  stock.    The  power  to  consolidate  was  expressly  given  to 
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the  defendant  by  the  first  section  of  the  Indiana  act  of  lvS53, 
and  by  the  thirteenth  section  of  the  Illinois  act  of  1847  the 
same  power  was  expressly. granted  to  the  complainant,  and 
treating  the  contract  either  as  a  sale  or  lease,  we  are  unable 
to  see  why  it  was  not  valid  under  the  ruling  in  the  case  just 
cited.  Manufacturing  Co.  v.  Bank,  119  U.  S.  191;  7  Sup.  Ct. 
Rep.  187;  Branch  v.  Atlantic,  etc.,  3  "Woods  481;  Darling  v. 
Rogers,  22  Wend.  486. 

It  is  urged  with  earnestness  by  counsel  for  the  defendant 
that  the  second  section  of  the  act  of  1853  expressly  author- 
ized that  company  to  extend  its  road  from  the  state  line  into 
or  through  the  State  of  Illinois,  under  such  regulations  as  the 
latter  state  might  prescribe,  and  that  regulations  for  such  ex- 
tension were  prescribed  by  the  Illinois  statutes,  and  further 
that  the  two  roads,  meeting  as  they  did  at  the  line  dividing 
the  two  states,  the  defendant  was  expressly  authorized  by  the 
Indiana  statute  to  make  the  contract  with  the  complainant 
for  the  use  of  its  road  in  Illinois.  But  for  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Railroad  Co.  v.  Rail- 
road Co.,  118  U.  8.  630,  7  Sup.  Ct.  Rep.  24,  we  might  yield  to 
the  force  of  this  argument.  That  was  a  suit  brought  by  an 
Illinois  railroad  company  against  an  Indiana  railroad  company 
and  corporations  of  other  states,  to  enforce  a  lease,  and  for 
other  relief.  The  Illinois  corporation  owned  a  line  of  railroad 
extending  from  the  Mississippi  river,  opposite  St.  Louis,  to 
Terre  Haute,  Indiana,  twelve  miles  of  the  road  being  in  the  latter 
state.  By  the  terms  of  the  lease  the  Indiana  company  acquired 
the  right  to  hold,  maintain  and  operate  for  the  Illinois  company 
its  line  of  road,  equipment  and  franchises  for  a  term  of  ninety- 
nine  years,  and  pay  therefor  a  prescribed  annual  rental.  The 
Supreme  Court  of  the  United  States  held  that  the  lessor,  the 
Illinois  company,  was  authorized  by  the  Illinois  act  of  1855 
to  make  the  lease,  but  that  the  Indiana  act  of  1 853  did  not 
authorize  the  Indiana  company  to  accept  the  lease,  and  it 
could  not,  therefore,  be  enforced  against  the  Indiana  company; 
that  the  powers  of  corporations  organized  under  legislative 
authority  were  such,  and  such  only,  as  were  expressly  con- 
ferred or  plainly  implied;  that  the  enumeration  of  powers 
granted  implied  the  exclusion  of  others,  and  that  unless  ex- 
pressly authorized  by  its  charter  or  aided  by  some  other  legis- 
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lative  action,  a  railroad  company  could  not,  by  lease,  or  any 
other  contract,  turn  over  to  another  company  for  a  long  period 
of  time  its  road  and  all  its  appurtenances,  the  use  of  its  fran- 
chises and  the  exercise  of  its  powers,  nor  could  any  other  rail- 
road company,  without  similar  authority,  make  a  contract  to 
receive  and  Operate  such  road,  its  franchises  and  property,  and 
that  such  a  contract  was  not  among  the  ordinary  powers  of  a 
railroad  company,  and  was  not  to  be  presumed  from  the  ordi- 
nary grant  of  powers  in  a  railroad  charter. 

If  the  Indiana  act  of  1853  did  not  authorize  the  Indiana 
corporation  to  accept  the  lease  which  was  involved  in  that 
suit,  it  did  not  authorize  the  defendant  to  bind  itself  by  the 
instrument  now  in  suit,  whether  it  be  a  lease  "  or  any  other 
contract;"  and  although  Branch  v.  Jesup  is  not  expressly  over- 
ruled by  the  case  last  referred  to,  and  we  are  not  convinced 
that  it  was  intended  to  be  overruled,  we  neverthless  feel 
obliged  to  hold  that  the  defendant  had  no  power  under  the 
Indiana  act  to  make  the  contract  involved  in  this  suit,  and 
that  it  is  void  as  to  the  defendant  for  that  reason,  alone.  It  does 
not  appear  from  the  bill  that  by  making  the  contract  and 
operating  the  road  in  Illinois,  the  defendant  had  deprived 
itself  of  ability  to  successfully  operate  its  own  road  in  Indiana, 
or  that  it  had  neglected  any  duty  that  it  owed  to  the  latter 
state,  or  its  own  stockholders.  On  the  contrary,  for  any- 
thing appearing  in  the  bill,  the  defendant  has  been  bene- 
fited by  the  contract,  and  its  performances. 

It  being  settled,  then,  that  the  laws  of  Illinois  authorized 
both  corporations  to  execute  the  contract  and  perform  it  in 
that  state,  and  that  the  laws  of  Indiana  conferred  no  such 
authority  on  the  defendant,  and  that  the  contract  is  therefore 
void  as  to  the  latter,  can  this  suit  be  maintained  ?  The  in- 
validity of  the  contract  is  not  relied  on  here  as  a  defense  to  a 
suit  for  its  enforcement,  as  was  the  case  in  Railroad  Co.  v. 
Railroad  Co.,  and  Thomas  v.  Railroad  Co.,  101  U.  S.  71,  and 
indeed,  in  most,  if  not  all,  of  the  cases  cited  in  support 
of  the  bill.  It  is  urged  that  if  the  laws  of  Illinois  authorized 
the  contract,  and  the  laws  of  Indiana  did  not,  it  is  void  as  to 
both  companies  because  they  both  acted  illegally  in  making 
it.    Is  a  railroad  company  entitled  to  affirmative  relief  in  a 
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court  of  equity  against  its  own  illegal  acts,  and  that  too,  with- 
out regard  to  laches  ? 

It  is  well  settled  that  a  corporation  may  plead  as  a  defense 
to  a  suit  upon  a  contract  that  it  is  against  public  policy  or 
good  morals,  or  that  it  is  expressly  prohibited  by  law,  or  im 
pliedly  prohibited  because  not  authorized  by  its  charter  or  any 
other  legislative  authority. 

But  it  does  not  follow  that  because  such  defenses  are  sus- 
tained, that  a  court  of  equity  will  in  all  cases  annul  an  illegal 
contract  at  the  suit  of  a  party  to  it.  Stockholders  who  act 
with  reasonable  promptness  may  enjoin  the  execution  and  per- 
formance of  illegal  agreements  and  acts,  but  it  is  believed  that 
few,  if  any,  well  considered  cases  can  be  found  in  which  affirm- 
ative relief  has  been  granted  to  one  of  the  wrongdoers.  In 
Spring  Co.  v.  Knowlton,  103  U.  S.  49,  it  was  held  that  a  party 
to  an  executory  contract  not  malum,  in  se^  but  prohibited  by 
law,  might  recover  back  money  which  he  had  advanced  under 
it  to  the  other  party  who  had  performed  no  part  of  the  agree- 
ment. Assuming  that  the  contract  now  under  consideration 
is  executory^,  it  can  not  be  said  it  has  not  been  performed  in 
part  by  the  defendant.  It  is  not  claimed  that  interest  on  the 
complainant's  outstanding  bond  is  due  and  unpaid,  or  that  the 
defendant  is  insolvent.  Xo  complaint  is  made  by  the  defend- 
ant or  any  stockholders  of  either  corporation  against  the  con- 
tract. Ko  such  complaint  is  made  by  the  State  of  Illinois  or 
the  State  of  Indiana,  nor  is  it  seriouslv  believed  that  either 
state  ever  will  make  such  complaint,  and  yet  we  are  told  that 
because  the  contract  is  executory  and  continuing,  and  was 
made  by  both  companies,  certainly  by  the  defendant  with- 
out legislative  authority,  the  court  must  annul  it  under  the 
rulings  in  Railroad  Co.  v.  Railroad  Co. 

We  do  not  think  that  the  Supreme  Court  of  the  United 
States,  by  that  case,  meant  to  establish  principles  for  the  guid- 
ance of  courts  of  equity  at  variance  with  the  current  of  its 
decisions.  So  far  as  this  suit  seeks  to  annul  the  contract,  it 
might  have  been  brought  eighteen  years  ago,  for  the  agreement 
was  invalid  from  the  beginning;  and  if  it  be  true  that  such  a  suit 
may  be  brought  at  any  time  before  the  contract  expires  by  its 
own  terms,  laches  being  no  obstacle  to  relief,  the  complainant 
might  have  delayed  for  an  hundred  years  more  without  injury 
12 
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or  prejudice  to  its  standing  in  a  court  of  equity.  See  Trust 
Co.  V.  Midland  Co.,  117  U.  S.  437;  6  Sup.  C.  Rep.  809. 

Equity  relieves  suitors  who  are  diligent,  and  remits  to  their 
legal  remedies  those  who  have  slept  upon  their  rights,  and  this 
is  done  although  the  suitor's  equitable  right  may  otherwise 
be  apparently  perfect.  It  is  not  so  in  courts  of  law.  There 
the  suitor  may  wait  until  the  day  before  his  right  of  action  is 
barred  by  the  statute  of  limitation.  The  defense  of  laches 
goes  to  the  reme<iy,  rather  than  to  the  right. 

In  refusing  affirmative  relief  on  the  ground  of  negligence, 
a  court  of  equity  does  not  adjudicate  against  the  right  as- 
serted in  the  bill.  It  simply  holds  that  the  complainant  is  not 
entitled  to  the  particular  remedy  sought.  "  Nothing,"  said 
Lord  Camden,  in  Smith  v.  Clay,  Amb.  645,  "  can  call  forth  this 
court  into  activity  but  conscience,  good  faith  and  reasonable 
diligence.  When  these  are  wanting  the  court  is  passive,  and 
does  nothing.  Laches  and  neglect  are  always  discountenanced." 
Decisions  of  the  Supreme  Court  of  the  United  States  and 
other  courts  need  not  be  cited  in  support  of  this  doctrine. 

By  this  suit  the  complainant  seeks  to  recover  possession  of 
real  estate,  and  quiet  its  title  to  the  same. 

Ejectment  is  a  legal  and  not  an  equitable  remedy,  and  the 
action  will  lie  to  recover  the  possession  of  a  railroad.  Rail- 
road V.  Johnson,  119  U.  S.  608;  7  Sup.  Ct.  Rep.  339. 

The  bill  can  not  be  sustained  as  a  bill  quia  timetj  the  com- 
plainant being  out  of  possession,  and  the  defendant  in  posses- 
sion.    Frost  V.  Spitley,  121  U.  S.  556;  7  Sup.  Ct.  Rep.  1129. 

The  Illinois  statute  of  1869  (Starr  &  C.  St.  419)  authorizes 
the  court  to  hear  bills  to  quiet  title,  and  to  remove  clouds 
from  the  title  to  land,  whether  improved  or  occupied  or  un- 
improved or  unoccupied,  and  declares  that  the  taking  posses- 
sion of  such  land  after  the  commencement  of  suit  by  the  party 
who  claims  title  adversely  shall  not  affect  the  complainant's 
right  to  relief.  This  statute  does  not  authorize  suit  by  a 
party  out  of  possession  against  a  party  already  in  possession 
under  a  claim  of  adverse  title  as  in  this  case.  Finally,  is  the 
bill  multifarious  or  contradictory  ?  We  think  it  is.  It  con- 
tains two  distinct  grounds  of  suit,  one  for  the  rescission  of  the 
contract  on  the  theory  that  it  is  void,  and  the  other  for  the 
accounting  and  a  recovery  of  earnings^  on  the  theory  that  it 
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is  valid.  The  averments  that  relate  to  the  first  ground  of 
relief  are  wholly  irrelevant,  if  the  bill  be  considered  simply 
as  a  bill  for  an  accounting.  It  is  true  that  a  complainant  may 
state  the  fact  of  his  case^  and  ask  relief  according  to  the  con- 
clusion of  law  which  the  court  may  draw  from  them,  although 
this  may  be  presented  in  two  or  more  alternatives  (Story  Eq. 
PL  §  42),  but  this  is  not  such  a  case. 

A  bill  to  annul  a  contract  for  fraud  or  illegality,  and  to 
specifically  enforce  it,  if  the  court  shall  hold  that  it  is  valid,  is 
fatally  defective,  and  we  can  see  no  substantial  difference 
between  such  bill  and  the  one  now  before  us.  Shields  v. 
Earrow,  17  How.  130,  was  a  suit  to  set  aside  an  agreement  for 
fraud,  and  an  amendment  to  the  bill  was  allowed  praying  spe- 
cific performance.  In  delivering  the  opinion  of  the  court. 
Judge  Curtis  said :  "  So  that  the  bill  thereafter  presented  not 
only  two  aspects,  but  two  diametrically  opposite  prayers  for 
relief,  resting  upon  necessarily  inconsistent  cases;  the  one 
being  that  the  court  would  declare  the  contract  rescinded  for 
imposition  and  other  causes,  and  the  other  that  the  court 
would  declare  it  so  free  from  all  exception  as  to  be  entitled 
to  its  aid  by  a  decree  for  specific  performance.  *  ♦  ♦  A 
bill  may  be  originally  framed  with  a  double  aspect,  or  it  may 
be  so  amended  as  to  be  of  that  character,  but  the  alternative 
cases  stated  must  be  the  foundation  for  precisely  the  same 
relief." ' 

The  demurrer  is  sustained. 

SEcmoN  Six. 

Tnttle  T.  Mich.  Air  Line  Co.,  85  Mich.  247. 
Subscriber  released  by  defective  consolidation. 

Suit  by  the  Michigan  Air  Line  Railroad  Company,  to  recover 
from  defendant  the  amount  of  stock  by  him  subscribed  to 
"  The  Grand  Trunk  Railway  Company  of  Michigan,"  which 
was  organized  December  21,  1866,  consolidated  August  28, 

>  Decree  was  affirmed  in  Supreme  its  aid.    Elaborate  opinion,  with  citap 

Court,  chiefly  on  the  grotmd    that  tion  of  numerous  authorities  in  12 

plaintiff  was  in  pari  delicto  with  de-  8.  C.  R.  953. 
fendant,  and  equity  would  not  lend 
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ISOS,  with  an  Indiana  corporation,  forming  a  corporation  icalled 
Michigan  Air  Line  Railroad  Company,  which  was  again  con- 
solidated without  change  of  name  October  8,  1870,  with  the 
St.  Joseph  Valley  Railroad  Company.  Defendant  insisted 
that  he  Avas  not  bound  by  the  various  consolidation  proceed- 
ings. It  was  urged  that  the  last  corporation  was  one  defacto^ 
and  hence  defendant  should  not  deny  the  legality  of  its  exist- 
ence, but  it  is  held  that  he  may  do  so.  His  contract  was  with 
a  company  which  was  to  confine  itself  to  certain  parts  of 
Michigan;  he  can  refuse  to  be  brought  into  any  other  contract 
relation  not  contemplated  by  the  contract  itself;  the  contract 
referred  to  the  statutes  then  in  force  or  as  they  might  be 
amended.  No  change  in  the  corporation  which  violated  any 
of  the  substantial  statutory  conditions  could  bind  a  dissenting 
stockholder,  or  compel  him  to  submit  to  the  new  order  of  things 
against  his  will.*  The  statutes  upon  consolidation '  required 
the  directors  of  the  several  roads  to  make  an  agreement,  and 
that  agreement  was  then  to  be  confirmed  by  the  stockholders. 
No  such  agreement  preceded  the  first  consolidation;  there 
was  an  agreement  signed  by  the  presidents  and  secretaries,  but 
none  by  the  directors.  Such  agreement  was  made  preceding 
the  second  consolidation,  but  no  notice  was  ever  given  to  the 
stockholders  to  meet  and  consider  it.  The  statute  requires  an 
actual  agreement  by  the  directors  to  be  ratified  (and  not  a 
mere  proposition  to  be  accepted)  by  the  stockholders.  Neither 
of  the  notices  calling  together  the  stockholders  of  the  respective 
companies  was  published  thirty  days  as  required  by  the  statute.* 
At  common  law  all  notices  were  required  to  be  personal,  unless 
otherwise  fixed  by  the  by-laws,  and  notice  by  publication  or  by 
mail  would  be  nugatory;  *  the  notices  were  defective  in  not 
giving  sufficient  detail  as  to  time,  place  and  object.  In  such 
very  important  matters  the  notices  should  certainly  be  as  ex- 
plicit as  the  notices  required  for  other  meetings.  Defendant 
is  not  a  member  of  the  corporation  which  is  now  prosecuting 
him,  and  it  has  no  claim  upon  him. 

>  Mansfield,    C!oldwater    &     Lake  •  C.  L.  of  1871,  Sec.  2346;  L.  of  1870, 

Michigan  R.  R.  Co.   v.  Drinker,  80  p.  522. 

Mich.  R.  124.  ^Ang.  &  A.,  Sec.  492;  Burhans  v. 

"  Section  50,  General  Law  of  1855.  Ck)rey,  17  Mich.  282. 
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Section  Seven. 

The  Mansfield,  Coldwater  &  Lake  Michigan  Railroad  Compan j  t.  Vfilh 

lam  Brown  et  ai.,  26  Ohio  St  228. 

Consolidation  is  not  complete  nntil  directors  are  elected,  and  they  can 
not  be  legallj  elected  until  articles  are  filed  with  secretary  of 
state. 

Defendant,  when  subscribing  to  the  stock  of  a  corporation, 
is  bound  to  know  that  the  same  has  the  power,  under  the  stat- 
ute, of  consolidating  with  another,  and  the  statute  becomes  as 
much  a  part  of  the  contract  as  though  written  therein.* 

Said  corjioration  thereafter  did  consolidate  with  another  and 
thus  fonned  the  plaintiflf  corporation,  which  is  held  to  have 
thereby  succeeded  to  all  the  rights  of  the  prior  corporations. 

The  plaintiffs  succession  to  the  property  of  the  prior  com- 
panies, however,  does  not  fully  arise  until  it  elects  its  first 
board  of  directors :  "  Upon  the  election  of  the  first  board  of 
directors  of  the  corporation  created  by  said  agreement  of  con- 
solidation, and  by  the  provisions  of  this  act,  all  and  singular 
the  rights,  privileges  and  franchises  of  each  of  said  corpora- 
tions, parties  to  the  same,  and  all  the  property,  real,  personal 
and  mixed,  and  debts  due  on  account  of  subscriptions  of  stock 
or  other  things  in  action,  shall  be  deemed  to  be  transferred  and 
vested  in  such  new  corporation  without  further  act  or  deed."  * 

'  But  he  is  not  bound  by  a  consoli-  M.  R.  Co.,  6  Ohio  St.  119;  Kean  v. 

dation  which  is  illegal,  as  for  instance  Johnson,  1  Stock.  Ch.  401;  Kenosha 

by  a  corporation,  the  road  of  which  v.   Marsh,   17  Wis.  13;  Everhart  v. 

is  not  then,  as  by  statute  it  should  be,  West,  etc.,  Co.,  28  Pa.  St.  339;  Old- 

"made  or  in  progress  of  construe-  town  v.  Veazie,  39Maine  571;  2Redf. 

tion."    Same  plaintiff  v.   Stout,  26  on  Railw.,  5th  Ed.  587-589,  Sec.  252 

Ohio  State  241.  and  notes;  77  Porter  (Ind.)  407;  9  Ind. 

That  the  state  and  not  the  defend-  858;  10  Ind.  93;  12  Ind.  605;  13  Ind. 

ant  should  raise  the  objection,  there  887;    16  Ind.  46.     It   is  questioned 

are  cited  Bartholomew  v.  Bentley,  1  whether  the  subscriber  can  be  com- 

Ohio  St.  38;  Frost  v.  Frostburg  Co.,  pelled  to  come  into  the  consolidation 

24  How.  278;  22  Cal.  434;  Cochran  v.  though  the  statute  aUowing  consoli- 

Amold,  58  Pa.  St.  899;  26  N.  Y.  77;  dations  exist    at  the  time  he   sub- 

2  Greenl.  404;  7  Pick.  344.  scribes.      Zabriskie   v.  Hackensack, 

That  the  subscriber  can  not  be  com-  etc. ,  Co. ,  3  C.  E.  Greene  178;  Oldtown, 

pelled  to  embark  in  a  different  enter-  etc.,  v.  Veazie,  39  Maine  571. 
prise  from  the  one  to  which  he  sub-      *  Act  of  April  10,  1856,  53  Ohio  L. 

scribed,  there  are  cited  Marietta  v,  143;  amended  May  6,  1869,  66  Ohio 

Elliott,  10  Ohio  St.  57;  Chapman  v.  L.  127. 
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Plaintiflf  fails  to  show  that  it  ever  legally  elected  a  board  of 
directors;  the  election  shown  was  prior  to  the  time  of  the 
filing  of  the  consolidation  agreement  with  the  secretary  of 
state;  hence,  it  was  at  a  time  when  the  consolidated  corpora- 
tion had,  as  yet,  no  existence,  and  therefore  the  election  was 
premature  and  ineffective. 

Plaintiff  has  failed  to  prove  its  right  to  recover. 


Sechon  Eight, 
Stokes  T.  The  Phelps  Mission  et  al.,  47  Hun  (N.  Y.)  570. 

Denominational  ohoreh  and  a  charitable  society  under  tree  church  act 

can  not  he  consolidated. 

Complaint  by  a  member  of  the  "  Phelps  Mission,''  a  body 
corporate,  against  the  trustees  of  the  Eighty-fourth  Street 
Presbyterian  Church  and  others,  to  prevent  the  consolidation 
of  said  mission  and  said  church,  and  the  transfer  of  all  of  the 
former's  property  to  the  latter  by  virtue  thereof.  Demurrer 
sustained  to  complaint  below,  but  reversed  on  appeal  and  com- 
plaint held  good. 

The  plan  seemed  intended  chiefly  to  deprive  the  Phelps 
Mission  of  its  property  and  turn  it  over  to  the  church,  pastor 
of  which  was  one  of  the  trustees  of  the  mission,  and  mainly 
instrumental  in  bringing  it  about  and  interested  wholly  in  the 
church,  while  also  trustee  of  the  mission;  this  would  of  itself 
be  sufficient,  if  no  other  ground  existed,  to  invalidate  the  whole 
proceeding.  The  principle  that  corporations  having  common 
officers  and  trustees  can  not  enter  into  valid  contracts  with ' 
each  other,  has  become  well  established  in  the  jurisprudence 
of  this  country  and  in  England  *  and  needs  no  elaboration  here. 
Each  corporation  has  the  right  to  the  unbiased  counsel  of  each 
of  its  officers  and  trustees;  and  where  an  officer  or  trustee  is 
connected  with  two  different  corporations,  each,  in  any  dealings 
between  the  two,  will  be  deprived  of  that  to  which  it  is  en- 
titled, viz.,  the  unbiased  aid  and  counsel  of  such  trustee;  and 
therefore  they  must  not  contract,  and  if  they  do  so,  such  con- 

1  Metropolitan  Elevated  Rj.  Co.  v.  Manhattan  By.  Co. ,  11  Daly  878,  and 
cases  there  cited. 
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tract  will  be  set  aside  at  tlie  instance  of  any  party  having  the 
right  to  call  the  transaction  in  question.i 

There  is  also  another  diflBculty.  The  Mission  was  incorpo- 
rated" for  the  purpose  of  founding  a  free  church,  and  can  not 
consolidate  with  the  church,  incorporated*  as  a  religious 
society;  for  the  several  acts*  under  which  consolidation  is  pro- 
vided for,  when  examined  carefully  and  all  construed  together, 
relate  throughout  to  denominational  corporations,  hence  do 
not  embrace  the  Mission,  which  is  not  such  a  one.  Even  if 
the  Mission  be  deemed  a  religious  society — as  has  been  a  mis- 
sionary society ' — yet  it  is  not  a  denominational  one.  The  or- 
ganic differences  between  the  corporation  of  a  church  under 
denominational  control  and  a  charitable  society  organized  un- 
der the  free  church  act,  are  so  striking  that  the  property  of 
the  latter  should  not  be  allowed  to  be  diverted  from  the  uses 
to  which  it  was  intended  to  be  devoted  by  its  donors,  to  the 
support  of  an  organization  so  essentially  distinct  and  different.* 

Seotion  Nine. 

In  re  Era  Insurance  Societj,  9  Week.  Rep.  67;  S.  C,  80  L.  J.  (N.  S.)  187. 

Sondrj  instances. 

Insurance  companies  can  not  amalgamate  unless  such  power 
is  reserved  in  the  deeds  of  settlement.  A  shareholder  can  not 
have  another  company's  debts  thrown  on  him  without  his  con- 
sent. 

The  members  must  affirmatively  consent.  Statute  directed 
that  the  consolidation  of  three  mutual  insurance  companies 
was  not  to  take  effect  until  accepted  by  the  members  at  meet- 
ings to  be  called  for  that  purpose.  Meetings  were  held  and 
resolutions  of  acceptance  adopted.  Plaintiff  was  not  present, 
hence  he  did  not  become  a  member  of  the  consolidated  com- 
pany, and  has  no  claim  against  it  for  loss  by  fire.  Gardner  v. 
Hamilton  Co.,  33  N.  T.  421. 

>For   fun   discusGdon  of  effect  of      *  Stephenson  ▼.  Short,  93  N.  Y.448. 
same  persons  being  officers  in  each  of       'Equity  is  held  appropriate  although 
the  contracting  corporations,  see  sec-  parties  in  interest  have  the  right  to 
tion  658,  Ck>ok  on  Stock  and  Stock-   be  heard  in  the  supreme  court  in  . 
holders,  3d  Ed.  opposition  to  an  application  for  con- 

*  Laws  of  1854,  Ch.  218.  bolidation.    Maclaury  y.  Hart,  10  N. 

•Under  Act  of  1818.  Y.  Supp.   125. 

«Actsof  1818  and  1876. 
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CHAPTER  VIL 

IDENTITY  OF  THE  SUCCESSIVE  CORPORATIONS. 

Corporations  acquiring  a  unity  of  interests  and  merging 
their  committees,  oflBcers,  subscribers  and  their  operations  into 
one  joint  enterprise  do  not  on  that  account  cease  to  exist  as 
distinct  and  different  corporations;  as  such  they  continue  to 
act  within  the  spheres  of  their  respective  charters  for  purposes 
of  common  interest. 

There  may  be  a  union  of  interests  and  of  stocks  without  the 
surrender  of  personal  identity  or  corporate  existence. 

Legislative  recognition  may  identify  the  consolidation  to  be 
the  same  entity  as  the  prior  corporation,  or  may  preserve  a 
corporate  continuity  by  placing  the  consolidation  in  the  place 
of  the  original  corporation ;  a  change  of  name  and  acquisition 
of  new  rights  do  ngt  necessarily  make  a  new  person,  nor  does 
the  substitution  of  a  new  set  of  stockholders. 

The  original  corporation  remains  in  existence  for  purpose  of 
suit  upon  its  own  debts,  and  may  be  sued  in  the  new  name  ac- 
quired by  reason  of  the  consolidation.  After  consolidation, 
the  old  company  exists  under  a  new  name  and  with  enlarged 
powers. 

The  test  in  all  cases  is  to  be  found  from  the  facts  and  cir- 
cumstances, terms  of  contracts,  texts  of  statutes,  intent  of  par- 
ties; from  these  it  must  be  determined  whether  the  original 
companies  passed  out  of  existence,  or  remained  under  a  new 
name  and  management  with  enlarged  powers. 

Section  One. 

Farnnm  t.  Blackstone  Canal  Corporation,  1  Sumner,  46. 
Constitnents  preserve  their  identities. 

Bill  in  Federal  Court,  Ehode  Island,  by  the  owners  of  a  cot- 
ton mill  against  the  Blackstone  canal  corporation,  to  compel  it 
to  lower  a  dam  which  was  causing  the  water  to  back  into  the 
mill.    Injunction  granted.     Opinion  by  Story,  J. 
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Defendant  attempted  to  justify  under  certain  charter  and 
other  acts  of  incorporation.  In  June,  1823,  the  legislature 
of  Khode  Island  incorporated  a  company  by  the  name  of  the 
Blackstone  Canal  Company,  with  power  to  construct  a  canal 
upon  a  certain  route  in  Rhode  Island;  and  (inasmuch  as  there 
was  a  Massachusetts  company  incorporated  for  the  purpose  of 
constructing  a  canal  in  that  state)  it  was  also  provided  by  the 
Khode  Island  acts  that  the  incorporation,  with  the  assent  of 
hte  Massachusetts  corporation,  might  authorize  subscription 
for  stock  to  be  opened  for  the  entire  route  from  Worcester, 
Mass.,  to  Providence,  R.  I.,  "  and  all  oflScers  and  committees 
chosen  bv  said  subscribers  should  be  officers  of  this  cor- 
poration;  and  all  books  and  records  kept  under  the  authority 
and  direction  of  such*  subscribers,  and  all  meetings,  regular  or 
special,  whether  in  Khode  Island  or  Massachusetts,  should  be 
deemed  and  taken,  to  all  intents  and  purposes,  to  be  legal  pro- 
ceedings by  this  corporation."  It  was  also  declared  that  the 
stockholders  in  the  Massachusetts  Blackstone  Canal  Company 
should  be  stockholders  in  the  Rhode  Island  Company,  as  if 
they  had  originally  subscribed  thereto,  if  both  corporations 
should,  before  the  first  day  of  July  next,  agree  thereto;  and 
that  the  books  and  proceedings  of  the  original  and  associated 
stockholders  should  be  deemed  the  books  o2  both  corporations; 
analogous  and  reciprocal  acts  were  passed  in  Massachusetts; 
the  two  corporations  became  thus  united  by  an  acceptance  of 
the  terms  of  those  acts,  one  accepted  June  25,  1827,  the  other 
December  26,  1827;  all  antecedent  acts  must  be  deemed  to  have 
been  done  by  the  respective  corporations  under  their  respective 
and  distinct  acts  of  incorporation. 

Following  is  the  opinion  in  full  so  far  as  relates  to  the  topic 
of  identity  of  the  successive  corporations : 

"  We  may,  then,  turn  to  the  Massachusetts  acts  of  incorpora- 
tion, and  inquire  whether  they  justify  the  raising  of  Woon- 
socket  dam,  and  the  flowing  back  of  the  waters  uj^on  the 
plaintiflf's  mill.  The  original  act  of  incorporation  by  Massa- 
chusetts, was  passed  in  January,  1823;  and  it  incorporated  cer- 
tain persons  named  therein,  by  the  name  of  the  Blackstone 
Canal  Company,  with  the  usual  powers  of  bodies  politic,  au- 
thorizing them  to  construct  a  navigable  canal,  etc.,  etc.,  com- 
mancins:  in  or  near  the  villao^e  of  Worcester,  down  the  vallev 
of  the  Blackstone  river  in  a  direction  toward  tide-waters,  to 
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the  boandaiy  line  between  the  States  of  Khode  Island  and 
Massachusetts.  By  the  eighth  section,  the  corporations  were 
authorized  after  location  of  the  canal,  or  any  part  thereof,  to 
report  their  doings  to  the  Court  of  Sessions  for  Worcester 
County,  describinoj  the  route,  width,  towpaths,  embankments, 
basins,  wharves,  excavations  and  reservoirs,  and  the  owners  of 
the  lands,  so  far  as  they  could  be  ascertained.  Notice  thereof 
was  to  be  given  by  the  court,  and  the  commissioners  were  to  be 
appointed  by  the  court  to  assess  the  damages  to  the  owners  of 
the  land,  with  a  reservation  of  a  right  of  trial  by  jury  to  all 
persons  dissatisfied  with  the  report  of  the  commissioners,  other- 
wise the  report,  upon  being  accepted  by  the  court,  to  be  con- 
clusive, Kemedy  was  also  provided  for  cases  of  non-payment 
of  the  damages  so  assessed.  Power  was  also  given  to  alter 
the  route  or  location  of  any  part  of  the  canal.  The  other  pro- 
visions of  the  act  are  not  material  to  be  stated. 

By  an  act  passed  on  the  7th  of  February,  1824,  the  Massa- 
chusetts legislature  further  authorized  the  Massachusetts  com- 
pany to  open  books  for  subscriptions  of  stock,  to  construct  a 
canal  from  Worcester  to  tide-water  in  town  of  Providence,  in 
Shode  Island,  and  create,  if  necessary,  new  stock  for  the  pur- 
pose. And  the  new  subscribers  were  declared  to  be  members  of 
the  corporation,  and  the  corporation  was  authorized  to  expend 
the  funds  raised  by  the  new  stock  on  any  part  of  the  canaL 

By  an  act  of  the  4th  of  March,  1826,  the  legislature  of  Massa- 
chusetts further  authorized  the  commissioners  appointed  by 
the  eighth  section  of  the  act  of  incorporation,  ^'  to  appraise  all 
damages  accruing  to  any  person  or  persons,  corporation  or 
corporations,  by  reason  of  flowing  his,  her  or  their  land  by 
said  canal  company,  for  their  use;  also  to  appraise  all  damages 
accruing  to  any  person  or  persons,  corporation  or  corporations, 
by  the  reason  of  the  detention  or  diversion  of  any  water  from 
said  person  or  persons,  corporation  or  corporations,  who  may 
have  a  legal  right  to  the  same,"  with  a  proviso,  that  the  claim 
for  damages  should  be  filed  in  the  Court  of  Sessions  for  Wor- 
cester, within  one  year  from  and  after  the  flowing,  detention 
or  diversion  as  aforesaid,  otherwise  they  were  to  be  barred. 

By  an  additional  act,  passed  on  the  20th  day  of  February, 
1827,  it  was  enacted  that,  after  the  first  day  of  July  then  next, 
the  stockholders  in  the  Blackstone  Canal  Company  in  Khode 
Island,  and  incorporated  by  that  state,  should  be  constituted 
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stockholders  in  the  Blackstone  Oanal  Company  created  in 
Massachusetts,  with  the  powers,  rights,  and  privileges  of  the 
original  subscribers.  Other  auxiliary  provisions  were  made; 
but  the  union  of  the  two  corporations  was  to  take  place  only 
upon  the  acceptance  of  the  provisions  by  each  corporation 
under  the  authority  of  the  respective  legislative  acts  of  each 
state.  In  pursuance  of  the  legislative  acts  of  each  state 
the  two  companies  became  thus  united  by  an  acceptance  of 
the  terms  of  those  acts,  the  Ehode  Island  corporation  hav- 
ing agreed  thereto  on  the  25th  of  June,  1827,  and  the  Massa- 
chusetts corporation  on  the  26th  of  December,  1827.  The 
union,  then,  not  being  complete  until  the  last  mentioned 
period,  it  follows  that  all  antecedent  acts  done  must  be  deemed 
to  have  been  done  by  the  respective  corporations  under  their 
respective  and  distinct  acts  of  incorporation.  This  view  of  the 
matter  would,  therefore,  exclude  (if  no  other  difficulty  existed) 
all  right  to  consider  the  acts  done  in  virtue  of  the  reports 
made  to  the  Court  of  Common  Pleas  of  Providence  County  in 
May,  1826,  and  in  August,  1827,  as  being  of  any  validity,  as 
acts  of  the  Massachusetts  corporation,  or  as  done  with  assent 
or  co-operation  of  the  latter. 

Although,  in  virtue  of  these  several  acts,  the  corporations 
acquired  a  unity  of  interests,  it  by  no  means  follows,  that 
they  ceased  to  exist  as  distinct  and  different  corporations.' 
Their  powers,  their  rights,  their  privileges,  their  duties,  re- 
main distinct  and  several,  as  before,  according  to  their  respect- 
ive acts  of  incorporation.  Neither  could  exercise  the  rights, 
powers  or  privileges  conferred  on  the  other.  There  was  no 
corporate  identity.  Neither  was  merged  in  the  other.  If  it 
were  otherwise,  which  became  merged?  The  acts  of  in- 
corporation create  no  merger,  and  neither  is  pointed  out  as 
survivor  or  successor.  We  must  treat  the  case,  then,  as  one 
of  distinct  corporations,  acting  within  the  sphere  of  their 
respective  charters  for  purposes  of  common  interest,  and  not 
as  a  case  where  all  powers  of  both  were  concentrated  in  one. 
The  union  was  of  interest  and  stocks  and  not  a  surrender  of 
personal  identity  or  corporate  existence  by  either  corporation. 

*  Note  to  this  case,  No.  4675  Fed-  C.  R.  1008;  Chase  t.  Sutton,  4  Cush. 

era!  Cases,  cites  Fitzgerald  v.  M.  P.  164;  Racine  v.  Farmers,  etc.,  49  111* 

Ry.  Co.,  46  Fed.  815;  Nashua,  etc.,  849. 
v.  Boston,  etc.,  186  U.  S.  875,  10  a 
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Let  US  see,  then,  how  far  the  raising  of  Woonsocket  dam  in 
Khode  Island  was  authorized  bv  the  Massachusetts  acts  of  in- 
corporation.  Now,  the  general  rule  certainly  is,  that  every 
legislative  act  ought  to  receive  a  reasonable  construction;  and 
it  can  not  be  presumed,  that  a  legislature  authorizes  any  act 
to  be  done  in  a  foreign  territory,  when  that  act  is  beyond  the 
reach  of  its  proper  jurisdiction  or  sovereignty.  Every  legis- 
lature, however  broad  may  be  its  enactments,  is  supposed  to 
confine  them  to  cases  or  persons  within  the  reach  of  its  sover- 
eignty.* Unless,  then,  there  is  on  the  face  of  the  Massachu- 
setts acts  some  plain  clause  authorizing  the  raising  of  this 
dam,  it  can  not  be  implied  from  the  ordinary  language  of  those 
acts.  It  can  not  be  presumed,  that  the  Massachusetts  legis- 
lature meant  to  exceed  its  legitimate  authority.  The  original 
act  of  incorporation  in  1823,  is  manifestly  confined  to  objects 
and  purposes  connected  with  the  construction  of  a  canal  from 
Worcester  to  the  Rhode  Island  boundary  line.  The  raising  of 
the  Woonsocket  dam  was  not  included  within  the  scope  of 
that  canal.     It  was  not  within  the  termini  of  it. 

The  supplementary  act  of  February,  1 821,  does  not  change 
or  enlarge  this  purpose;  but  only  authorizes  the  subscription 
and  sale  of  new  stock  to  be  made,  and  the  application  of  these 
new  funds  to  the  making  of  any  part  to  the  canal  from  Wor- 
cester to  tide-water  in  Providence.  It  does  not  authorize  the 
corporation  to  construct  such  a  canal  beyond  the  territorial 
limits  of  Massachusetts;  but  only  provides  that  any  applica- 
tion of  its  new  funds,  for  such  a  purpose,  shall  not  be  deemed 
a  maladministration  or  malappropriation  of  them.  The  sub- 
sequent union  of  the  two  corporations  in  point  of  interest  and 
stock  does  not,  as  has  been  already  stated,  vary  this  result. 

The  only  reports  of  locations  of  the  canal  made  to  the  Court 
of  Sessions  for  Worcester  County,  under  the  authority  of  the 
Massachusetts  acts,  are  as  follows :  First,  a  report  made  to 
the  court  at  November  term,  1825,  and  finally  acted  upon,  with 
the  proceedings  thereon,  at  September  term,  1826,  by  which 
'^  so  much  of  the  location  and  report  as  relates  to  a  dam  to  be 
constructed  on  the  top  of  a  dam  now  belonging  to  the  Blackstone 
Manufacturing  Company,  across  the  Blackstone  River  in  the 

» Note  at  No.  4675  Federal  Cases,  yoke  v.  Conn.  R.  Co..  20  Fed.  Rep.  79; 
citc^  Bank  v.  Earle,  18  Peters  519;  City  v.  West,  22  Ind.  610;  Salisbury 
Runyan  V.  Coster,  14  Peters  122;  Hoi-   v.  Forsaith,  57  N.  H.  131. 
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town  of  Mendon,  and  now  used  by  the  said  company,"  was 
allowed,  accepted,  and  recorded.  This  report  does  not  in  the 
slightest  degree  touch  any  question  as  to  raising  Woonsocket 
dam.  Secondly,  a  report  of  locations  made  to  the  court  at  De- 
cember t^rm,  1826,  and  finally,  with  the  proceedings  thereon, 
acted  upon  at  March  term,  1827,  by  which,  among  other  things, 
the  canal  was  laid  out  and  located  through  the  defendant's  land 
to  the  boundary  line  between  Massachusetts  and  Rhode  Island. 
And  here,  again,  no  mention  occurs  of  any  raising  of  Woon- 
socket dam,  or  of  any  damages  for  flowage  to  be  estimated 
therefor. 

So  that  in  point  of  fact,  supposing  that  under  the  Massachu- 
setts acts  Woonsocket  dam  mic:ht  have  been  located  and  raised, 
and  the  compensation  ascertained  for  any  flowage  occasioned 
thereby,  in  the  manner  pointed  out  by  those  acts  (which  is  ad- 
mitted only  for  the  sake  of  argument),  no  such  location  has 
been  made  and  confirmed,  and  no  such  compensation  ascer- 
tained and  fixed,  as  these  acts  require  to  give  validity  thereto. 
There  is,  then,  a  total  failure  of  any  one  execution  of  the 
proper  authorities  (supposing  them  to  exist),  to  justify  the 
raising  of  Woonsocket  dam  by  the  defendants,  under  the 
Massachusetts  acts.  In  fact,  that  dam  was  not  (as  has  been  al- 
ready stated)  raised  until  August,  1828,  and  even  if  the  union 
of  the  two  corporations  in  December,  1827,  were  as  complete 
and  perfect  as  the  defendants  contend,  so  as  to  constitute 
thereafter  a  single  corporation,  still  there  is  no  legal  location 
thereof  by  the  corporation,  confirmed  by  any  court  of  Mas- 
sachusetts, either  before  or  subsequent  to  that  period,  which 
gives  any  legal  validity  in  point  of  property  or  right  to  the 
raising  of  Woonsocket  dam. 

It  appears  to  me,  then,  upon  this  short  view  of  this  part  of 
the  case,  that  the  defendants  have  not  shown  any  justification 
under  the  Massachusetts  acts;  and  they  pretend  to  none  under 
the  Ehode  Island  acts." 

Facts  are  then  reviewed  and  conclusion  reached  that  the 
Rhode  Island  corporation  had  no  authority  under  the  Rhode 
Island  acts  to  raise  the  dam  in  question,  indeed,  none  such  was 
claimed;  and  that  the  authority,  if  any  existed  under  the 
Massachusetts  acts,  had  not  been  legally  exercised  in  refer- 
ence to  the  location,  reports  of  commissioners,  appraisement  of 
damages,  giving  notice,  etc. 
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Section  Two. 

United  States  t.  Sonthern  Pacific  By.  Co.;  United  States  t.  Colton 

Marble  and  Lime  Co.,  45  Federal,  596. 

Identity  of  the  snccessire  corporations:  referred  to  hj  statute  as 

being  the  same. 

The  Southern  Pacific  Railroad  Company  was  incorporated 
under  the  laws  of  California  of  1S61,  page  607,  which  also 
allowed  companies  to  amalgamate  and  consolidate  their  capital 
stock;  thereafter  this  company  and  three  others  availed  them- 
selves of  that  law  and  filed  articles  and  consolidated  themselves 
into  a  new  corporation  called  "  Southern  Pacific  Railroad  Com- 
pany." Congress,  in  mentioning  this  last  corporation  had  in 
at  least  two  instances  referred  to  it  as  the  same,  or  "  said " 
Southern  Pacific,  which  had  been  named  in  the  land  grant  acts 
passed  prior  to  the  consolidation;  hence  it  is  decided  that  this 
last  corporation  is  entitled  to  lands  embraced  in  said  grant. 

While  by  the  several  articles  of  amalgamation  and  consoli- 
dation, a  new  corporation  in  one  sense  was  formed,  each  was 
substantially  and  practically  the  same  Southern  Pacific  Rail- 
road Company  mentioned  in  the  acts  of  Congress,  and  had  for 
its  main  purpose  the  building  of  the  lines  of  railroad  therein 
designated  and  the  obtaining  of  the  land  grants  for  doing  so. 
The  defendant  had  in  several  ways  been  recognized  as  being 
the  same  company  as  the  one  to  which  the  land  grant  had  been 
made;  it  had  been  recognized  by  the  appointment  of  commis- 
sioners, by  its  acceptance  by  the  president  and  by  its  use  by 
the  government.  "  Manifestly  the  defendant  company  can  not 
justly  be  held  subject  to  the  burdens  imposed  by  the  act  and 
yet  not  entitled  to  the  benefits  conferred  by  it  as  a  considera- 
tion for  those  burdens." 

John  Hancock  M.  L.  I.  Co.  t.  Worcester,  N.  &  B.  B.  Co.,  21  N.  E. 

864;  149  Mass.  214. 

The  statutes  contemplate  a  continnitj  of  legal  person. 

Plaintiff  was  the  owner  of  bonds  in  the  Nashua  &  Rochester 
R.  Co.,  guaranteed  by  the  Worcester  &  Nashua  R.  R.  Co.,  with 


IDEJSTITY   OF  THE   8UOCE8SIVB  OORPOBATIONS.  191 

the  right  to  convert  them  into  stock  of  the  former  corporation 
at  par  after  the  completion  of  the  road.  The  road  was  com- 
pleted, and  thereafter  the  two  companies  were,  by  act  of  legis- 
lature, consolidated  into  one  with  a  different  name — "Worcester, 
Kashua  &  Rochester  R.  Co.  Plaintiff  demanded  of  the  new 
company  that  it  issue  stock  for  the  bonds.  The  argument  was 
made  in  defense  that  there  had  been  no  agreement  by  the  old 
company  that  it  would  continue  in  existence,  and  that  it  had 
in  fact  passed  out  of  existence  and  consequently  could  no  longer 
issue  stock.  The  court,  however,  decides  that  whether  this  be 
so  or  not,  the  new  company  was,  by  the  statute  of  consolidation, 
made  subject  to  all  the  duties,  restrictions,  obligations,  debts 
and  liabilities  of  the  old  companies,  and  all  claims  and  contracts 
against  either  of  these  were  made  obligatory  upon  the  new; 
hence  it  follows  that  whether  the  plaintiff  could  demand  stock 
in  the  new  company  is  immaterial,  as  it  could  and  did  demand 
it  from  the  old,  and  the  demand  not  being  complied  with,  sub- 
jected the  old  company  to  damages,  and  these  damages  became 
a  charge  upon  the  new  company.  "  It  is  usual  for  consolidat- 
ing statutes  to  introduce  more  or  less  of  the  element  of  succes- 
sion or  continuity  of  legal  person  as  to  existing  rights  and 
duties,  notwithstanding  that  in  other  respects  the  old  and 
new  corporations  are  not  the  same.  It  is  for  the  legislature 
to  say  how  far  the  new  corporation  shall  be,  as  it  were,  the  heir, 
executor  or  continuer  of  the  old." 


Sbotion  Foub. 

Baj  T.  Worcester  N.  A  B,  B.  Co.,  28  N.  E.  824;  151  Mass.  d02. 

8ame  topic  eontinned. 

This  case  re-afflrms  and  strengthens  the  ruling  in  the  la«t 
case;  and  says  that  the  very  point  decided  was  that  the  Nashua 
&  Rochester  R.  Co.  had  not  ceased  to  exist,  and  that  the  de- 
fendant, the  W.  N.  &  R.  R.  Co.,  was  the  same  company  (as 
said  N.  &  R.  R.  Co.)  but  under  a  different  name.  "  A  change 
of  name,  an  acquisition  of  new  property  or  rights,  or  both 
together  do  not  necessarily  make  a  change  of  person.'' 
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Section  Five. 
Island  Citj  Sayings  Bank  t.  Sachtleben,  3  8.  W.  733;  —  Texas  — . 

Sabstitiitingr  a  new  set  of  shareholders  does  not  change  the  corporate 

entity. 

Island  City  Savings  Bank  being  insolvent,  and  under  numer- 
ous attachments,  etc.,  all  its  depositors,  except  the  plaintiff, 
agreed  to  accept  seventy-four  per  cent  in  full  of  their  deposits. 
This  amount  was  to  be  paid  from  the  assets  of  the  bank,  to 
which  $20,000  had  been  added  by  subscriptions  among  the  cit- 
izens. This  composition  was  carried  out,  cash  and  notes  were 
given  to  all  the  creditors,  except  the  plaintiff,  for  said  seventy- 
four  per  cent.  Thereupon  several  persons  associated  them- 
selves, by  what  manner  of  organization  is  not  shown,  and 
called  themselves  "  Island  City  Savings  Bank,"  and  to  this 
organization  the  insolvent  bank  transferred  all  its  assets,  in- 
cluding its  name  and  franchise,  and  agreeing  to  pay  back  to 
the  new  association  whatever  it  might  be  compelled  to  pay  in 
excess  of  said  seventy-four  per  cent,  and  the  new  association 
agreed  to  pay  that  amount  for  the  old  association.* 

The  new  association  continued  in  the  same  office,  under  the 
same  name,  used  the  same  seal  and  claimed  the  franchises  of 
the  old;  the  teller  was  the  same;  the  cashier  of  the  old  died, 
and  hence  there  was  a  new  cashier;  the  evidence  does  not  show 
as  to  the  other  officers.  The  plaintiff  never  consented  to  take 
the  seventy-four  per  cent,  and  demanded  from  the  new  asso- 
ciation the  amount  of  his  deposit  in  full.  It  is  held  that  he  can 
recover.  An  insolvent  bank  may  of  course  transfer  its  assets 
to  a  new  organization,  which  might  continue  a  similar  busi- 
ness, and  have  some  or  more  of  the  stockholders  or  officers  of 
the  former  company  and  yet  not  be  liable  for  the  debts  thereof.' 
But  such  is  not  this  case;  here  the  old  shareholders  agree  with 
a  new  set  of  shareholders  that  the  latter  are  to  take  the  for- 

*  Incorporated  by  special  law  of  But  a  new  corporation  formed  of 
June  20,  1870,  charter  amended  Dec.  the  same  stockholders  as  the  old,  and 
1,  1871,  and  June  3,  1878.  only  for  the  purpose  of  taking  a  deed 

'  A  new  corporation  assuming  the  to  its  land,  and  then  suing  in  a  federal 
name  of  a  former  one  and  buying  aU   court  where  the  old  one  could  not,  id 
its  property  is  not  identical  with  the   identical  with  the  other.    L.  M.  &M. 
former  one.    Huggins  v.  Milwaukee   Ck).  v.  Kelley,  64  Fed.  Rep.  401. 
Brewing  Ck).  (Washington),  39  Pacific 
R.  152. 
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Tiler's  place;  the  bank  remains  the  same;  the  old  name,  seal  and 
franchise  are  used;  no  new  charter  could  have  been  obtained 
under  the  new  constitution  of  the  state  for  the  purpose  of  do- 
ing a  banking  business.  It  is  uniformly  held  that  a  corpora- 
tion is  not  dissolved  by  the  mere  fact  of  becoming  insolvent, 
not  even  in  New  York,  where,  by  statute,  inability  to  pay  debts 
and  suspension  of  business  shall  be  deemed  a  surrender  of  its 
franchises. 

The  court  says  a  surrender  will  not  be  presumed  as  long  as 
it  has  power  to  continue  or  resume  its  business.*  There  was 
therefore  merely  a  change  in  the  membership  and  not  in  the 
corporation;  thus  in  another  case  the  defendant  had  been  organ- 
ized in  March,  and  in  June  following  the  stockholders  agreed 
to  consider  the  first  organization  illegal  and  to  reorganize;  they 
did  so;  plaintiffs  were  creditors  and  stockholders  of  the  old,  and 
also  took  stock  in  the  new  corporation,  and  were  held  entitled 
to  recover  their  debts  of  the  corporation  as  newly  organized.* 
The  principle  is  that  the  artificial  person  (the  body  corporate) 
remains  the  same,  and  can  not  divest  itself  of  its  liability  by  a 
change  of  membership  or  a  reorganization* 

Section  Six. 

Colambns,  Chica^ro  &  Indiana  Central  B j.  Go.  t.  Skidmore,  69  111.  566. 
The  old  com  pan  J  is  sued  ander  the  name  of  the  eonsolidation. 

Assumpsit  to  recover  upon  two  promissory,  notes  belonging  to 
plaintiflf,  made  by  the  Chicago  &  Cincinnati  Railroad  Com- 
pany, which  company,  the  declaration  alleges,  passed  through 
several  successive  consolidations  with  other  companies,  and 
finally  became  consolidated  with  the  defendant,  viz.,  Colum- 
bus, Chicago  &  Indiana  Central  Railway  Company. 

Judgment  for  plaintiflf  afllrmed.  The  only  question  made, 
so  the  court  says,  is  as  to  the  competency  of  the  certificates 
of  the  secretary  of  state  to  prove  the  several  articles  of  consoli- 
dation. These  are  held  suflBcient.  Copy  of  articles  of  con- 
solidation is  required  to  be  filed  with  the  secretary  of  state; ' 

'  Bradt  v.  Benedict,  17  N.  Y.  98;  •  Longley  v.  Longley  Stage  Ck>.,  23 

Brinckerhoff  v.  Brown,  7  Johns.  Ch.  Me.  89. 

217;  Mickles  V.Rochester  City  Bank,  'Session  Laws  1854,  p.  9. 
11  Paige  118. 

18 
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thus  they  become  records  of  that  office,  and  hence  copies 
thereof  J  certified  by  the  secretary  of  state,  are  receivable  in 
evidence  by  statute,*  and  would  also  be  on  general  principles. 
What  the  effect  of  the  several  consolidations  is,  is  not  be- 
fore the  court;  the  court  goes  no  further  than  to  say  that 
the  defendants  are  estopped  from  denying  the  name  by  which 
they  are  sued,  and  that  the  old  company  executing  the  notes 
by  the  name  then  used,  has,  by  force  of  the  consolidation, 
assumed  the  name  by  which  it  was  sued. 


Section  Seven. 

Meyer  t.  Johnston  &  Stewart,  64  Ala.  (M)8. 
The  old  company  exists  under  a  new  name  and  with  enlai^ed  powers. 

Bill  to  foreclose  railroad  mortgages.  Extended  contracts 
and  acts  of  legislation  are  reviewed,  and  the  conclusion  reached 
that  the  two  original  Georgia  companies  were  dissolved  and 
merged  in  the  Alabama  company,  then  known  as  the  Alabama 
&  Tennessee  River  Railroad  Company,  which  was  continued 
in  existence,  but  with  enlarged  powers  and  extended  franchises, 
under  the  name  of  the  Selma,  Rome  and  Dalton  Railroad 
Company.* 

"Consolidation"  has  not  acquired  a  recognized  judicial  con- 
struction, so  as  necessarily  to  mean  a  dissolution  of  the  old; 
the  real  effect  is  *to  be  learned  from  the  facts  and  circum- 
stances, terms  of  the  contracts  and  legislation,  and  the  intent 
of  the  parties;  from  which  it  may  appear  that  one  or  the 
other  of  the  original  companies,  or  all,  were  to  remain  in  ex- 
istence, or  one  might  continue  in  existence,  but  under  a  new 
name,  with  enlarged  powers. 

Articles  provided  substantially  for  a  consolidation  and  form- 
ing of  one  company,  vesting  the  property  of  each  into  the 
consolidated  company,  making  stockholders  in  each  to  become 
stockholders   of   the  consolidated  company;  appointing  the 

^  Session  Laws  1869,  p.  899.  opinions  expressed   on   the  former 

*  The  report  of  this   case   covers  hearing,  58  Ala.  287  to  860,  viz.,  128 

some  70  pages,  entirely  too  lengthy  pages. 

to  be  briefed  here;  it  adheres  to  the 
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president  and  directors  of  the  Alabama  &  Tennessee  River 
R.  R.  Co.  to  full  power  and  control  over  the  consolidation, 
land  making  all  their  contracts  binding,  authorizing  them  to 
complete  the  road  and  to  mortgage  it  for  that  purpose;  making 
all  the  debts  of  each  company  obligatory  upon  the  consolida- 
tion; provided  for  stockholders' meeting  of  said  Alabama  & 
1  Tennessee  River  R.  R.  Co.,  and  gave  all  the  new  stockhold- 
ers the  right  to  vote  thereat;  each  party  should  appeal  to  its 
respective  legislature  for  a  law  giving  one  name  to  the  consol- 
idation, and  until  a  common  name  be  given,  the  above  name 
shall  be  the  active  and  controlling  corporation.  Under  such 
articles  it  is  held  that  the  consolidated  company  was  not  a  new 
corporation  formed  by  the  dissolution  and  merger  of  the  three 
original  corporations,  but  was  the  Alabama  &  Tennessee  River 
Railroad  Company  continued  in  existence  under  a  new  name 
and  with  enlarged  powers.* 

'  AppeUant^s  authorities :  The  for-  afterward  acquired,  except  by  pur- 

mer  opinion,  53   Ala.  287-860;  also  chasers  without  notice.    Mumma  v. 

Railroad  Company  v.  Harris,  13  Wall.  Potomac  Co.,  8  Peters  281;  Dummer 

651.   Central  R.  R.  &  Banking  Co.  v.  v.  Wood,  8  Mason  808  ;    Perry  on 

Georgia,  8  Otto  859,  which  pronounces  Trusts,  §§  241-2;  2  Story's  Eq.,  §  1252; 

as  dicta  the  cases  of  Clearwater  v.  Angell  &  Ames  on  Corpor'ns. ,  gg  599, 

Meredith,  1  Wall.  40,  and  McMahon  600,  notes;   Huckabee  v.  Smith,  58 

V.  Morrison,  16  Ind.  172.  Ala.  191;  Bank  of  St.  Mary's  v.  S^. 

If  property  is  transferred  and  the  John,  25  Ala.  666. 

transferee  promises  to  pay  the  debts  AppeUee's   authorities :    That  the 

of  the  transferor,  it  creates  a  trust  on  American  doctrine  is  that  a  consoli- 

the  property  so  long  as  it  is  not  sold  dation  is  a  dissolution  of  the  original 

to  bona  ftde  purchasers  without  no-  corporations,  and  at  the  same  instant 

tice.     2  Story's   £q.,  §§  1257-59;   2  the  creation  of  a  new  one.    Brice's 

Spence's  Eq.  287;  Perry  on  Trusts,  UltraViresbyGreen,  538-9,  note,  and 

§§241,594;  Hallett  v.  HaUett,  2  Paige  550;  McMahon  v.  Morrison,  16  Ind. 

15;  Harris  v.  Fly,  7  Paige  421;  Spof-  172;  Latunan  v.  R.  R  Co.,  80  Penn. 

ford  V.  Manning,  6  Paige  888;  Dodge  St.  42;  PoweU  v.  R.  R.  Co.,  42  Mo.  68; 

V.  Manning,  11  Paige  834;  Gregory  Clearwater  v.  Meredith,  1  Wall.  40; 

V.  WiUiams,  8  Mer.  882;  Sheppard  v.  Bishop  v.  Brainard,  28  Conn.  289-299. 

Sheppard,  7  John.  Ch.  57;  Clopton  v.  The  legislature  using  the  term  '*con- 

Sledire,  6  Ala.  589;  Hobson  t.  An-  solidation"    repeatedly,   must  have 

drews,  28  Ala.  219.    Mortgagees  had  used  it  in  the  sense  fixed  by  judicial 

notice  of  the  old  company's  debts;  construction.    Ex  parte  Vincent,  26 

they  are  recited   in  the  mortgage.  Ala.  153;  5  Cranch  42;  2  Peters  18; 

Branch  v.  M.  &  W.  P.  R.  R.  Co.,  59  8  Gray  (Mass.)  451. 

Ala.  189.    The  creditors  get  a  lien  as  By  the  consolidation  the  unpaid 

soon  as  the  corporation  is  dissolved,  subscriptions  became  discharged  as  a 

and  it  is  superior  to  all  other  liens  matter  of  law«    Nugent  v.  Supervis- 
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Section  Eight. 

Lightner  t.  Boston  &  Albanj  B.  B.  Co.,  1  Lowell  888. 

Same  snbject  eontinned. 

Case  in  Federal  Court  (Massachusetts)  for  an  infringement 
of  a  patent. 

Plain tiflf  was  patentee  of  axle  boxes  and  granted  licenses  to 
the  Boston  &  Worcester  and  Western  Railroad  corporations, 
respectively.  Defendant  corporation  was  formed  by  the  con- 
solidation of  those  two  corporations  under  the  act  of  Massa- 
chusetts of  1867,  by  which  the  consolidated  corporation 
"  should  have,  hold  and  enjoy  all  the  powers,  rights,  privileges 
and  franchises,  property,  claims,  demands  and  estates  which 
at  the  time  of  such  union  were  held  and  enjoyed  by  either  of 
the  then  existing  corporations."    Judgment  for  defendant. 

Lowell,  J.  **  I  can  not  see  that  the  union  of  the  two  lines 
under  one  management  can  aifect  the  plaintiff  unfavorably." 
If  two  persons  are  licensed  to  use  a  patent  and  they  afterward 
become  partners  they  would  still  be  authorized  to  make  the  use. 
"  It  is  true  that  defendant  corporation  is  distinct  from  either 
of  the  component  corporations,  but  that  is  mere  matter  of  de- 
tail and  convenience.  The  old  corporations  have  never  been 
dissolved,  and  might  well  enough  be  held  to  exist  for  all  pur- 
poses for  which  their  continuance  is  necessary,  as  indeed  the 
statute  says  they  shall  continue  for  certain  purposes.^ 


» 1 


ore,  19  Wall.  248;  Black  v.  Canal  Ck>.,  Wall.  654;  Bush  v.  Johnson,  21  Ind. 

9  C.  E.  Green  455;  Brice's  Ultra  Vires,  299;  6  Vroom  (N.  J.)  325;  4  Biss.  78; 

589-40.  9  C.  E.  Green  458;  33  N.  Y.  421. 

The  consolidation  created  a  new,  Citations  in  the  opinion  in  addition 
distinct  and  independent  corporation,  to  the  foregoing,  as  to  meaning  of 
deriving  its  powers  from  both  states,  **  amalgamation."  Empire  Assn.  Co. 
and  invested  with  aU  the  various  Ex  parte  Bagshaw  (L.  R.  4  Eq.  841, 
rights,  franchises  and  property  of  its  347);  Ultira  Vires,  510;  In  re  Bank  of 
components.  Cases,  supra^  and  M.  Hindustan,  Higg's  Case,  2  H.  &  M* 
&  L.  R.  R.  Co.  V.  Lomax,  7  Ind.  406:  666;  Green's  Brice's  Ultra  Vires,  509- 
Paine  v.  Lake  Erie,  31  Ind.  288;  28  510,  note;  Eaton  &  Hamilton  R.  R. 
Conn.  289,  and  26  Conn.  549;  Shaw  v.  Co.  v.  Hunt,  20  Ind.  457. 
N.  C.  R.  R.  Co.,  16  Gray 407;  Hamil-  'Note  to  this  case,  No.  8848  Fed- 
ton  Mutual  Ins.  Co.  v.  Hobart,  2  Gray  eral  Cases,  cites  Montrose  v.  Mabie, 
648;  P.  &  W.  R.  R,  Co.  v.  Maryland,  80  Fed.  Rep.  236;  Lane  v.  Locke,  150 
10  How.  876-388;  18  WaU.  200;  14  U.  S.  193;  14  S.  C.  R.  79. 


BU0C£88iy£  OOBPOSATIOIIS  NOT  IDENTIOAL.  197 

CHAPTER  VIIL 

THE  SUCCESSIVE  CORPORATIONS  ARE  NOT  IDENTICAL. 

The  act  of  consolidation  effects  a  dissolution  of  the  old  cor- 
porations and  the  creation  of  a  new  one  with  property,  lia- 
bilities and  stockholders  derived  from  those  passing  out  of 
existence. 

The  constituent  corporations  remain  as  before;  each  has  its 
own  entity  as  a  citizen  of  the  state  which  created  it,  but  the 
consolidation  also  has  its  own  identity  and  may  transact  its 
business  in,  and  is  deemed  a  citizen  of,  any  of  the  states  of 
which  the  constituents  are  citizens;  formed  of  three,  it  is  in 
effect  a  corporate  trinity,  having  a  citizenship  identical  with 
each  constituent. 

Status  of  the  consolidation  may  be  determinable  from  the 
text  of  the  statute;  being  referred  to  as  a  new  corporation,  it 
must  be  deemed  to  be  one. 

Purchasing  all  the  property  of  the  old  corporation,  does  not 
invest  the  new  one  with  "  the  right  to  be  a  corporation;"  such 
right  is  derived  only  from  the  state  and  the  recipient  becomes 
thereby  a  new  corporation. 

Identity  of  purpose  by  two  corporations  organized  by  the 
same  persons  in  different  states,  though  under  the  same  name, 
does  not  make  identity  of  corporate  entity. 

New  powers,  new  franchises,  new  stockholders  and  an  addi- 
tional line  of  railroad  are  factors  determining  that  the  con- 
solidation may  be  a  different  entity  from  the  constituent. 

The  status  of  the  constituents  may  be  preserved  for  some 
purposes  and  the  new  corporation  may  also  acquire  an  entity 
of  its  own. 

The  existence  of  the  new  corporation  commences  with  the 
date  of  the  consolidation. 

Section  One. 
Clearwater  t.  Meredith,  1  Wallace,  25. 

The  consolidation  creates  a  new  corporation  and  dissolves  the  old 

ones. 

Meredith  guaranteed  to  Clearwater  that  the  latter's  stock 
in  the  Short  Line  Bailwav  would  maintain  a  certain  value. 
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Thereafter  said  road  was  consolidated  with  two  others ;  it  is 
held  that  this  creates  a  new  corporation,  dissolves  the  old  ones, 
materially  changes  Meredith's  undertaking  and  releases  him. 
Following  is  opinion  in  full : 

In  order  to  arrive  at  a  correct  solution  of  this  question,  it 
is  important  to  consider  whether  the  plea  is  a  good  one;  for  a 
demurrer,  whenever  interposed,  reaches  back  through  the 
whole  record,  and  **  seizes  hold  of  the  first  defective  pleading." 
The  plea  in  controversy  confesses  the  original  cause  of  action, 
but  sets  up  matter  which  has  arisen  subsequent  to  it,  to  avoid 
the  obligation  to  perform  it.  It  acknowledges  that  the  guar- 
anty was  given  as  claimed,  but  insists  that  the  consolidation 
of  the  interests  and  stock  of  the  three  railroad  companies  nec- 
essarily destroyed  and  rendered  worthless  and  of  no  value  the 
guaranteed  stock,  and  that  Clearwater,  having  consented  to 
the  transfer,  is  in  no  position  to  claim  redress  from  Meredith 
and  his  co-defendants. 

If  Clearwater  was  a  consenting  party  to  a  proceeding  which, 
of  itself,  put  it  out  of  the  power  of  the  defendants  to  perform 
their  contract,  he  can  not  recover,  for  promisors  will  be  dis- 
charged from  all  liability  when  the  non-performance  of  their 
obligation  is  caused  by  the  act  or  the  fault  of  the  other  con- 
tracting party.     2  Parsons  on  Contracts,  188. 

The  Cincinnati,  Cambridge  and  Chicago  Short  Line  Rail- 
road Company,  whose  stock  was  guaranteed,  was,  as  stated  in 
the  pleadings,  organized  under  a  general  act  of  the  State  of 
Indiana,  providing  for  the  incorporation  of  railroad  companies. 
This  act  was  passed  May  11,  1852,  and  contained  no  provision 
permitting  railroad  corporations  to  consolidate  their  stock. 
It  can  readily  be  seen  that  the  interests  of  the  public,  as  well 
as  the  perfection  of  the  railway  system,  called  for  the  exercise 
of  a  power  by  which  different  lines  of  road  could  be  united. 
Accordingly,  on  the  23d  February,  1853,  the  General  Assem- 
bly of  Indiana  passed  an  act  allowing  any  railroad  company 
that  had  been  organized,  to  intersect  and  unite  their  road  with 
any  other  road  constructed  or  in  progress  of  construction,  and 
to  merge  and  consolidate  their  stock,  and  on  the  4th  of  March, 
1853,  the  privileges  of  the  act  were  extended  to  railroad  com- 
panies that  should  afterward  be  organized. 
The  power  of  the  legislature  to  confer  such  authority  can 
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not  be  questioned,  and  without  the  authority,  railroad  corpo- 
rations organized  separately,  could  not  merge  and  consolidate 
their  interests.  But  in  conferring  the  authority,  the  legisla- 
ture never  intended  to  compel  a  dissenting  stockholder  to 
transfer  his  interest  because  a  majority  of  the  stockholders 
consented  to  the  consolidation.  Even  if  the  legislature  had 
manifested  an  obvious  purpose  to  do  so,  the  act  would  have 
been  illegal,  for  it  would  have  impaired  the  obligation  of  a 
contract.  There  was  no  reservation  of  power  in  the  act  under 
which  the  Cincinnati,  Cambridge  &  Chicago  Short  Line  EaU- 
way  was  organized,  which  gave  authority  to  make  material 
changes  in  the  purposes  for  which  the  corporation  was  created, 
and  without  such  a  reservation,  in  no  event  could  a  dissenting 
stockholder  be  bound. 

When  any  person  takes  stock  in  a  railroad  corporation  he 
has  entered  into  a  contract  with  the  company  that  his  interests 
shall  be  subject  to  the  direction  and  control  of  the  proper 
authorities  of  the  corporation  to  accomplish  the  object  for 
which  the  company  was  organized.  He  does  not  agree  that 
the  improvement  to  which  he  subscribed  should  be  changed  in 
its  purposes  and  character,  at  the  will  and  pleasure  of  the  ma- 
jority of  the  stockholders,  so  that  new  responsibilities,  and  it 
may  be  new  hazards,  are  added  to  the  original  undertaking. 
He  may  be  willing  to  embark  in  one  enterprise  and  unwilling 
to  engage  in  another ;  to  assist  in  building  a  short  line  rail- 
way, and  averse  to  risking  his  money  in  one  having  a  longer 
line  of  transit. 

But  it  is  not  every  unimportant  change  which  would  work 
a  dissolution  of  the  contract.  It  must  be  such  a  change  that 
a  new  and  different  business  is  superadded  to  the  original  un- 
dertaking. The  Hartford,  etc.,  R.  K.  Co.  v.  Crosswell,  5  Hill 
383 ;  Banet  v.  The  Alton,  etc.,  R.  R.,  13  111.  510.  The  act  of 
the  legislature  of  Indiana,  allowing  railroad  corporations  to 
merge  and  consolidate  their  stock,  was  an  enabling  act — was 
permissive,  not  mandatory.  It  simply  gave  the  consent  of  the 
legislature  to  whatever  could  lawfully  be  done,  and  which 
without  that  consent  could  not  be  done  at  all.  By  virtue  of 
this  act,  the  consolidations  in  the  plea  stated  were  made. 
Clearwater,  hefore  the  consolidation,  was  a  stockholder  in  one 
corporation,  created  for  a  given  purpose;  after  it  he  was  a 
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stockholder  in  another  and  different  corporation,  with  other 
privileges,  powers,  franchises  and  stockholders.  The  effect  of 
the  consolidation  ^^  was  a  dissolution  of  the  three  corporations, 
and  at  the  same  instant,  the  creation  of  a  new  corporation, 
with  property,  liabilities,  and  stockholders,  derived  from  those 
passing  out  of  existence."  McMahan  v.  Morrison,  16  Ind.  172. 
And  the  act  of  consolidation  was  not  void  because  the  state 
assented  to  it,  but  a  non-oonsentin^  stockholder  was  discharged. 
McCray  v.  Junction  Kailroad  Co.,  9  Ind.  368.  Clearwater 
could  have  prevented  this  consolidation  had  he  chosen  to  do 
so;  instead  of  that  he  gave  his  assent  to  it  and  merged  his  own 
stock  in  the  new  adventure.  If  a  majority  of  the  stockhold- 
ers of  the  corporation  of  which  he  was  a  member  had  under- 
taken to  transfer  his  interests  against  his  wish,  they  would 
have  been  enjoined.  Lauman  v.  Lebanon  Valley  Kailroad,  30 
Pa.  St.  46.  There  was  no  power  to  force  him  to  join  the  new 
corporation,  and  to  receive  stock  in  it  on  the  surrender  of  his 
stock  in  the  old  company.  By  his  own  act  he  has  destroyed 
the  stock  to  which  the  guaranty  attached,  and  made  it  impos- 
sible for  the  defendants  to  perform  their  agreement.  After 
the  act  of  consolidation  the  stock  could  not  have  any  separate, 
distinct  market  value.  There  was,  in  fact,  no  longer  any 
stock  of  the  Cincinnati,  Cambridge  and  Chicago  Short  Line 
Railway. 

Meredith  and  his  co-defendants  undertook  that  the  stock 
should  be  at  par  in  Cincinnati,  if  it  maintained  the  same  sepa- 
rate and  independent  existence  that  it  had  when  they  gave 
their  guarantee.  Their  undertaking  did  not  extend  to  another 
stock,  created  afterward,  with  which  they  had  no  concern,  and 
which  might  be  better  or  worse  than  the  one  guaranteed.  It 
is  not  material  whether  the  new  stock  was  worth  more  or  less 
than  the  old.  It  is  sufficient  that  it  is  another  stock,  and  rep- 
resented other  interests. 

But  it  is  said  that  the  plea  is  defective  because  it  does  not 
aver  that  the  consolidation  was  an  act  done  without  the  con- 
sent of  the  defendants.  The  pleadings  do  not  aver  that  the 
defendants  were  stockholders  in  any  of  the  roads  whose  in- 
terests were  merged,  and  if  they  were  not,  it  is  not  easy  to 
see  what  right  they  had  to  interpose  objections  to  consolida* 
tion,  nor  how  their  consent  was  necessary  to  carry  out  the 
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object  contemplated.  If  the  plaintiff  consented  because  they 
did,  and  it  is  meant  to  be  argued  on  that  account,  they  would 
still  be  liable  on  their  contract;  the  answer  is,  that  this  is  not 
a  matter  to  be  negatived  by  the  defendants,  but  the  plaintiff 
should  reply  the  fact.     1  Chitty's  Pleading,  222. 

It  follows  that  the  fifth  plea  presented  a  complete  defense 
in  bar  of  the  action. 

In  this  plea  there  were  two  points,  and  two  only,  which  the 
plaintiff  had  the  right  to  traverse.  He  could  deny  either  the 
act  of  consolidation,  or  that  he  gave  his  consent  to  it.  He 
could  not  deny  both,  for  that  would  make  his  replication 
double,  and  if  either  fact  was  untrue  the  defense  was  de- 
stroyed. The  tru  th  of  both  was  essential  to  perfect  the  defense. 
But  traverse  can  only  be  taken  on  matter  of  fact,  and  is  always 
inadmissible  to  tender  an  issue  on  mere  matter  of  law.  1 
Chitty's  Pleading,  645. 

The  last  replication  does  traverse  a  conclusion  of  law. 
Whether  the  stock  of  the  Cincinnati,  Cambridge  and  Chicago 
Short  Line  Railwaj*^  Company  was  destroyed  and  rendered 
worthless  and  of  no  value  was  not  a  question  for  a  jury  to 
try.  If  the  roads  were  consolidated  with  the  consent  of  the 
plaintiff,  then  it  followed,  as  a  conclusion  of  law,  that  the 
stock  was  destroyed  and  of  no  value.  The  stock  passed  out 
of  existence  the  very  instant  the  new  corporation  was  created. 
The  issue,  therefore,  tendered  by  the  plaintiff  in  his  last  repli- 
cation, was  an  immaterial  one,  and  the  court  did  not  err  in 
sustaining  a  demurrer  to  it. 

But  the  plaintiff  claims  the  right  to  have  the  decision  of 
the  court  below  on  the  suflBciency  of  his  previous  replications 
reviewed  here.  This  he  can  not  do.  Each  replication  in  this 
cause  is  complete  in  itself;  does  not  refer  to,  and  is  not  a  part 
of  what  precedes  it,  and  is  new  pleading.  When  the  plaintiff 
replied  de  novo^  after  a  demurrer  was  sustained  to  his  original 
replication,  he  waived  any  right  he  might  have  had,  to  ques- 
tion the  correctness  of  the  decision  of  the  court  on  the  de- 
murrer. In  like  manner  he  abandoned  his  second  replication, 
when  he  availed  himself  of  the  leave  of  the  court,  and  filed  a 
third  and  last  one. 

But  the  plaintiff  insists  that  even  if  his  replication  was  bad, 
that  still  upon  the  whole  record  he  was  entitled  to  judgment, 
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because  the  first  and  the  fourth  pleas  were  undisposed  of.  If 
an  issue  in  fact  had  been  joined  on  the  fifth  plea,  and  found 
for  the  defendants,  judgment  was  inevitable  for  them,  because 
the  plea  was  in  har  of  the  action,  and  the  other  pleas  would 
then  have  presented  immaterial  issues.  If  the  plea  was  true, 
being  a  complete  defense,  it  would  have  been  useless  to  have' 
tried  other  issues,  for  no  matter  how  they  might  terminate, 
judgment  must  still  be  for  the  defendants.  The  state  of  plead- 
ing leaves  the  fifth  plea  precisely  as  if  traverse  had  been  taken 
on  a  matter  of  fact  in  it,  and  determined  against  the  plaintiff. 
"  On  demurrer  to  any  of  the  pleadings  which  go  to  the  action, 
thS  judgment  for  either  party  is  the  same  as  it  would  have  been 
on  an  issue  in  fact,  joined  upon  the  same  pleading  and  found  in 
favor  of  the  same  party."  (Gould's  Pleadings,  ch.  IX,  §  42.) 
"And  when  the  defendants'  plea  goes  to  bar  the  action,  if  the 
plaintiff  demur  to  it  and  the  demurrer  is  determined  in  favor 
of  the  plea,  judgment  of  nil  capit  should  be  entered,  notwith- 
standing there  may  be  also  one  or  more  issues  in  fact;  because, 
upon  the  whole,  it  appears  that  the  plaintiff  had  no  cause  of 
action."  (Tidd's  Practice,  4th  Am.  Ed.  741-2.)  There  is  no 
error  in  the  record. 
Judgrment  affirmed  with  costs. 


Section  Two. 

Fitzgrerald  t.  Mlssonri  Pacific  By.  Co.,  45  Federal,  813. 

The  new  corporation  has  its  own  identity. 

The  new  corporation  has  an  entity  and  existence  of  its  own, 
independent  and  aside  from  the  constituent  corporations. 
Where  three  corporations,  each  of  a  different  state,  are  con- 
solidated and  form  a  new  one,  the  three  still  remain,  and  the 
separate  identity  of  each,  as  a  citizen  of  the  state  which 
created  it,  remains.  The  new  corporation  has  also  its  own 
identity  as  one  corporation,  as  a  unit,  not  as  three  corporations, 
and  in  the  absence  of  a  statutory  provision  to  the  contrary,  it 
may  transact  its  business  in  one  state  for  all,  and  the  contracts 
it  enters  into  and  the  liabilities  it  incurs  in  one  state  are  bind- 
ing upon  it  in  all  the  states,  and  may  be  enforced  against  it  in 
any  one  of  them  when  the  action  is  transitory. 
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When  a  consolidated  company  is  formed  by  the  union  of 
several  corporations  chartered  by  dififerent  states,  it  is  a  citizen 
of  each  of  the  states  which  granted  the  charter  to  any  one  of 
its  constituent  companies,  and  when  sued  in  one  of  these  states 
it  can  not  claim  the  right  of  removal  on  the  ground  that  it  is 
also  a  citizen  of  another  state. 

A  consolidated  corporation  which  bears  the  same  name  in 
three  states,  and  has  one  board  of  directors  and  the  same  share- 
holders, and  operates  the  road  as  one  entire  line,  and  is  designed 
to  accomplish  the  same  purposes,  and  exercises  the  same  gen- 
eral powers  and  functions  in  all  the  states,  is  not  the  same  cor- 
poration in  each  state.  While  it  is  a  unit  and  acts  as  a  wffole 
in  the  transaction  of  its  cor[)orate  business,  it  is  not  a  corpora- 
tion at  large,  nor  is  it  a  joint  corporation  of  the  three  states. 
Like  all  corporations  it  must  have  a  legal  dwelling  place,  and  it 
dwells  in  three  states,  and  is  a  separate  and  legal  entity  in  each. 
It  is  in  effect  a  corporate  trinity,  having  no  citizenship  of  its  own 
distinct  from  its  constituent  members,  but  a  citizenship  identical 
with  each* 

Section  Thbee. 

People  T.  New  York,  G.  A  St  L.  IL  Co.,  15  New  York  Supp.  685. 

It  is  a  new  creation. 

Suit  by  the  state  for  the  recovery  of  one-eighth  of  one  per 
cent  organization  tax  on  the  capital  of  the  New  York,  Chi- 
cago &  St.  Louis  R.  R.  Co. 

A  corporation,  organized  on  a  basis  of  $4,500,000,  pays  the 
tax;  it  thereafter  joins  with  another,  making  a  capital  of 
$7,500,000  and  does  not  pay  the  tax,  and  thereafter  joins  with 
two  others,  making  in  all  $30,000,000;  the  same  name  is  con- 
tinued throughout;  it  is  held  that  this  last  result  is  a  new  cor- 
poration, and  must  pay  the  incorporation  tax  of  one-eighth  of 
one  per  cent  on  the  last  named  capital. 

The  reasoning  by  two  of  the  judges  to  the  effect  that  it  is  a 
new  corporation,  is  based  on  the  language  of  the  consolida- 
tion statutes,*  which  in  several  clauses  speaks  of  the  result  as 
being  a  new  corporation.    The   third  agrees  with  the  other 

» 1869,  Ch.  917;  1881,  Ch.  685. 
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two  that  it  would  be  a  new  corporation  if  all  the  constituent 
corporations  were  domestic,  but  as  some  of  them  are  not,  the 
state  never  had  jurisdiction  over  them;  the  majority,  however, 
insists  that  it  is  a  new  corporation  and  subject  to  the  tax,  and 
say  that  if  corporations  from  other  states  voluntarily  take  the 
benefits  of  the  laws  of  New  York  they  must  bear  the  burdens. 

Section  Foub. 

People  ex  rel.  Schnrz  t.  Cook,  Secretary  of  State,  110  N.  Y.  448;  111 
N.  Y.  688;  18  N.  E.  118;  19  N.  E.  286.    Affirming  47  Hun  467,  637. 

Same  subjert  eontinued. 

Railroad  companies  mortgaged  their  properties  and  fran* 
chises;  the  same  were  thereafter  foreclosed,  and  the  purchasers 
incorporated  themselves  into  a  corporation  to  receive  the  prop- 
erty at  the  sale  and  to  continue  the  business.  The  state  claimed 
that  such  corporation  was  an  entirely  distinct  one  from  the 
former  one,  and  was  therefore  subject  to  the  incorporation  tax, 
namely,  one-eighth  of  one  per  cent  upon  the  authorized  capital, 
and  this  view  was  sustained  by  the  court. 

The  statute  applies  to  every  act  of  incorporation  and  can  not 
be  restricted  to  those  cases  in  which  the  state  grants  some 
franchise  to  a  corporation  other  than  the  franchise  to  be  a  cor- 
poration. The  corporation  in  question  is  a  new  one  and  en- 
tirely different  from  the  one  which  was  the  mortgagor;  true  it 
has  all  the  powers,  privileges  and  immunities  of  the  other,  but 
that  does  not  make  it  the  same  by  any  means.  "  The  right  to 
be  a  corporation,  which  the  old  corporation  had,  was  not  mort- 
gaged and  was  not  sold,  and  did  not  pass  to  the  purchasers, 
and  they  only  obtain  such  a  right  upon  filing  the  certificate 
mentioned;  and  then  they  obtain  by  direct  grant  from  the 
state  and  not  in  any  degree  by  the  sale  and  purchase  of  the 
franchises,  etc.,  of  the  old  corporation." 

Section  Fivb. 

People  ex  reL,  etc.,  t.  Bice,  11  N.  Y.  Supp.  249,  affirmed;  28  N.  E.  251. 

The  statute  calls  it  a  new  corporation. 

Two  corporations,  the  New  York  Phonograph  Company  and 
the  Metropolitan  Phonograph  Company  were  organized  under 
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the  Manufacturing  Act  of  1848,  the  former  for  fifty  years 
from  October  4,  1888,  the  other  for  fifty  years  from  February'' 
5,  1889;  each  upon  its  organization  paid  the  tax  of  one-eighth 
of  one  per  cent  upon  its  capital.'  These  companies  entered 
into  an  agreement  of  consolidation  pursuant  to  chapter  960, 
La\ys  1867.  The  name  of  the  company  thus  to  be  formed  is 
the  New  York  Phonograph  Company;  its  duration  fifty  years 
from  October  4, 1888,  and  its  capital  the  same  as  the  aggregate 
of  the  two  consolidating  companies.  The  secretary  of  state 
refused  to  file  their  papers  because  the  tax  had  not  been  paid. 
Mandamus  upon  him  denied.  There  could  be  no  consolidation 
without  permission  by  law  of  the  state.  Such  permission  is 
given,  and  the  law  which  gives  it  speaks  of  "  the  new  company  " 
and  specifies  its  powers.  It  is  argued  that  the  constituent  cor- 
porations were  entitled  to  their  franchises  for  which  they  had 
paid  the  tax;  that  the  new  body  is  only  a  union  of  the  two  with 
no  new  corporate  rights,  and  therefore  liable  to  no  new  tax. 
This  is  true,  but  it  is  also  true  that  these  corporations  will  cease 
to  exist  when  the  new  one  is  formed.  "  It  was  for  this  very 
purpose  that  they  executed  the  agreement;  the  purpose  to  end 
their  own  existence  and  to  form  a  new  person."  The  new  com- 
pany is  not  a  partnership  of  the  two  old  companies.  It  is 
entirely  a  new  corporation.'  This  is  also  seen  from  the  con- 
solidation act  itself,  which  says  that  on  the  organization  of 
such  new  company  the  rights,  etc.,  of  the  said  several  corpo- 
rations shall  be  transferred  to,  and  vested  in  such  new  corpo- 
ration. If  there  were  not  a  new  corporation  this  declaration 
would  be  unnecessary.  It  is  urged  that  by  paying  the  taxes  the 
original  corporations  purchased  the  right  to  be  corporations, 
and  therefore  should  not  be  compelled  to  purchase  it  again. 
But  corporate  rights  are  not  special  concessions;  they  are  open 
to  all;  the  tax  is  not  a  purchase  price.  The  words  of  the  stat- 
ute imposing  the  tax  are  clear  and  unambiguous,  and  easily 
understood  when  applied  to  corporations  which  were  organ- 

^  As  required  by  Sec.  1,  Chap.  148,  treasurer,  for  the  use  of  the  state,  a 
Laws  of  1886,  "every  corporation  tax  of  one-eighth  of  one  per  centum." 
♦  ♦  *  incorporated  by  or  under  'Shields  v.  Ohio,  95  U.  S.  819; 
any  general  or  special  law  of  this  Baikoad  Co.  v.  Georgia,  98  U.  S.859; 
state,  having  capital  stock  divided  Raibx>ad  Co.  v.  Maine,  96  U.  8.  499. 
into  shares,  shaU  pay  to  the  state 
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ized  before  its  enactment  in  1866.  if  two  such  corporations 
should  consolidate. 

The  new  corporation  being  thus  incorporated  "  by  or  under 
any  general  or  special  law "  would  have  to  pay  the  tax,  and 
there  is  no  condition  nor  proviso  whatsoever  placing  the  more 
recent  corporations  on  a  diflFerent  footing.  The  legislature 
has  made  no  distinction  in  this  respect  and  the  court  has  no 
power  so  to  do.  The  relator  presents  a  strong  equity  but  the 
tax  is  not  unreasonable;  the  court  can  not  yield  to  an  equity 
in  violation  of  the  language  of  the  statute/ 


Skction  Six. 

Nashna  &  L.  B.  Cor.  t.  Boston  A  L.  B.  Cor.,  10  S.  C.  R.  1004. 

Identity  of  purposes,  etc.,  does  not  make  identity  of  existence. 

The  Nashua  &  Lowell  railroad  corporation  was  incorporated 
in  New  Hampshire,  by  act  of  legislature,  in  1835,  and  in  1836 
the  same  persons  composing  it  were  incorporated  in  Massachu- 
setts by  act  of  legislature  under  the  same  name  to  build  the 
portion  of  the  road  lying  in  the  latter  state.  It  is  held  that 
they  are  two  separate  and  distinct  entities,  and  that  the  one  in- 
corporated in  New  Hampshire  is  a  citizen  of  that  state,  and  as 
such,  can  be  a  plaintiff  to  a  suit  in  the  Federal  Court  of  Mas- 
sachusetts. This  is  held,  although  by  each  of  said  legislative 
acts  provision  is  made  for  the  union  of  the  two  corporations,  and 
for  enabling  them  to  conduct  their  business  as  one  corporation; 
this  did  not  change  the  existence  of  the  complainant  as  a  citi- 
zen of  New  Hampshire;  no  other  state  could  by  its  legislation 
change  this  character  of  that  corporation,  however  great  the 
rights  and  privileges  bestowed  upon  it.  The  new  corporation 
created  by  Massachusetts,  though  bearing  the  same  name,  com- 
posed of  the  same  stockholders,  and  designed  to  accomplish 
the  same  purposes,  is  not  the  same  corporation  with  the  one 
in  New  Hampshire.     Identity  of  the  name,  power  and  purposes 

1  By  the  statute  of  1892  (chapter  been  construed  as  applicable  to  more 

668)  the  consolidation  of  two  corpo-  than  two  corporations  consolidating, 

rations  need  pay  a  tax  on  only  the  People   ex   rel.    Eickemeyer    Field 

excess  of  capital  over  the  aggregate  Co.  v.  Rice,  21  N.  Y.  Supp.  48. 
of  the  constituent  capitals.    This  has 
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does  not  create  an  identity  of  origin  or  existence,  any  more 
than  any  other  statute  alike  in  language,  passed  by  different 
legislative  bodies,  can  properly  be  said  to  owe  their  existence 
to  both.  To  each  statute  and  to  the  corporation  created  by  it 
there  can  be  but  one  legislative  paternity. 

Section  Seven. 

PollmAn  Palace  Gar  Go.  t.  Mlssonrl  Pacifle  Ky.  Go.,  115  XT.  S.  687;  6  S. 

C.  R.  lU. 

The  eonsolldatloB  is  a  different  entity  from  the  eonstituent. 

The  Pullman  Palace  Car  Company  had  a  contract  with  the 
Missouri  Pacific  Kail  way  Company,  whereby  the  latter  was  to 
use  the  former's  cars  on  its  road  "  and  on  all  roads  which  it  now 
controls,  or  may  hereafter  control,  by  ownership,  lease,  or 
otherwise."  Thereafter  the  railroad  company  "  consolidated 
with  itself  certain  other  companies  under  the  laws  of  Missouri, 
retaining  its  former  name,  and  said  consolidated  company  as- 
sumed all  the  obligations  of  the  separate  consolidating  com- 
panies; "  and  for  these  reasons  the  Pullman  company  insisted 
that  the  consolidated  company  must  run  the  Pullman  cars  on 
all  the  roads  brought  in  by  the  consolidation.  It  is  held,  how- 
ever, that  the  consolidated  company  is  a  new  company,  and 
that  the  old  ones  are  dissolved. 

The  present  Missouri  Pacific  Company  is  a  different  corpo- 
ration from  that  which  contracted  with  the  Pullman  company. 
The  original  company  owned  and  operated  a  railroad  from  St. 
Louis  and  Kansas  City;  the  new  company  owns  that  road  and 
others  besides.  "  It  is  a  new  corporation  created  by  the  dis- 
solution of  several  old  ones  and  the  establishment  of  this  in 
their  place.  It  has  new  powers,  new  franchises,  and  new 
stockholders."  * 

And  the  obligations  of  the  old  are  assumed  by  the  new 
one,  but  only  to  the  extent  as  they  existed  against  the  old  one, 
and  that  was  to  run  the  palace  cars  only  on  the  road  owned 
by  the  Missouri  Pacific  at  the  time  of  the  consolidation.    The 

» Citing  Qearwater  v.  Meredith,  1  608;  Railroad  Co.  v.  Georgia,  98  U.  S- 
WaU.  42;  Shields  v.  Ohio,  95  U.  S.  864;LouisviUe  &  N.  R.  Co.  v.  Palmes, 
823;  Raihroad  Ca  v.  Maine,  96  U.  8.    109  U.  S.  244;  8  S.  C.  R.  198. 
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Missouri  Pacific  also  acquired  all  but  about  1,795  of  the 
220,682  shares  of  the  St.  Louis,  Iron  Mountain  &  Southern. 
The  two  roads  came  under  the  same  general  management,  had 
their  general  offices  together  and  five  directors  in  common, 
with  the  intent  and  for  the  purpose,  as  the  bill  charged,  of 
transferring  the  ownership  and  control  of  the  latter  to  the 
former  road.  This,  it  was  asserted  by  the  Pullman  company, 
brought  the  latter  road  under  the  terms  of  the  contract,  and 
required  the  Missouri  Pacific  to  run  the  Pullman  cars  there- 
upon; but  it  is  held  that  the  latter  road  is  not  under  the  control 
of  the  former. 

Section  Eight. 

Ohio  A  M.  By.  Go.  t.  People,  14  N.  E.  874;  123  Dl.  467. 

The  new  corporation  may  be  foreig^n  though  the  old  one  was  domestie. 

The  Ohio  &  Mississippi  Eailway  Company  was  a  corpora- 
tion organized  under  the  laws  of  Illinois;  another  company  by 
the  same  name  existed  in  Indiana  organized  under  the  laws  of 
that  state,  and  another  similarly  in  Ohio.  These  three  com- 
panies were  allowed  to  consolidate,  statutes  to  that  effect  being 
enacted  in  each  of  these  states,  in  1867.  The  constitution  of 
Illinois  of  1870,  provides  that  "  a  majority  of  the  directors  of 
any  railroad  corporation,  now  incorpomted  or  hereafter  to  be 
incorporated  by  the  laws  of  this  state,  shall  be  citizens  and  resi- 
dents of  this  state." 

Defendant,  the  Ohio  &  Mississippi  Railroad  Company 
(namely  the  consolidated  one)  was  prosecuted  in  Illinois  by 
qtio  warranto  for  violation  of  this  provision,  it  not  having  a 
majority  of  its  directors  resident  in  Illinois.  Conviction  and 
fine  of  $  1 ,000  below,  were  reversed  above.  Scott,  J.,  not  concur- 
ring. Magruder,  J.,  dissenting,  says,  the  defendant  was  a  cor- 
poration prior  to  1870,  therefore  "  now  incorporated,"  when  the 
constitution  was  adopted;  that  there  was  nothing  in  its 
charter  preventing  the  state  from  imposing  upon  it  the  terms 
contained  in  the  constitution,  hence  it  should  obey  the  same. 

The  majority,  however,  are  of  the  opinion  that  a  new  corpora- 
tion was  formed  by  the  act  of  consolidation,  and  that  it  can 
not  be  deemed  to  be  a  corporation  under  the  laws  of  Illinois. 
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The  argument  of  the  court  is,  in  brief,  that  the  new  corpora- 
tion derives  new  powers  and  attributes  from  and  under  the 
statutes  of  the  three  different  states  under  which  the  consoli- 
dation is  had,  and  hence  it  can  not  be  said  to  be  incorporated 
under  the  laws  of  Illinois."  Such  a  corporation  may  be  sued 
in  either  state.'  The  constituent  companies  do  not  necessarily 
cease  to  exist;  they  lie  dormant,  and  their  powers,  etc.,  are 
exercised  by  the  new  consolidated  corporation."  The  consoli- 
dated company  necessarily  has  its  constituents  in  several  states, 
and  answers  the  commendable  purpose  of  forming  a  through 
railroad  line;  it  would  have  to  be  dissolved  unless  the  other 
states  acquiesce  in  the  assumption  by  this  state  of  jurisdiction 
over  the  personnel  of  the  directors.  Such  could  not  have  been 
the  intent  of  the  framers  of  the  constitution. 


Sbcttion  Ninb, 
Graj  T.  National  Steamship  Co.,  115  17.  S.  116. 

New  corporation  is  not  bound  hj  Judgment  against  the  old  for  loss 

oocarring  after  the  transfer. 

The  National  Steam  Navigation  Company  went  into  liqui- 
dation on  August  15, 1867,  and  sold  all  its  vessels  and  other 
property  to  the  National  Steamship  Company.  It  retained  no 
power  to  do  business,  and  existed  only  for  the  purpose  of  liqui- 
dation; the  purchase  price  was  paid  by  the  new  company  by 
issuing  its  own  stock  to  the  stockholders  of  the  old  company  in 
place  of  their  old  stock,  and  by  paying  the  dissenting  ones  in 
cash*  The  sale  was  subject  to  the  debts  of  the  old  company; 
the  officers  thereof  became  the  officers  of  the  new  company. 
October  24,  1 867,  one  of  the  vessels  of  the  National  Steamship 
Company  collided  with  another  vessel  and  caused  the  death  of 

'  Citing  in  supi>0Tt  of  these  oonclu-  •Culbertson  v.  Navigation  Co.,  4 
dons,  State  v.  Railroad  Co.,  66  Me.  McLean,  544;  Railroad  Co.  v.  Kail- 
488;  affirmed,  96 IJ.  S.  499;  Minot  y.  road  Co.,  6  Biss.  219. 
Railroad  Co.,  Id  WalL  206;  Graham  »Famum  v.  Canal  Co.,  1  Sum.  62; 
V.  R  R.  Co.,  118  U.  S.  161;  6  S.  C.  R.  Tagart  v.  Railway  Co.,  29  Md.  557; 
1009;  Bridge  Co.  v.  Mayes,  81  Ohio  Banking  Co.  v.  Georgia,  92  U.  S.  667. 
St.  817;  Sprague  ▼.  R.  R.  Co.,  5  R. L 
283;  Pierce  on  Railways,  20. 

14 
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a  man,  whose  administrator  thereupon  brought  suit  and  re- 
covered judgment  against  the  National  Steam  Navigation  Com- 
pany. The  judgment  not  being  paid,  the  plaintiff  brought  a 
bill  against  the  National  Steamship  Company,  alleging  that  the 
company  simply  assumed  and  became  known  by  the  name  of 
the  National  Steamship  Company,  did  so  to  cure  a  technical 
defect,  and  fraudulently  to  make  it  appear  that  the  National 
Steam  Navigation  Company's  property  was  no  longer  subject 
to  its  debts.  The  various  incorporating  acts  and  proceedings, 
being  under  the  English  company's  acts,  are  alluded  to  in  the 
supreme  court  opinion,  and  recited  at  great  length  in  the 
court  below,'  and  the  conclusion  is  reached  that  the  later 
company  is  entirely  separate  and  distinct  from  the  former; 
it  is  not  a  mere  change  of  name,  nor  the  amendment  of 
the  former  company's  existence,  but  the  creation  of  an  en- 
tirely new  company.  The  plaintiff  should  have  brought  the 
suit  and  obtained  judgment  originally  against  the  National 
Steamship  Company,  and  given  it  its  day  in  court.  This  con- 
clusion the  court  says  is  too  plain  for  further  comment. 

Section  Ten. 

Pronty  t.  Lake  Shore  &  M.  S.  B.  Co.,  52  N.  Y.  803. 
Consolidation  not  bonnd  by  Jnd^ient  against  constitnent. 

Action  commenced  May  28,  1869,  against  the  Michigan 
Southern  &  Northern  Indiana  Railroad  Company  for  breach 
of  a  guaranty  of  dividends  on  construction  stock  issued  in  1857; 
accounting  asked,  also  injunction  restraining  defendant  from 
paying  other  dividends  until  those  demanded  had  been  piid. 
The  law  allowing  consolidation  of  railroads  was  passed  May 
20,  1869.'  The  original  defendant  consolidated  May,  1869, 
with  the  Lake  Shore  Railway  Company,  under  the  name  of 
"  The  Lake  Shore  &  Michigan  Southern  Railway  Company," 
which  in  August,  1869,  consolidated  under  the  same  name 
with  another  company,  pursuant  to  the  laws  of  six  states,  and 
thus  formed  a  continuous  line  from  Buffalo  to  Chicago.  The 
action  was  referred  May  12,  1870.    It  does  not  appear  that 

1  7  Fed.  Rep.  278.  <LawB  1869,  c.  917,  p.  2899. 
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the  consolidated  company  at  any  time  had  notice  thereof  or 
participated  therein.  The  referee  reported  April,  1872,  mak- 
ing no  reference  to  appellant  The  decree  finds  for  defend- 
ants (?)  for  the  amount  claimed,  and  restrains  said  original 
defendant  from  in  any  manner  laying  out,  expending  or  dispos- 
ing of,  or  in  any  manner  charging  the  property  and  assets  of 
the  company  or  its  rights  and  franchises  until  the  payment  of 
said  amount. 

After  the  coming  in  of  the  report,  the  consolidated  company 
(appellant)  was  on  motion  substituted  as  defendant  in  place  of 
the  original  defendant;  from  which  order  it  appeals.  This 
order  is  held  erroneous. 

In  so  far  as  the  property  of  the  original  defendant  is  con- 
cerned, the  consolidated  company  is  its  successor;  but  not  so 
in  respect  to  the  other  companies  w^hich  compose  the  consolida- 
tion. The  creditors  of  each  of  the  old  companies  have  no  claim 
upon  the  consolidated  company  excepting  as  it  assumed  the 
obligation  of  each.  And  so  far  as  concerns  any  trust  in  the 
property,  the  consolidation  is  liable  as  manager  of  the  property 
only  to  the  beneficiaries  of  each  of  the  old  companies  to  the  ex- 
tent that  it  receives  the  property  of  each,  and  is  bound  by  all 
proceedings  as  to  each  estate  had  against  or  done  by  their  pred- 
ecessor in  each.  Hence,  were  the  substitution  of  the  consoli- 
dated company  made  only  with  reference  to  the  property 
derived  from  the  original  defendant,  the  case  would  be  simply 
one  of  the  substitution  of  new  parties  representing  the  same 
interests  as  the  original  defendant,  and  might  be  properly  done 
by  motion  within  one  year.*  But  the  order  goes  further  and 
binds  all  the  property  of  the  consolidated  company  to  the 
payment  of  the  judgment,  and  by  the  restraint  of  the  injunction 
prevents  the  payment  of  any  dividend  until  the  plaintiff  has 
been  paid,  thus  binding  the  new  defendant  not  only  as  repre- 
senting the  original  defendant,  but  also  the  other  companies, 
which,  with  it,  formed  the  consolidation;  as  against  which  other 
companies  the  plaintiff  never  had  any  demand  at  law  nor  any 
charge  upon  their  estates  in  equity;  and  said  judgment  and 
order  are  thus  imposed  upon  the  new  defendant  under  a  decis- 
ion rendered  subsequently  to  the  consolidation,  in  an  a<;tion  to 
which  neither  it  nor  said  other  companies  were  made  parties. 

I  Code,  g  121. 
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It  may  be  that  the  obligations  which  the  consolidated  com- 
pany has  assumed,  render  it  just,  that  such  a  judgment  should 
ultimately  be  rendered  against  it;  but  however  clearly  this 
mayajjpear,  it  can  legally  be  eflFected  only  in  a  direct  suit 
against  it,  based  on  its  assumption  of  such  liability,  and  can 
not  be  accomplished  by  the  summary  process  of  substitution  of 
name  on  motion,  and  thus  making  it  subject  to  an  adjudication 
previously  made  against  the  original  debtor. 

SEcnoN  Eleven, 

Eansas  0.  &  T.  Ry.  Co.  t.  Smith,  19  Pacific,  686;  40  Kansas  103. 

Appeal  abates  by  reason  of  eonsolidation. 

Judgment  for  $335  was  given  against  the  defendant  railroad 
company  in  a  condemnation  proceeding  in  March,  1886.  On 
May  6,  1886,  the  land  owner,  Smith,  filed  an  appeal  bond;  on 
May  31,  1886,  the  defendant  company  consolidated  with  a 
number  of  others  and  formed  a  new  corporation.  In  October, 
1886,  Smith  obtained  a  judgment  for  $950  in  the  district  court, 
whereupon  the  defendant  appealed;  Smith  moved  in  the  su- 
preme court  that  the  appeal  be  dismissed  on  the  ground  that 
the  defendant  had  ceased  to  exist  by  reason  of  said  consolida- 
tion. Motion  sustained;  the  court  says,  the  original  defendant 
^^  has  ceased  to  exist/  has  become  defunct,  is  dead,  and  therefore 
not  able  either  to  prosecute  or  defend."  ■ 

Section  Twelve. 

Snook  T.  Georgia  Improrement  Co.,  9  S.  E.  1104. 

Intent  of  statute  was  to  create  a  new  corporation. 

The  Atlanta  &  Hawkinsville  Eailroad  Company  had  been 
organized  under  a  general  law;  thereafter  the  legislature,  in 

'  Citing  state  V.  Ck)nnor8, 10  E^ans.  transpired  in  the  case  after  May  81, 

569-578;  Pa.  Coll.  Cases,  13  WaU.  190.  1886,  ia  void. 

*  It  would  appear  as  though  Smith  The  proper  process  is  to  sahstitute 
had  been  hoisted  by  his  own  petard;  the  consolidation,  and  this  must  be 
the  fine  point  which  he  raised  in  the  done  within  a  year.  Civ.  Code,  §§40, 
supreme  court,  would  seem  also  to  425-486:  Cunkle  v,  I.  R.  Co.,  40  Pa- 
defeat  his  judgment  in  the  district  ciflc  R.  184.  See  also  C.  K.  ^t  W.  y. 
court  (obtained  in  October,  1886);  the  Butts,  41  Pacific  R.  950. 
supreme  court  says,  everything  that 
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18S6,  passed  an  act  entitled,  An  act  to  incorporate  the  Atlanta 
&  Hawkinsville  Railroad  Company;  the  act  conferred  the 
usual  corporate  powers;  the  names  of  the  corporation  were  not 
the  same  altogether  as  in  the  original  organization.  Then  in 
1887,  an  amendment  was  passed  to  Act  of  1886,  changing  the 
name  to  that  of  Atlanta  &  Florida  Eailroad  Company,  and 
referring  to  it  afi  the  company  chartered  by  the  act  of  1886. 
Construing  the  Acts  of  1886  and  1887  together,  and  considering 
that  a  new  charter  to  the  original  company  was  not  needed  as  it 
was  sufficiently  well  organized  under  the  general  law,  the  court 
reaches  the  opinion  that  the  acts  of  1886  and  1887,  really 
created  a  new  company,  distinct  and  different  from  the  one  or- 
ganized under  the  general  law  and  not  entitled  to  demand  or  sue 
for  stock  subscriptions  made  to  that  company. 

Prior  ease  distingrnished  as  dietmn. 

The  last  decision  states  that  the  case  of  Johnston  v.  Craw- 
ley, 25  Ga.  316,  which  seems  to  hold  that  the  coi*porations 
would  be  the  same  under  such  circumstances,  is  merely  a  dto- 
turn  on  this  point;  the  decision  was  upon  the  priority  of  one 
mortgage  over  another,  irrespective  of  the  fact  whether  cer- 
tain corporations  were  the  same  or  not. 

Section  Thirteen. 
Hason  t.  Fineh  et  al.,  28  Mich.  283, 
Corporation  is  not  the  same  in  identity  with  a  preeedent  assoelation. 

A  party  having  an  execution  against  a  masonic  lodge  (incor- 
porated) called  "  Adrian  Chapter  Number  Ten,"  levied  upon 
certain  chattels,  which  were  then  replevied  by  a  masonic 
lodge  (unincorporated)  known  as  "  Adrian  Chapter  Number 
Ten  of  Koyal  Arch  Masons."  The  creditor  contended  that 
the  unincorpDrated  lodge  had  become  merged  in  the  incorpo- 
rated body,  and  hence,  that  the  property  really  belonged  to 
the  latter,  and  was  therefore  subject  to  the  execution.  It  is 
decided,  however,  that  there  was  no  such  merger.  The  two 
bodies,  viz.,  the  corporation  and  the  society,  remained  sepa- 
rate and  distinct. 

It  was  insisted  that  the  corporation  was  really  the  incorpora- 
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tion  of  the  society  itself;  that  the  statute  contemplated  the 
incorporation  of  only  existing  lodges,  and  that  the  incorporators 
assumed  to  act  for  the  society^  and  the  latter  acquiesced 
therein. 

The  court  holds  that  even  an  absolute  identity  of  member- 
ship would  not,  by  itself,  lead  to  a  cessation  of  the  society's  ex- 
istence. The  same  persons  may,  and  often  do,  belong  to  sev- 
eral different  bodies,  incorporated  or  otherwise.  There  can 
be  no  incorporation  without  steps  taken  to  that  effect;  the 
party  must  assent  to  be  brought  in;  he  need  not  dissent  in 
order  to  be  kept  out.  Some  affirmative  action  on  the  part  of 
the  society  must  be  shown  to  prove  that  it  went  into  the  cor- 
poration. The  society  is  found  in  full  activity  and  existence 
as  such  after  the  corporation  was  organized;  it  must  have  been 
swallowed  up  by  the  latter,  if  at  all,  at  the  time  of  the  latter's 
organization  (but  evidently  was  not).  The  corporation  could 
not  thereafter  identify  itself  with  the  society;  it  could,  of 
course,  continue  to  take  new  members,  but  only  as  individuals. 
It  is  doubtful  whether  a  society,  as  such,  ca.n  in  any  manner 
be  bodily  transferred  into  a  corporation.  Nothing  but  unani- 
mous consent  could  bind  the  members  of  the  society  to  any 
matter  not  within  its  proposed  scheme.  No  such  consent  is 
here  asserted.  Nor  was  there  ever  any  action  by  the  society, 
as  such,  in  regard  to  the  matter.  Acquiescence  of  the  society 
can  not  be  relied  on,  unless  an  estoppel  has  arisen.  The  indi- 
viduals who  assumed  to  act,  having  no  authority  to  do  so, 
have  equally  no  authority  to  ratify.  The  society's  continuing 
existence  and  activity  is  a  denial  of  its  non-existence;  there 
can  be  no  merger  unless  there  was  a  complete  cessation  of  the 
society's  action. 

All  that  is  shown  is,  that  the  incorporation  has  assumed  the 
name  of  the  society  without  its  action  or  permission;  the  lat- 
ter has  not  been  incorporated,  nor  has  it  lost  its  identity.  The 
signers  of  the  article  created  a  new  and  separate  organization, 
while  the  old  one  remained  unchanged.  It  is  unnecessary  to 
decide  whether  the  statute  contemplated  the  incorporation  of 
only  existing  lodges;  that  inquiry  would  concern  only  the 
validity  of  the  incorporation;  the  society  has  never  been 
brought  into  it;  has  never  consented  by  any  authoritative  act 
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to  be  brought  in,  and  certainly  can  not  be  forced  in  by  statute 
or  otherwise  without  its  consent.' 

Section  Foubteen. 

Paine  et  al.  t.  The  Lake  Erie  &  LonlsTllle  B.  R.  Co.,  81  Indiana  288. 

Immaterial  wbether  identical  or  not. 

Action  by  a  railroad  company  to  have  satisfaction  entered 
of  a  mortgage.  Complainant  is  a  consolidated  corporation, 
composed  of  the  original  mortgagor,  an  Indiana  corporation, 
and  another,  an  Ohio  corporation. 

A  grave  question  is  presented  in  the  argument  as  to  the 
power  of  two  states  to  create  one  corporation;  it  is  claimed 
that  to  maintain  this  action  the  consolidation  must  have 
resulted  in  the  formation  of  one  company,  and  that  this  is 
simply  impossible.  It  is  urged  that  it  might  as  well  be  claimed 
that  a  child  can  have  two  mothers,  as  that  two  states  can  create 
one  corporation;  this  is  unimportant.  Appellant  concedes  that 
the  eflFect  of  the  consolidation  might  be  to  create  two  corpora- 
tions, with  the  same  name  and  stockholders,  a  unity  of  stock 
and  interest.  This  suit  can  well  be  maintained  under  either 
view;  if  there  is  but  one  corporation  then  the  suit  is  undoubt- 
edly well  brought;  if  there  are  two,  then  all  parties  necessary 
for  a  complete  settlement  are  before  the  court;  the  complaint 
shows  that  both  corporations  are  before  the  court. 

Facts  showing  the  origin,  consideration  and  payment  of  the 
mortgage  are  reviewed. 

It  is  clear  that  the  new  company  succeeded  to  the  rights  of 
the  old  corporations.  "  The  new  was  composed  of  the  ele- 
ments of  the  old;  it  was  the  same  under  a  new  form.  It  is 
only  a  play  upon  words  to  say  that,  Phoenix-like,  the  new  arose 
from  the  ashes  of  the  old.  There  was  no  turning  to  ashes 
necessary  in  the  process.  It  only  required  a  commingling  of 
the  elements  of  which  the  old  was  composed.  The  new  as- 
simied  the  liabilities  and  succeeded  to  the  rights  of  the  old.'' 

Section  Fifteen. 

Pennsylranla  College  Cases,  18  Wall.  190. 
Constitaent  colleges  still  exist 

Jefferson  college,  chartered  under  the  laws  of  Pennsylvania, 

.'The  Farmers  AUiance  ABSOcia-  of  the  statutory  proyisions  in  that 
tions  became  corporations  from  the  behalf.  Durham  v.  Clute  (N.  C),  17 
time  they  signified  their  acceptance   S.  £.  R.  419. 
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"was  subject  to  having  its  charter  altered  by  the  legislatnre. 
Thereafter  in  1865,  by  consent  of  its  own  trustees  and  the 
trustees  of  Washington  College,  the  two  were  consolidated, 
their  funds  united  into  one,  and  the  new  college  made  liable 
for  all  the  liabilities  and  scholarships  of  each  of  the  old;  but 
certain  parts  of  the  course  were  still  pursued  at  Jefferson  and 
the  rest  at  Washington.  Then  in  1869,  by  another  act  of 
legislature,  the  several  departments  were  "  closely  united  "  and 
the  trustees  authorized  to  locate  them  all  at  one  or  tlie  other 
of  the  colleges,  and  to  give  an  academy  or  some  other  institu- 
tion to  the  town  from  which  the  college  was  removed.  Ac- 
cordingly the  entire  college  was  established  at  Washington. 
The  removal  was  sought  to  be  prevented  by  the  trustees  of 
Jefferson  College,  to  which  the  respondents  plead  that  the 
complainants  as  trustees  had  accepted  the  acts  of  the  legisla- 
ture, and  hence  their  corporation  became  dissolved,  by  the  cre- 
ation of  the  new  corporation.  The  court  finds  that  the  legis- 
lature had  the  right  to  change  the  charter,  for  the  right  so  to 
do  was  reserved,  and  finds  also,  that  such  right,  even  if  not 
reserved,  can  be  exercised  with  consent  of  the  corporations 
affected  thereby  and  that  such  consent  existed;  finds  also  that 
by  the  creation  of  the  new,  the  old  colleges  were  still  to  exist  as 
institutions  of  learning,  and  that  by  the  act  of  legislation  the 
two  original  corporations  became  merged  in  the  one  corporation 
created  by  said  acts,  and  that  neither  of  the  original  corpora- 
tions is  competent  to  sue  for  any  cause  of  action  subsequent 
in  date  to  their  acceptance  of  the  new  act  of  incorporation.* 

The  case  of  the  dissenting  trustees  of  the  new  corporation 
is  disposed  of  on  the  same  grounds,  and  the  case  of  the  schol- 
arship holders  of  the  Jefferson  College  who  complained  that  by 
its  removal  they  were  subjected  to  greater  inconvenience  in 
making  available  their  scholarships  is  disposed  of  on  the  same 
grounds,  viz.,  that  the  right  to  change  the  charter  was  reserved 
to  the  legislature,  and  moreover  was  consented  to  by  the  cor- 
poration, in  which  case  the  scholarship  holders  can  not  com- 
plain, as  they  had  no  contract  with  the  state,  and  hence  they 
can  not  complain  that  the  state  had  passed  any  law  impairing 
a  contract.  Their  contract  was  with  the  trustees  and  not  with 
the  state,  and  was  subject  to  the  state's  reserved  right  to  alter 

'Citing  Revere  v.  Copper  Co.,  16  Pickering  851;  Attorney  General  v. 
Clergy  Society,  10  Bichardson^s  Equity,  604. 
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the  charter  of  the  college.  The  existence  of  a  contract  be- 
tween the  college  and  the  scholarship  holder  can  certainly  not 
have  the  eflfect  of  inhibiting  the  legislature  from  altering,  mod- 
ifying or  amending  the  charter  of  the  corporation  by  virtue  of 
a  right  reserved  to  that  eflfect,  or  with  the  assent  of  the  cor- 
poration, if,  in  view  of  all  the  circumstances,  the  legislature 
should  see  fit  to  exercise  that  power. 


Section  Sixteen. 

8bi6ld8  T.  The  State,  36  Ohio  St  Rep.  80. 
The  new  corporation  exists  as  of  the  date  of  the  consolidation. 

A  corporation  formed  by  the  consolidation  of  several  others 
is  a  new  corporation  *  as  of  the  date  of  its  consolidation,  and 
subject  to  the  constitutional  and  statutory  provisions  as  to 
rate  of  fare,  although  the  constituent  corporations  holding 
prior  charters  would  not  have  been  thus  subject. 
■  The  statute  uses  the  words  "  new  corporation."  The  old 
stock  is  extinguished;  the  statute  says  that  the  prior  cor- 
porations '^  shall  be  taken  and  deemed  to  be  one  corporation," 
created  by  the  act;  it  refers  to  the  others  as  "  former  corpora- 
tions." "  The  fact  that  it  is  formed  out  of  old  defunct  corpora- 
tions does  not  make  it  any  the  less  a  corporation  created  by 
the  legislature.  It  is  not  the  material  out  of  which  it  is 
formed,  but  the  plastic  hand  which  formed  it,  that  we  are 
to  look  to  for  its  character  and  status  under  the  constitution." 

Section  Seventeen. 
Wllmar  t.  The  Atlanta  &  Richmond  Air  Line  Railway  Co.,  2  Woods  409. 

The  new  corporation  is  an  entirety  in  the  several  states;  appointment 

of  reeelTer  qrer  road  in  different  states. 

A  corporation  was  composed  of  two  former  ones,  the  con- 
solidation being  effected  under  laws  to  that  effect  of  South  Car- 
olina and  Georgia;  the  statutes  of  North  Carolina  gave  the 

1  Following  and  distinguishing  State  v.  Sherman,  22  Ohio  St.  411,  a  case 
of  transfer  of  franchiseB. 
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corporation  the  same  rights  there  as  it  had  in  other  states. 
The  consolidation  made  a  deed  of  trust  on  its  entire  lines  in 
the  three  states. 

The  federal  court  in  Georgia  appointed  a  receiver  for  the 
entire  lines  in  the  three  states. 

Opinion  by  Woods,  Circuit  Judge. 

"  It  seems  to  me  quite  clear  that  the  purpose  of  the  legisla- 
tion of  Georgia  and  South  Carolina  in  reference  to  that  cor- 
poration, already  set  out  in  this  opinion,  was  to  create  a  single 
corporate  body."  They  mi  do  a  new  corporation,  with  new 
name,  and  a  new  and  single  board  of  directors — one  corpora- 
tion out  of  two.  The  legislatures  of  two  different  states  can 
unite  to  create  one  corporate  body.* 

The  bill  avers,  and  the  proofs  show,  that  this  corporate 
body  existing  in  two  states  and  owning  property  in  three,  has 
its  residence  and  principal  office  in  Georgia. 

The  court  in  Georgia,  acting  on  the  defendant  personally, 
may  control  the  defendant's  real  and  other  property  in  other 
states." 

A  receiver  may  be  appointed  in  one  state  for  an  entire  line 
in  several." 

The  court  may  require  assignments  of  the  foreign  property 
to  be  made  to  the  receivers.* 


Section  Eighteen. 
Sundry  instances. 

Some  of  these  cases  should  have  been  under  Ch.  VII,  but  ap- 
peared after  that  chapter  was  printed. 

'  Railroad  Co.  v.  Harris,  12  Wall.  82.  In  view  of  the  cases  presented  in 

•  MitcheU  v.  Bunch,  2  Paige  Ch.  606;  the  next  chapter,  the  questions  de- 
Ramsey  V.  Brailsford,  2  Dess.  587,  cided  by  Judge  Woods  are  of  the  most 
note.  serious  importance.    If  the  corpora- 

*  Ellis  V.  Boston,  etc.,  Co.,  107  tions  be  not  one  and  the  same,  but 
Majs.  1.  separate  entities,  the  foreign  ones  in 

<  Chipraan    v.    Sabbator,  7   Paige  some  instances  are  not  properly  nor 

Ch.  47;  Cagger  v.  Howard,  1  Barb,  at  all  in  court,  nor  in  such  case  would 

Ch.  369;  Story  on  Confl.  of    Laws,  the  foreign  parts  of  the  roads  be  in 

§468;  Northern, etc.,  Co.  V.Michigan  the   jurisdiction   or  control  of  the 

etc.,  Co.,  15  How.  248.  court 
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One  corporation  owning  stock  and  bonds  in  another,  and 
having  in  part  the  same  officers,  also  advertising  as  forming  a 
continuous  line  with  the  same  and  even  paying  for  goods  lost 
in  a  collision  on  the  line  of  such  other  road  (being  reimbursed 
for  the  same),  does  not  thereby  become  identical  with  the 
other,  nor  responsible  for  itd  negligence  in  the  carriage  of  pas- 
sengers.   Pennsylvania  K.  Co.  v.  Jones,  15  S.  0.  K.  136. 

Nor  does  identity  of  stockholders  in  two  corporations,  and 
the  control  over  each  by  reason  of  such  identity,  make 
the  two  corporations  the  same;  they  are  in  law  distinct  enti- 
ties. Richmond  &  1.  C.  C.  v.  Richmond  N.  I.  &  B.  R.  Co., 
68  Fed.  R.  108. 

Identity  of  stockholders  and  oflBcers  does  not  make  the  cor- 
porations legally  identical.  They  had  separate  stockholders 
and  officers  also,  and  separate  property  and  dealings.  It 
merely  suggested  and  required  more  careful  scrutiny  of  their 
transactions  ^vith  each  other,  in  which  still  others  became  in- 
terested.    Davidson  v.  Mexican  Nat.  R.  Co.,  58  Fed.  653. 

The  Western  Telegraph  Company  in  1853  made  an  agree- 
mont  with  the  Baltimore  &  Ohio  R.  R.  Co.,  by  which  it  ac- 
quired a  license  "  so  long  as  it  should  exist  as  a  telegraph 
company,"  to  erect  and  maintain  its  line  upon  the  railroad 
company's  land.  Soon  before  the  time  at  which  its  charter 
expired,  the  telegraph  company  incorporated  itself  under  the 
name  of  "  The  Western  Telegraph  Company  of  Baltimore  City," 
under  the  act  of  1868,  C.  471.  This  act  provides  that  in  such 
case  the  former  charter  shall  be  deemed  to  be  surrendered.  It 
is  hold,  that  the  last  corporation  is  a  new  creation,  and  not  the 
same  identity  with  the  former;  that  the  former  has  ceased  to 
"  exist  as  a  telegraph  company,"  and  hence  its  lines  lapsed  to  the 
railroad  company,  although  otherwise  all  the  property  and 
debts  of  the  former  were  thrown  on  the  latter  company.  With 
the  surrender  of  its  charter  the  old  corporation  ceased  to  exist. 
The  new  corporation  which  succeeded  it  had  a  different  name, 
a  different  period  of  existence  and  different  powers,  and  was 
subject  to  diffei'ent  responsibilities.  Nor  was  this  deplorable 
(and  easily  avoidable)  state  of  affairs  aided  by  a  subsequent  act 
of  legislation  attempting  to  revive  the  original  corporation  and 
extend  the  term  of  its  corporate  existence.  This  could  not  retro- 
actively divest  the  title  which  had  accrued  to  the  railroad  com- 
pany»    Latrobe  v.  Western  Telegraph  Co.  (Md.),  21  Atl.  R.  788. 
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A  ferry  company  was  entitled  either  to  a  renewal  of  its 
lease  or  to  have  its  successors  pay  it  the  value  of  the  buildings 
and  improvements.  It  caused  a  new  corporation  to  be  formed, 
under  a  different  name,  but  by  the  officers  of  the  old  corpora- 
tion and  for  the  benefit  of  such  corporation  and  its  stock- 
holders; to  this  new  corporation  the  city  granted  a  new  ferry 
lease;  then,  being  sued  by  the  old  company,  it  is  held  that  it 
had  no  reason  to  complain;  there  was  no  breach  of  covenant; 
the  city  had  made  the  new  lease  to  the  new  company  but  such 
new  company  was  really  the  same  as  the  old  one;  "  the  plaint- 
iff in  effect  became  its  own  successor  under  a  new  name." 
K  Y.  &  B.  F.  Co.  V.  Mayor  (N.  T.),  40  N.  E.  K.  785. 

National  bank  is  identically  the  same  with  a  state  bank 
into  which  it  is  reorganized,  and  such  state  bank  may  sue  upon 
paper  received  from  such  national  bank:  First  Commercial 
Bank  v.  Tdlbert  (Mich.),  61  N.  W.  R.  888;  and  so  also,  if  a 
state  bank  is  reorganized  into  a  national,  the  identity  is  pre- 
served :  Bank  v.  Phelps,  97  N.  Y.  44;  or,  also,  if  the  term  of  a 
national  bank  is  extended,  "  it  was  not  a  new  life  that  it  re- 
ceived. It  was  simply  the  power  to  continue  the  old  life 
beyond  the  period  first  fixed  for  its  expiration."  Trustees,  etc., 
V.  National  State  Bank  (N.  J.),  29  Atl.  R.  320.  Acts  of  suc- 
cession do  not  cancel  the  continuing  obligations  of  corpora- 
tions. Bank  v.  Gay,  67  Conn.  224,  17  Atl.  R.  655;  People  v, 
Bachus,  117  K.  Y.  196,  22  K  E.  R.  759;  Bank  v.  Phelps,  97 
K  Y.  44. 

A  city  is  identically  the  same  as  ihe  village  which  preceded 
it,  and  privileges  to  a  water  company,  derived  from  the  vil- 
lage, remain  against  the  city.  Grand  Rapids  v.  Grand  Rapids 
Hydraulic  Co.  (Mich.),  38  N.  W.  R.  749,  citing  Regents  v. 
Board  of  Education,  4  Mich.  213;  Trustees  v.  City,  81  Pa.  St. 
515;  St.  Louis  v.  City,  etc.,  46  Mo.  121. 

Whether  an  act  in  question  is  to  be  construed  as  creating  a 
new  corporation,  or  continuing  or  reviving  the  old  one,  is  a 
matter  of  construction,  under  which  "  we  must  look  to  its 
terms  and  give  them  a  construction  consistent  with  the  legis- 
lative intent  and  the  intent  of  the  corporation."  Bellows  v. 
Hallowell,  2  Mason  44,  Fed.  Cas.  No.  1279,  cited  in  Frostburg 
V.  Cumberland  (Md.),  31  Atl.  R.  698.  Hence,  words  declaring 
the  extension  of  a  charter  for  thirty  years,  are  construed  as 
negativing  the  creation  of  a  new  and  distinct  corporation. 
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CHAPTER   IX. 

crnzENsmp  of  the  various  coRPORATioxa 

The  cases  grouped  in  this  chapter  elucidate,  among  others, 
the  following  principles : 

Corporate  power  conferred  by  different  states,  though  upon 
the  same  natural  persons,  for  the  same  purposes  and  under  the 
same  corporate  name,  nevertheless  leaves  the  result  a  separate 
corporate  entity  in  each  of  such  states;  each  entity  remaining 
a  citizen  of  each  state  respectively,  may  sue  in  the  federal 
courts  in  the  other  state. 

A  consolidation  formed  from  pre-existing  corporations  is  a 
citizen  of  each  of  the  states  which  had  chartered  any  of  the 
constituents. 

Federal  corporations,  those  organized  under  acts  of  Con- 
gress, have  the  right  of  removal  of  causes  because  of  their 
"  arising  under  the  laws  of  the  United  States." 

Legislative  recognition  may  make  the  last  result  a  domestic 
corporation  though  there  be  an  intermediate  foreign  corpora- 
tion in  the  chain  of  transfers;  such  recognition  may  be  found 
in  enabling  acts,  as  conferring  powers  on  a  foreign  corporation 
and  referring  to  it  as  the  company  "  hereby  incorporated." 

The  grant  of  corporate  powers  in  one  state  upon  a  corpora- 
tion of  another  state  creates  an  additional  corporation  in  such 
granting  state;  but  this  result  does  not  follow  from  a  sale  by 
the  domestic  corporation  of  its  property  to  a  foreign  one,  and 
legislative  acts  enabling  such  foreign  one  to  make  the  pur- 
chase and  operate  the  j^roperty;  the  difference  between  stat- 
utes conferring  corpi^rate  powers  and  those  enabling  pre- 
existing corporations  to  exercise  their  powers  should  always 
be  borne  in  mind. 

In  case  of  double  incorporation  the  particular  act  will  be 
attributed  to  that  entity  whose  property  is  involved  and  which 
is  of  the  state  in  which  such  property  is  situated. 

The  corporation  created  in  each  state  being  deemed  to  be  a 
separate  entity,  their  joint  co-operation  in  any  enterprise 
makes  a  quasi  partnership. 
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Section  One. 

Obio  k  Mississippi  R.  B.  Co.  y.  Wlieeler,  1  Black  (C3  U.  S.)  286. 
The  eonsolidation  is  a  citizen  of  eacli  state  whicii  aids  in  creating  it 

Assumpsit  in  the  federal  court  in  Indiana  against  the  defend- 
ant, a  citizen  of  Indiana,  to  recover  the  amount  due  on  his  sub- 
scription to  the  plaintiflP,  viz.:  "  The  president  and  directors  of 
the  Ohio  &  Mississippi  Bailroad  Company,  a  corporation  cre- 
ated by  the  laws  of  the  States  of  Indiana  and  Ohio,  and  hav- 
ing the  principal  place  of  business  in  Cincinnati,  in  the  State 
of  Ohio,  a  citizen  of  the  State  of  Ohio."  Defendant  pleaded 
to  the  jurisdiction  and  alleged  that  plaintiff  was  incorporated 
under  acts  of  Indiana,  and  hence  was  of  the  same  state  as  de- 
fendant.    Plea  sustained.     Following  is  opinion  in  full: 

"  This  action  was  brousj^ht  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana,  to  recover  $2,400,  with  ten 
per  cent  damages,  which  the  plaintiffs  alleged  to  be  due  for 
fifty  shares  of  the  capital  stock  of  the  company,  subscribed  by 
the  defendant. 

The  declaration  states  that  the  plaintiffs  are  a  corporation, 
created  by  the  laws  of  the  States  of  Indiana  and  Ohio,  having 
its  principal  place  of  business  in  Cincinnati,  in  the  State  of 
Ohio;  that  the  corporation  is  a  citizen  of  the  State  of  Ohio, 
and  Henry  D.  Wheeler,  the  defendant,  is  a  citizen  of  the  State 
of  Indiana. 

The  defendant  pleaded  to  the  jurisdiction  of  the  court,  aver- 
ing  that  he  was  a  citizen  of  the  State  of  Indiana,  and  that  the 
plaintiffs  were  a  body  politic  and  corporate,  created,  organized 
and  existing  in  the  same  state,  under  and  by  virtue  of  an  act 
of  assembly  of  the  state. 

The  plaintiffs  demurred  to  this  plea;  and  the  judges  being 
opposed  in  opinion  upon  the  question  whether  their  court  had 
jurisdiction,  ordered  their  division  of  opinion  to  be  certified  to 
this  court. 

A  brief  reference  to  cases  heretofore  decided  will  show  how 
the  question  must  be  answered.  And,  as  the  subject  was  fully 
considered  and  discussed  in  the  cases  to  which  we  are  about  to 
refer,  it  is  unnecessary  to  state  here  the  principles  and  rules 
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of  law  which  have  heretofore  governed  the  decisions  of  the 
court,  and  must  decide  the  question  now  before  us. 

In  the  case  of  Bank  of  Augusta  v.  Earle,  13  Pet.  512,  the 
court  held  that  the  artificial  person  or  legal  entity  known  to 
the  common  law  as  a  corporation  can  have  no  le^^^al  existence 
out  of  the  bounds  of  the  sovereignty  by  which  it  is  created; 
that  it  exists  only  in  contemplation  of  law  and  by  force  of 
law;  and  where  the  law  ceases  to  operate,  the  corporation  can 
have  no  existence.    It  must  dwell  in  the  place  of  its  creation. 

It  had  been  decided  in  the  case  of  The  Bank  v.  Deviary, 
5  Cr.  61,  long  before  the  case  of  The  Bank  of  Augusta  v. 
Earle  came  before  the  court,  that  a  corporation  is  not  a  citizen 
within  the  meaning  of  the  Constitution  of  the  United  States, 
and  can  not  maintain  a  suit  in  a  court  of  the  United  States 
against  the  citizen  of  a  different  state  from  that  by  which 
it  was  chartered,  unless  the  persons  who  compose  the  corpo- 
rate body  are  all  citizens  of  that  state.  But,  if  that  be  the 
case,  they  may  sue  by  their  corporate  name,  averring  the  citi- 
zenship of  all  of  the  members;  and  such  a  suit  would  be  regarded 
as  the  joint  suit  of  the  individual  persons,  united  together  in 
the  corporate  body,  and  acting  under  the  name  conferred  upon 
them,  for  the  more  convenient  transaction  of  business,  and 
consequently  entitled  to  maintain  a  suit  in  the  courts  of  the 
United  States  against  a  citizen  of  another  state. 

This  question,  as  to  the  character  of  a  corporation,  and  the 
jurisdiction  of  the  courts  of  the  United  States  in  cases  wherein 
they  were  sued,  or  brought  suit  in  their  corporate  name,  was 
again  brought  before  the  court  in  the  case  of  The  Louisville, 
Cincinnati  and  Charleston  Railroad  Company  v,  Letson,  re- 
ported in  2  How.  497;  and  the  court  in  that  case,  upon  full 
consideration,  decided  that  where  a  corporation  is  created  by 
the  laws  of  a  state,  the  legal  presumption  is  that  its  members 
are  citizens  of  the  state  in  which  alone  the  corporate  body  has 
a  legal  existence;  and  that  a  suit  by  or  against  a  corporation, 
!in  its  corporate  name,  must  be  presumed  to  be  a  suit  by  or 
against  citizens  of  the  state  which  created  the  corpomte  body; 
and  that  no  averment  or  evidence  to  the  contrary  is  admissible 
for  the  purpose  of  withdrawing  the  suit  from  the  jurisdiction 
of  a  court  of  the  United  States. 

The  question,  however,  was  felt  by  this  court  to  be  one  of 
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great  difficulty  and  delicacy,  and  it  was  as;ain  argued  and 
maturely  considered  in  the  case  of  Marshall  v.  The  Baltimore 
and  Ohio  Railroad  Company,  16  How.  314,  as  will  appear  by 
the  report  and  the  decision  in  the  case  of  The  Louisville,  Cin- 
cinnati and  Charleston  Railroad  Company  v.  Letson,  reaffirmed. 

And  again,  in  the  case  of  The  Covington  Drawbridge  Com- 
pany V.  Shepherd  and  others,  20  How.  232,  the  same  question 
of  jurisdiction  was  presented,  and  the  rule  laid  down  in  the 
two  last  mentioned  cases  fully  maintained.  After  these  suc- 
cessive decisions,  the  law  upon  this  subject  must  be  regarded 
as  settled;  and  a  suit  by  or  against  a  corporation  in  its  corpo- 
rate name,  as  a  suit  by  or  against  citizens  of  the  state  which 
created  it. 

It  follows  from  these  decisions  that  this  suit  in  the  corpo- 
rate name  is,  in  contemplation  of  the  law,  the  suit  of  the  in- 
dividual persons  who  composed  it,  and  must,  therefore,  be 
regarded  and  treated  as  a  suit  in  which  citizens  of  Ohio  and 
Indiana  are  joined  as  plaintiffs  in  an  action  against  a  citizen  of 
the  last  mentioned  state.  Such  an  action  can  not  be  main- 
tained in  a  court  of  the  United  States,  where  jurisdiction  of 
the  case  depends  altogether  on  the  citizenship  of  the  parties. 
And,  in  such  a  suit,  it  can  make  no  difference  whether  the 
plaintiffs  sue  in  their  own  proper  names,  or  by  corporate  name 
and  style  by  which  they  are  described. 

The  averments  in  the  declaration  would  seem  to  imply  that 
the  plaintiffs  claim  to  have  been  created  a  corporate  body,  and 
to  have  been  endued  with  the  capacities  and  faculties  it  ]>os- 
sesses  by  the  co-operating  legislation  of  the  two  states,  and  to 
be  one  and  the  same  legal  being  in  both  states. 

If  this  were  the  case,  it  would  not  affect  the  question  of 
jurisdiction  in  this  suit.  But  such  a  corporation  can  have  no 
legal  existence  upon  the  principles  of  the  common  law,  or 
under  the  decision  of  this  court  in  the  case  of  The  Bank  of 
Augusta  V.  Earle,  before  referred  to. 

It  is  true,  that  a  corporation  by  the  name  and  style  of  the 
plaintiffs  appears  to  have  been  chartered  by  the  States  of  In- 
diana and  Ohio,  clothed  with  the  same  capacities  and  powers, 
and  intended  to  accomplish  the  same  objects,  and  it  is  spoken 
of  in  the  laws  of  the  states  as  one  corporate  body,  exercising 
the  same  powers  and  fulfilling  the  same  duties  in  both  states. 
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Yet  it  has  no  legal  existence  in  either  state,  except  by  the  law 
of  the  state.  And  neither  state  could  confer  on  it  a  corpo- 
rate existence  in  the  other,  nor  add  to  or  diminish  the  powers 
to  be  there  exercised.  It  may,  indeed,  be  composed  of  and  rep- 
resent, under  the  corporate  name,  the  same  natural  persons. 
But  the  legal  entity  or  person  which  exists  by  force  of  law, 
can  have  no  existence  beyond  the  limits  of  the  state  or  sover- 
eignty which  brings  it  into  life  and  endues  it  with  its  faculties 
and  powers.  The  president  and  directors  of  the  Ohio  and 
Mississippi  Railroad  Company  is,  therefore,  a  distinct  and 
separate  corporate  body  in  Indiana  from  the  corporate  body 
of  the  same  name  in  Ohio,  and  they  cannot  be  joined  in  a  suit 
as  one  and  the  same  plaintiff,  nor  maintain  a  suit  in  that  char- 
acter against  a  citizen  of  Ohio  or  Indiana  in  a  circuit  court  of 
the  United  states.* 

These  questions,  however,  have  been  so  fully  examined  in 
the  cases  above  referred  to,  that  further  discussion  can  hardly 
be  necessary  in  deciding  the  case  before  us.  And  we  shall 
certify  to  the  circuit  court,  that  it  has  no  jurisdiction  of  the 
case  on  the  facts  presented  by  the  pleadings." 

>Ck>un8el  argued  that  where  the  Wheeler,  1  Black.  297,  m  conflict 
governing  power  acts  and  issues  its  with  what  has  been  here  said,  it  is 
orders,  there,  if  anywhere,  is  the  habi-  intended  to  be  restrained  and  qual- 
tat,  the  residence,  the  citizenship  of  ified  by  this  opinion." 
such  a  corporation,  and  that  this  Tliis  language  of  the  court  is,  how- 
was  fairly  inferable  from  CJovington  ever,  itself  subject  to  the  criticism 
Drawbridge  Company  v.  Shepherd,  that  it  was  obiter  of  the  subject;  for 
20  How.  231;  LouisviUe,  C.  &  C.  R.  R.  an  examination  of  the  entire  opinion 
Co.  v.  Letson,  2  How.  497;  Marshall  shows  the  real  point  decided,  that 
v.  The  Baltimore  &  Ohio  R.  R.  Co.,  the  Baltimore  &  Ohio  Railroad  Com- 
16  How.  825.  panyi  incorporated  in  Maryland,  has 

While  the  result  reached  in  this  case  been  permitted  to  extend   its  lines 

is  adhered  to,  yet  the  reasoning  is  through  and  operate  in  Virginia  and 

somewhat  modified  in  Railroad  Com-  the  District  of  Columbia,  and  may  be 

pany  v.  Harris,  12  Wallace  65,  the  sued  in  each  of  them;  not,  however, 

court  saying  (82):  **  We  see  no  reason  because  it  is  a  corporation  of  them 

why  several  states  can  not,  by  compe-  respectively  or  of  either  of  them,  but 

tent  legislation,  unite  in  creating  the  because  the  statutes,  considered  in 

same  corporation,  or  in  combining  their  entirety,  disclose  that  such  per- 

several  pre-existing  corporations  into  mission  to  there  operate  was  accom- 

a  single  one."    And  again  (83):  **  So  panied  with  the  burden  of  being  there 

far  as  there  is  anything  in  the  Ian-  sued. 

gruage  of  the  court  in  the  case  of  the  Under  these  circumstances  it  is  not 

Ohio  &  Mississippi  Railroad  Co.  v.  surprising  to  find  Thayer,  C.  J.,  in 

15 
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Missouri     Pacific    Railway   Co.    ▼.  His  citatiozis  omit  Railroad  Go^i- 

Meeh,  delivering  the  opinion  of  him-  pany  v.  Harris,  12  Wallace  65;  they 

self  and  his  associate  judges,  ("aid-  include  Railroad  Co.  v.  Wheeler,  1 

well  and  Sanborn,   Circuit  Court  of  Black.  286;  Railway  Co.  v.  Whitton, 

Appeals,  69  Fed.   758,  saying:  •*  At  13  WaU.  270;  Muller  v.  Dows,  94  U. 

this  day  it  must  be  regarded  as  set-  S.  444;  Pa.  Co.  v.  St.  Louis,  etc.,  Co., 

tied   beyond  doubt  or  controversy,  118 U.S.  290;  6S.  C.R.  1094;  Nashua 

that  two  states  of  the  union  can  not,  &  L.  R.  Co.  v.  Boston  &  L.  R.  Ca,  186 

by  their  joint  action,  create  a  oorpo-  U.  S.  356;  10  S.  C.   R.  1004;  C.  &  N. 

ration  which  will  be  regarded  as  a  W.  R  Co.  ▼.  Auditor,  53  Mich.  91;  18 

single  corporate  entity,  and  for  ju-  N.  W.  R.  686;  Racine  &  M.  R.  Co.  v. 

risdictional  purposes,  a  citizen  of  each  Farmers  L.  &  T.  Co. ,  49  UL  881 ;  Fitz- 

Btate  which  joined  in   creating   it.  gerald  v.  Ry.  Co.,  45  Fed.  Rep.  812; 

One  state  may  create  a  corporation  Quincy  Bridge  Co.  v.  Adams,  88  111. 

of  a  given  name,  and  the  legislature  615. 

of  an  adjoining  state  may  declare  The  conclusions  reached  in  this  case 

that  the  same  legal  entity  shall  be  or  (Missouri  Pacific  Ry.  Co.  v.  Meeh), 

become  a  corporation  of  that  state  as  are  that  the  company  was  chartered 

well,  and  sludl  be  entitled  to  exercise  in  Kansas,  Missouri  and  Nebraska, 

within  its  borders,  by  the  same  board  and  when  sued  in  Kansas  by  a  citi- 

of  directors  and  officers,   all  of  its  zen  of  Kansas,  for  an  injury  occur- 

corporate   functions.     Nevertheless,  ring  in  Kansas,  the  defendant  was 

the  result  of  such  legislation  is  not  to  there  a  domestic  corporation  and  cit- 

create  a  single  corporation,  but  two  izen  of   same   state    with  plaintiff, 

corporations  of  the  same  name,  hav-  hence  the  federal  court  had  no  ju- 

ing  a  different  paternity/'  risdiction. 


Section  Two. 

Fitzgerald  t.  Missonri,  Pacific  Ry.  Co.,  45  Federal  813. 
Consolidation  Is  a  citizen  of  each  State. 

Suit  in  state  court  in  Nebraska  against  the  Missouri  Pacific 
Railway  Company,  removed  to  federal  court  on  defendant's 
petition,  and  remanded. 

"  It  has  long  been  settled  law,  that  when  a  consolidated  com- 
pany is  formed  by  the  union  of  several  corporations  chartered 
by  different  states,  it  is  a  citizen  of  each  of  the  states  which 
granted  the  charter  to  any  one  of  its  constituent  companies, 
and  when  sued  in  one  of  those  states  it  can  not  claim  the  right 
of  removal  on  the  ground  that  it  is  also  a  citizen  of  another 
state."  '    The  defendant  was  formed  by  the  consolidation  of 

"  DiU.   Rem.    Causes,    §  104,  and  cases  cited;  Mor.  Priv.  Ck)rp.,  §  101; 
Foster's  Fed.  Pr.,  §  19. 
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three  corporations,  organized  under  the  laws  of  Missouri,  Kan- 
sas and  Nebraska,  respectively.  **  This  makes  the  consoli- 
dated company  for  all  purposes  of  jurisdiction  in  the  federal 
courts,  a  citizen  of  each  of  those  states." 

Although  having  the  same  name,  directors,  line,  powers,  func- 
tions and  purpose  in  three  states,  '^  it  is  not  the  same  corpora- 
tion in  each  state,  but  a  distinct  and  separate  entity  in  each. 
It  is  a  corporate  trinity,  having  no  citizenship  of  its  own,  dis- 
tinct from  its  constituent  members,  but  a  citizenship  identical 
with  each.  By  the  consolidation  the  corporation  of  one  state 
did  not  become  a  corporation  of  another,  nor  was  either  merged 
in  the  other."  The  separate  identity  of  each  is  not  lost  by  the 
consolidation;  the  consolidation  is  a  unit  and  acts  as  a  whole 
in  the  transaction  of  its  corporate  business,  but  "  it  is  not  a  cor- 
poration at  large,  nor  is  it  a  joint  corporation  of  the  three 
states;"  "  it  dwells  in  three  states  and  is  a  separate  and  legal 
entity  in  each."  "  It  is  conclusively  presumed  to  be  a  citizen 
of  each  of  the  states  whose  laws  and  corporations  contributed 
to  its  formation.  It  enjoys  in  each  state  all  the  powers  and 
privileges  the  corporation  there  chartered  had,  and  must  answer 
in  the  courts,  and  is  amenable  to  the  laws  of  each  state  respect- 
ively, as  a  corporation  of  that  state." 


Section  Three. 
The  anthor'g  comments  on  the  last  case. 

The  argument  used  in  the  foregoing  opinion,  though  un- 
doubtedly well  founded  on  the  numerous  citations  therein 
referred  to,  does  nevertheless  seem  to  involve  the  matter  in 
some  needless  confusion.  The  petition  for  removal  recited 
that  the  contracts  involved  had  their  location  in  Kansas.  Now 
if,  as  said  in  the  opinion,  each  constituent  company  retains  its 
identity,  would  it  not  follow  that  the  plaintiff  in  Kansas  has 
contracted  with  the  Kansas  company,  and  that  when  he  brings 
suit  in  Nebraska,  it  is  the  Kansas  company  which  is  the  de- 
fendant ?  Such  would  seem  to  be  the  result  of  the  court's  rea- 
soning. While  it  is  most  certainly  true  that  the  cause  was  prop- 
erly remanded,  should  this  result  not  have  l)een  reached  by 
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some  other  process,  as,  for  instance,  by  considering  a  consolida- 
tion to  stand  to  its  constituent  corporations  in  precisely  the 
same  relation  that  un  ordinary  corporation  stands  to  its  stock- 
holders, and  by  applying  to  a  consolidation  the  same  test  that 
is  applied  to  the  simple  corporation  ? 

No  matter  of  how  many  it  is  composed,  nor  how  many  steps 
are  taken,  the  ultimate  result  must  always  exist  by  virtue  of 
some  law  (if  it  is  a  corporation  at  all).  Then,  why  not  deem 
it  a  citizen  of  the  state  in  which  that  law  is  found? 

Thus  in  this  case,  there  were  three  separate  corporations : 
one  in  Missouri,  one  in  Kansas  and  the  third  in  Nebraska,  citi- 
zens of  said  states  respectively.  The  first  and  second  were 
consolidated  by  acts  of  those  two  states,  and  became  the  Mis- 
souri Pacific  Railway  Co.,  which  new  corporation,  owing  its 
life  to  each  state,  we  may  admit  was  a  citizen  of  each.  But 
what  followed  ?  This  new  corporation  was,  as  we  infer  from 
language  somewhat  ambiguous,  consolidated  under  the  laws 
of  Nebraska  with  the  Nebraska  corporation.  Clearly,  then, 
this  last  result,  owing  its  existence  solely  to  the  Nebraska 
laws,  should  be  deemed  a  citizen  of  Nebraska  and  of  no  other 
state,  just  as  any  ordinary  Nebraska  corporation  (composed  of 
individuals  as  constituents)  would  be  deemed  a  citizen  of  Ne- 
braska, and  not  of  the  various  states  of  which  such  individuals 
might  chance  to  be  citizens. 


Section  Foub. 

Union  Pacific  Ey.  Co.  t.  Myers,  115  U.  S.  1;  5  S.  C.  R.  1118; 

Citizenship  of  a  "Federal  Corporation.'^ 

The  opinion  of  the  United  States  Supreme  Court,  in  Union 
Pacific  Ky.  Co.  v.  Myers,  5  U.  S.  S.  C.  E.  1113,  holds  that  the 
Union  Pacific  Ry.  Co.,  being  organized  under  an  act  of  Con- 
gress, is  a  corporation  of  the  United  States,  and  entitled  when 
sued  in  a  state  court  to  remove  the  cause,  as  it  is  a  suit "  arising 
under  the  laws  of  the  United  States;"  for  necessarily,  anything 
concerning  a  United  States  corporation  arises  under  said  laws. 
Following  Osborne  v.  Bank,  9  Wheat.  817-828. 

The  point  does  not  seem  to  have  been  raised  or  argued  in 
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Myers'  behalf  (whose  suit  was  brought  in  a  state  court  in 
Kansas),  that  inasmuch  as  it  appeared,  indeed,  was  pleaded  by 
defendant  itself,  that  it  was  a  consolidation  of  a  Kansas  road 
with  some  others,  that  therefore  it  should  be  deemed  a  citizen 
of  Kansas  as  well  as  of  any  other  state,  of  which  any  of  the 
constituent  roads  are  citizens.  This  point  does  not  seem  to 
have  been  taken;  and  hence  there  is  no  decision  as  to  the  place 
of  defendant's  citizenship,  or  whether  it  has  any  at  all  or  not; 
nor  could  it  have  been  taken,  because  in  the  view  of  the  major- 
ity it  was  a  case  arising  under  the  laws  of  the  United  States,  and 
hence  citizenship  became  immaterial. 

The  court  holds  also  that  the  important  purposes  for  which 
the  company  was  organized  make  it  almost  an  instrument  of 
government,  and  that  is  an  additional  reason  why  any  suit 
affecting  it  necessarily  arises  under  the  laws  of  the  United 
States. 

Waffe,  C.  J.,  and  Miller,  J.,  dissent,  but  base  it  simply 
on  the  language  of  the  statute,  and  say  that  certain  formalities 
are  prescribed  when  such  corporations  want  to  remove  causes 
requiring  them  to  state  that  they  have  a  defense  arising  under 
treaties  or  law,  etc.,  and  that  it  would  have  been  unnecessary 
to  prescribe  these  formalities  if  they  had  the  right  of  re- 
moval by  the  mere  fact  of  being  federal  corporations. 


Section  Four. — ^Continubd. 

Ames  T.  State  of  Kansas,  111  U.  S.  449;  4  S.  C.  R.  487. 

Proceedings  in  quo  warranto  against  the  Kansas  Pacific 
Railway  Company,  the  directors  of  the  Union  Pacific  Rail- 
road Company  and  others;  alleging  that  the  latter  had  usurped 
the  franchises  of  the  former,  and  were  illegally  acting  as  a 
corporation;  also  that  the  former  had  abandoned  its  franchises. 
Defense  was  made  on  the  grounds  that  the  roads  had  consoli- 
dated in  accordance  with  permission  given  by  certain  acts  of 
Congress,  and  petition  and  motion  was  made  by  the  defend- 
ants to  remove  the  causes  to  the  federal  courts;  on  motion  of 
the  state  the  causes  were  remanded;  the  defendants  appeal 
from  the  remanding  order,  and  same  is  reversed.    The  validity 
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of  the  consolidation  rests  entirely  on  the  acts  of  Congress, 
hence  the  controversy  thereon  presents  a  federal  question 
arising  under  an  act  of  Congress,  for,  "  an  act  of  Congress  is 
the  first  ingredient  in  the  case — ^is  its  origin — ^is  that  from 
which  every  other  part  arises."  *  The  defendants'  asserted 
rights  would  be  sustained  b}*-  the  one,  and  defeated  by  the 
other,  construction  of  the  acts  in  question;  hence,  undoubtedly, 
a  case  arises  under  the  laws  of  the  United  States.*  Quo  war- 
ranto is  now  clearly  regarded  as  a  civil  proceeding  and  hence 
removable. 

The  court  then  considers  the  question  most  exhaustively, 
whether  a  state  which  brings  a  suit  in  its  own  court  against  a 
corporation  amenable  to  its  own  process,  is  subject  to  having 
the  same  removed  to  the  federal  court,  and  decides  the  question 
in  the  affirmative. 

Section  Five. 
Nashua  &  L.  n.JCo.  t.  Boston  &  L.  B.  Co.,  130  U.  S.  856;  10  S.  C.  R.  1004. 

The  foreign  constituent  remains  foreign. 

A  railroad  incorporated  in  New  Hampshire  remains  a  citizen 
of  that  state,  and  may  be  plaintitf  in  a  federal  court  in  Massa- 
chusetts, although  the  same  persons  are  also  incorporated  in 
Massachusetts  into  a  company  of  the  same  name,  and  by  acts 
of  the  legislatures  of  each  state  both  these  companies  are  de- 
clared united. 

Section  Six. 

Central  Trust  Go.  t.  St.  Louis,  A.  &  T.  By.  Co.,  41  Fed.  551. 
Citizenship  not  affected  by  consolidation. 

Suit  in  federal  court  in  Arkansas  to  foreclose  mortgage 
made  by  a  consolidated  compan}'^. 

A  corporation  under  the  laws  of  Missouri,  owning  roads  in 
Missouri  and  Arkansas,  is  consolidated  with  a  corporation  of 
Arkansas  owning  a  road  in  that  state.     The  consolidated 

'  Osbom  V.  U.  S.  Bank,  9  Wheat    Gold  W.  &  W.  Co.  v.  Keyes,  96  U.  S. 
825.  201;  Railroad  Co.  v.  Mississippi,  102 

•Cohens  v.  Viiginia,  6  Wheat  879;  U.  S.  140. 
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company  thus  becomes  the  owner  of  all  the  roads,  but  its  citi- 
zenship is  not  affected.  In  Missouri  it  remains  a  Missouri  cor- 
poration, and  in  Arkansas^  an  Arkansas  corporation. 

Sbction  Seven. 

St  Paul  &  N.  P.  By.  Co.  t.  Minn.,  St.  C.  &  W.  By.  Co.,  80  N.  W. 

482;  86  Minn.  85. 

The  consolidation  is  considered  domestic  in  Minnesota. 

A  corporation  was  made  defendant  to  a  condemnation  pro- 
ceeding, and  it  was  alleged  that  it ''  was  created  by  and  exists 
under  the  laws  of  Wisconsin  and  Minnesota,"  from  which  alle- 
gation the  court  assumes  that  it  is  a  corporation  formed  by  the 
consolidation  of  a  Wisconsin  and  a  Minnesota  corporation,  pur- 
suant to  the  Minnesota  statute,  and  hence  decides  that  "  it 
must  be  deemed  a  domestic  corporation;  as  it  is  only  by  vir- 
tue of  our  laws  that  it  exists  as  a  corporation  in  this  state, 
therefore  it  can  not  be  called  a  non-resident,  although  its  gen- 
eral offices  be  in  the  State  of  Wisconsin;"  and  service  of  pro- 
cess must  be  in  accordance  with  the  statutes  which  apply  to 
domestic  corporations. 

• 

Section  Eight. 

Mnller  t,  Dows,  94  U.  S.  444. 
Same  rale  applied. 

The  Chicago  and  South  Western  Kail  way  Company  existed 
in  Iowa  under  the  laws  of  Iowa;  another  company  by  the 
same  name  existed  in  Missouri  under  the  laws  of  Missouri; 
they  consolidated,  as  by  the  statutes  of  each  state  they  were 
allowed  to  do;  it  is  held  that  the  consolidated  company,  when 
sued  in  Iowa,  is  a  citizen  of  Iowa,  and  when  sued  in  Missouri  it 
is  a  citizen  of  Missouri. 

Section  Nine. 

Clark  T.  Barnard,  108  U.  S.  486;  2  S.  C.  R.  878. 
A  second  corporation  created  by  leglslatiTe  recognition. 

The  Providence  &  Plainfield  E.  K.  Co.,  a  corporation  orga.n- 
ized  under  the  laws  of  Rhode  Island,  was  consolidated  with  a 
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Connecticut  corporation  iand  formed  the  Hartford,  Providence 
&  Fishkill  Railroad  Company,  which  in  turn  was  sold  to  another 
Connecticut  company,  viz.,  the  Boston,  Hartford  &  Erie  Rail- 
road Company.  Said  sale  was  ratified  by  the  legislature  of 
Rhode  Island,  and  said  company  was  required  to  give  a  bond 
securing  the  completion  of  the  road.  Such  bond  was  given. 
It  is  held  that  the  obligor  in  said  bond  is  the  Rhode  Island 
corporation,  and  not  the  co-existing  Connecticut  corporation, 
hence,  that  the  bond  is  not  void  as  being  ultra  vires  of  the  Con- 
necticut corporation.  The  obligor,  if  it  had  no  previous  exist- 
ence as  a  corporation  under  the  Rhode  Island  laws,  "  would 
have  become  such  by  virtue  of  the  act  in  question."  The  Con- 
necticut corporation,  as  such,  could  not  act  as  a  Rhode  Island 
corporation,  '^  yet  the  natural  persons  who  were  corporators 
might  as  well  be  a  corporation  in  Rhode  Island  as  in  Connecti- 
cut, and  by  accepting  charters  from  both  states,  could  well 
become  a  corporate  body  by  the  same  name  and  acting  through 
the  same  organization,  officers  and  agencies,  in  each,  with  such 
faculties  in  the  two  jurisdictions  as  they  might  severally 
confer.'* 

Seotion  Ten. 

• 

Memphis  &  Cliarleston  B.  Co.  r.  State  of  Alabama,  107  U.  S.  581;  2  S.  C.  R. 

432. 

A  second  corporation  created  bj  Inference. 

The  Memphis  &  Charleston  Railroad  Company,  a  corpora- 
tion organized  under  the  laws  of  Tennessee,  and,  consequently, 
a  citizen  of  Tennessee,  received  legislative  permission  to  build 
its  line  through  Alabama.  The  act  of  the  legislature  referred 
to  the  company  as  organized  in  Tennessee,  and  then  in  several 
sections  mentioned  it  as  "  said  company,"  authorizing  it  to 
locate  its  line,  open  subscriptions  in  Alabama,  choose  directors, 
etc.  It  is  also  referred  to  as  the  company  "  hereby  incorpo- 
rated." This  is  held  to  make  it  an  Alabama  corporation.  So 
that  when  sued  in  Alabama  by  a  citizen  thereof  it  can  not  re- 
move the  cause  to  the  federal  court. 
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Section  Elkven. 

Bailroad  Go.  t.  Vance,  96  U.  S.  450. 

Grant  of  corporate  powers  constitute  an  additional  coi*poration. 

A  railroad  corporation  of  Indiana  acquired  a  lease  upon  and 
the  management  of  the  road  of  an  Illinois  corporation.  This 
is  held,  at  least  for  the  purpose  of  taxation,  to  make  the  lessee 
an  Illinois  corporation. 

The  act  was  more  than  a  mere  license  to  the  Indiana  cor- 
poration to  exert  its  corporate  powers  in  Illinois;  it  declares 
that  the  lessees  shall  be  a  railroad  corporation  in  Illinois, 
gives  the  style  by  which  it  shall  be  known,  does  not  say  that 
the  corporate  powers  granted  by  Indiana  shall  be  exercised  in 
Illinois,  but  affirmatively  confers  the  same  corporate  powers 
as  are  possessed  by  another  Illinois  corporation.  The  fact  that 
it  bears  the  same  name  as  the  Indiana  corporation  can  not 
change  the  fact  that  it  is  a  distinct  corporation  having  a  sepa- 
rate existence  derived  from  the  legislation  of  another  state. 

Sbotion  Twelve. 

Antelope  Co,  r,  Ghlcagro,  Bnrllngton  &  Qnlncy  B.  B,  Co.,  16  Fed.  295 

(1883). 

Status  of  this  defendant. 

Suit  by  a  citizen  of  Nebraska,  in  the  federal  court  in  Ne- 
braska, against  the  Chicago,  Burlington  &  Quincy  Kailroad 
Company,  which  pleads  in  abatement  that  it  is  a  Nebraska 
corporation,  and  that  the  court  has  no  jurisdiction.  Plea 
overruled;  McOary,  J. 

The  Chicago,  Burlington  <fe  Quincy  Railroad  Company  was 
originally  incorporated  in  Illinois,  then  consolidated  with  an 
Iowa  corporation,  retaining  its  own  name  and  being  regarded 
as  an  Illinois  corporation;  then  entered  into  articles  of  consoli- 
dation with  a  Nebraska  corporation,  which  provided  for  con- 
solidating their  stock,  property  and  franchises,  and  making  of 
them  one  joint  stock  company,  by  means  of  a  sale  by  the  Ne- 
braska corporation  of  all  its  property,  franchises,  etc.,  to  the 
other.    In  pursuance  whereof,  the  Nebraska  corporation  did 
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convey  all  its  property  to  the  other.  The  statute  of  Nebraska 
allowed  railroads  to  merge  and  consolidate  their  stocks,  mak- 
ing one  joint  stock  company  of  the  railroads  thus  connected, 
upon  such  terras  as  may  by  them  be  mutually  agreed  upon. 

It  is  argued  that  these  articles  of  consolidation  and  the  con- 
veyance by  the  Nebraska  company  of  its  franchises  and  prop-l 
erty  to  the  other,  makes  the  latter  a  Nebraska  corporation. 
The  same  individuals  may  constitute  different  corporations  un- 
der the  same  name  in  different  states.  A  state  may  require  a 
foreign  corporation  to  become  a  domestic  one  as  a  condition  of 
engaging  in  business  if  it  see  fit  to  do  so.*  But  the  legislature 
of  Nebraska  has  not  required  the  foreign  corporation  to  be- 
come a  domestic  one  as  a  condition  precedent  to  consolidation. 
The  purpose  was  not  to  provide  for  a  continuance  of  both  cor- 
porations, nor  for  the  dissolution  of  the  Illinois  corporation,  as 
that  would  have  been  quite  beyond  the  scope  of  its  powers. 
The  statute  allowed  consolidation  on  terms  mutually  agreed  on; 
the  sale  w^as  to  the  Illinois  company;  the  intention  was  that 
there  should  be  but  one  company,  hence  the  Illinois  company 
must  be  that  one.  This  result  is  not  contrary  to  any  statute 
of  Nebraska;  the  statute  of  Iowa  expressly  authorizes  consoli- 
dation by  sale,  and  nothing  appearing  to  the  contrary,  it  will 
not  be  presumed  that  any  statute  of  Illinois  has  been  violated. 
The  true  rule  is  that  where  the  state  does  not  assume  to  create 
a  corporation  or  to  require  the  foreign  to  become  domestic,  but 
allows  it  to  come  into  the  state  and  transact  business,  such  for- 
eign corporation  remains  for  the  purposes  of  federal  jurisdiction 
a  citizen  of  the  state  which  created  it.'  The  defendant  there- 
fore is  to  be  regarded  as  a  citizen  of  Illinois. 


Section  Thirteen. 

Same  topic  oontinaed. 

Suit  commenced  in  a  state  court  in  Iowa  against  the  Chi- 
cago, Burlington  &  Quincy  Kailroad  Company  is  held  to  have 

>  Stout  V.  Sioux  City  &  Pacific  R.  •  Missouri,  K.  &  T.  Ry.  Co.  v.  Texas 
Co.,  3  McCrary  1;  S.  C,  8  Fed.  Rep.  &  St  Louis  Ry.  Co.,  10  Fed.  Rep. 
704.  497. 
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been  properly  removed  to  the  federal  court.'  Defendant  was 
incorporated  in  Illinois  in  1865,  and  in  1875  there  received  the 
power  to  acquire  roads  in  adjoining  states. 

Opinion  by  Shibas,  J.,  is  substantially  as  follows : 

The  Burlington  &  Missouri  Biver  Railroad  Conapany  was 
incorporated  in  Iowa  in  1853,  and  in  1872  leased,  and  in  1875 
sold,  its  road  to  the  defendant,  which  has  ever  since  run  and 
managed  the  same;  "  has  exercised  the  right  of  eminent  domain 
in  Iowa,  has  transacted  business  at  many  places  in  Iowa,  hav- 
ing local  establishments  and  officials  in  the  state."  These 
facts,  however,  do  not  establish  a  consolidation  between  these 
two  corporations,  nor  make  the  latter  so  far  a  creation  of  the 
laws  of  Iowa,  "  that  it  can  not  claim  to  be  a  non-resident  of 
the  state;"  it  is  there  a  foreign  corporation  operating  under 
))ermission  of  the  state.  Even  if  the  evidence  would  show, 
which  it  does  not,  that  the  once  contemplated  consolidation 
had  been  consummated,  "The  result  would  have  been  the 
union  of  the  two  companies  in  the  work  done,  but  not  a  consol- 
idation of  the  original  corporations  with  a  new  corporate  entity; 
for  that  is  declared  by  the  supreme  court  to  be  beyond  the 
power  of  the  legislatures  of  Illinois  and  Iowa  to  accomplish." ' 
The  purchasing  company  assumed  certain  duties,  and  could 
have  been  sued  thereon  as  an  Illinois  corporation  in  federal 
courts  of  that  state,  and  in  turn  it  could  have  sued  the  selling 
company  as  an  Iowa  corporation  in  the  federal  courts  of  that 
state. 

Neither  can  the  defendant  be  deemed  to  have  become  a  resi- 
dent of  Iowa  by  their  acquiring  property,  engaging  in  busi- 
ness, establishing  offices,  and  exercising  corporate  powers  and 
franchises  in  connection  therewith." 

Nor  can  the  case  be  within  the  rule  stated  in  Fitzgerald  v. 
Railway  Co.,*  in  which  "  it  is  held  that  a  company  formed  by 
the  consolidation  of  three  corporations,  and  engaged  in  a 

iConn.  ▼.  Chicago,  Burlington  &  *  Booth  ▼.  Manufacturing  Ck>.,  40 

Quincy  R.  Co.,  48  Federal  Reporter  Fed.  Rep.  1;  Myers  v.  Murray,  43 

177.  Fed.  Rep.  695.    See  also  Henning  v. 

'  Citing  in  support  of  this  propoei-  Western  Union  Tel.  Co.,  48  Fed.  Rep. 

tion,  Nashua  &  L.  R.  Corp.  v,  Boston  97;  Fales  v.  Ry.  Co.,  82  Fed.  Rep. ' 

&  L.  R.  Corp.,  136  U.  S.  856,  10  Su-  678  (construing  the  act  of  1887). 

preme  Ct  Rep.  1004.  «45  Fed.  Rep.  812. 
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common  enterprise,  is  to  be  deemed  a  citizen  of  each  state  by 
which  the  separate  corporations  were  created."  As  to  this, 
Judge  Shiras  holds  that  the  consolidation  is  analogous  to  a 
partnership,  and  that  the  real  ground  why  the  federal  court 
jurisdiction  can  not  be  invoked,  is  that  one  of  the  partners  is  a 
citizen  of  the  state; '  and  he  concludes  by  saying  that  there  is 
in  the  principal  case  nothing  like  a  partnership,  but  a  direct 
sale  from  one  to  the  other. 


Section  Foubteek. 

Same  topic  eontlnned* 

The  Chicago,  Burlington  &  Quincy  Kailroad  Company  •  was 
originally  incorporated  to,  and  did,  construct  the  road  from 
Chicago  to  Burlington,  Iowa;  the  Burlington  &  Missouri  River 
Railroad  Company  constructed  its  road  from  Burlington  to 
the  western  boundary  of  Iowa;  these  two  roads  were  consoli- 
dated in  accordance  with  the  laws  of  Illinois  and  Iowa,  and 
formed  the  Chicago,  Burlington  &  Quincy  Railroad  Company; 
thereafter,  in  1869,  articles  of  incorporation  were  filed  with 
the  Secretary  of  State  of  Nebraska  incorporating  the  Burling- 
ton &  Missouri  River  Railroad  Company  in  Nebraska,  and 
soon  thereafter  this  last  named  company  and  the  last  named 
Chicago,  Burlington  &  Quincy  Railroad  Company  entered  into 
articles  of  consolidation  in  accordance  with  the  laws  of  Iowa 
and  Nebraska,  merging  the  stock  of  both,  and  making  one 
joint  stock  of  their  capital  under  the  name  of  Chicago,  Bur- 
lington &  Quincy  Railroad  Company.  On  this  statement  of 
facts  the  Attorney-General  contended,  by  way  of  qtu>  warranto^ 
that  the  last  named  company  was  not  a  domestic  corporation 
in  Nebraska,  and  hence,  prohibited  from  instituting  condem- 
nation proceedings,  as  to  which  it  is  provided  by  section  8, 
article  11,  of  the  constitution,  that  *'no  railroad  corporation 

'This  reasoning  would  seem  not  Chattanooga  Agr.  Works,    48   Fed. 

applicable  to  the  act  of  1887,  inas-  Rep.  590,  and  cases  cited, 

much  as  by  that  act  a  cause,  even  if  *  State  v.  this  defendant,  41  N.  W. 

not  separable,  is  removable  on  the  125(1883);  same  rulingin  cases  against 

petition  of  a  defendant  who  is  not  a  Missouri  Pacific  R.  Co.  and  Chicago, 

citizen  of  the  state,  although  some  St  P.,  M.  &  O.  R.  Co, 
co-defendant  may  be.    See  Hall  v. 


OITIZENSHIP  OV  THE  YABIOUS   OOBPOBATIONS.  237 

organized  under  the  laws  of  another  state  or  of  the  United 
States,  and  doing  business  in  this  state,  shall  be  entitled  to 
exercise  the  right  of  eminent  domain,  or  have  the  power  to 
acquire  the  right  of  way,  or  real  estate  for  depot  or  other  uses, 
until  it  shall  have  become  a  body  corporate  pursuant  to  and 
in  accordance  with  the  laws  of  this  state."  The  court,  though 
finding  that  this  railroad's  attorneys  had,  from  1880  to  1888, 
treated  it  as  a  foreign  corporation,  and  had  removed  to  the 
federal  courts  all  suits  brought  against  it,  yet  finds  that  in  1888 
they,  the  attorneys,  had  become  convinced  that  they  were  not 
entitled  to  do  so.  The  court  then  finds  for  itself  that  the  road 
is  a  domestic  corporation,  formed  in  accordance  with  section 
114  of  the  statutes,  which  allows  any  railroad  company  organ- 
ized under  the  laws  of  Nebraska  to  unite  its  road  at  the  state 
boundary  with  any  other  road  *  *  *  «  and  to  consolidate 
their  stock,  making  one  joint  stock  company,  and  bring  the 
railroads  thus  connected  under  one  management,  *  *  * 
said  united  companies  to  become  one  corporation,  and  said  con- 
solidated companies  to  become  merged  in  the  new  corporation 
provided  for  in  the  articles  of  consolidation  filed  with  the 
Secretary  of  State,  and  shall  be  known  by  the  name  therein 
adopted,  and  shall,  within  this  state,  possess  all  the  powers, 
franchises,  immunities,  and  be  liable  to  such  special  restrictions 
and  liabilities  as  the  said  consolidated  companies  were  within 
this  state  possessed  of,  or  subject  to,  under  any  laws  of  this 
state  peculiarly  applicable  to  them  or  either  of  them  at  the 
time  of  such  consolidation." 

From  this  provision  the  court  is  of  the  opinion  that  when  a 
domestic  corporation  is  consolidated  with  a  foreign  one,  the 
result  is  a  new  corporation  placed  upon  the  same  legal  basis  as 
to  rights  and  restrictions  as  a  domestic  one;  in  fact,  the  result  is 
a  domestic  corporation,  hence,  has  the  right  of  condemning 
property,  and  has  not  the  right  of  removing  causes.  Such 
resultant  corporation,  although  not  originally  incorporated  in 
Nebraska  in  the  same  manner  as  individual  new  corporations 
are  formed,  would  yet  become  a  body  corporate  pursuant  to, 
and  in  accordance  with,  the  laws  of  this  state  "  as  specified  in 
the  constitution,  although  in  a  legal  sense  distinct  from  the 
corporation  in  other  states  through  which  the  road  runs,  and 
would  in  fact  be  a  domestic  corporation,  formed  by  a  method 
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other  than  that  of  forming  new  corporations,  by  which  method 
existing  corporations,  one  domestic,  the  other  not,  became 
a  body  corporate  under  the  laws  of  the  State  of  Nebraska  and 
not  organized  under  the  laws  of  another  state  or  of  the  United 
States." 


Section  Fifteen. 

Bailwaj  Go.  t.  Whitton,  18  Wall.  270. 
A  leadings  instanee  of  double  Incorporation. 

The  case  of  Railway  Company  v.  Whitton  *  does  not  in- 
volve any  consolidation  of  companies;  on  the  contrary,  it  is  an 
instance  of  double  incorporation  of  the  same  company;  but  as 
it  is  so  often  referred  to  in  consolidation  cases,  it  may  be 
stated  here. 

Plaintiff,  a  citizen  of  Illinois,  sued  the  defendant  company 
in  a  state  court  in  Wisconsin,  for  an  injury  occurring  in  Wis- 
consin, and  subsequently  he,  the  plaintiffs  removed  the  cause 
to  the  federal  (jourt.  The  defendant  admitted  that  it  was  an 
incorporation  organized  under  the  laws  of  Wisconsin,  but  in- 
sisted also  that  it  was  created  and  existing  under  the  laws  of  the 
States  of  Illinois, Wisconsin  and  Michigan;  that  its  line  of  rail- 
way was  located  and  operated  in  part  in  each  of  these  states, 
and  was  thus  located  and  operated  at  the  commencement  of 
the  action;  that  its  entire  line  was  managed  and  controlled  by 
the  defendant  as  a  single  corporation,  having  one  board  of  di- 
rectors and  officers;  its  principal  office  and  place  of  business  in 
Chicago,  and  no  office  for  the  control  or  management  of  the 
fireneral  business  in  Wisconsin.  Hence,  it  claimed  to  be  a  citi- 
Z3n  of  Illinois,  the  same  as  plaintiff,  and  that  the  federal  court 
had  no  jurisdiction.  It  is  held  that  the  defendant  must  be 
regarded  as  a  citizen  of  Wisconsin  and  not  of  Illinois,  and 
hence  the  removal  of  the  cause  was  proper.  It  is  settled  law 
that  a  corporation  is  a  citizen  of  the  state  where  it  is  created. 
But  it  is  urged  that  the  defendant,  though  being  thus  a 
citizen  of  Wisconsin,  is  also  a  corporation  under  the  laws  of 
Illinois,  and  therefore  also  a  citizen  of  the  same  state  with  the 

*  Railway  Ck)mpany  v.  Whitton's  Administrators,  18  Wallace  270. 
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plaintiflp.  The  answer  to  this  position  is  obvious.  In  Wis- 
consin the  laws  of  Illinois  have  no  operation.  The  defendant 
is  a  corporation,  and  as  such,  a  citizen  of  Wisconsin  by  the 
laws  of  that  state.  It  is  not  there  a  corporation  or  a  citizen 
of  any  other  state.  Being  there  sued  it  can  only  be  brought 
into  court  as  a  citizen  of  that  state,  whatever  its  status  or 
citizenship  may  be  elsewhere/ 


Section  Sixteen. 

Baclne  &  Miss.  B.  B.  Co.  r.  Farmers*  L.  &  T.  Co.,  49  lU.  831. 
The  domestic  constituent  ts  presomed  to  be  the  irrantor  In  a  mortgage. 

Bill  in  Illinois  for  foreclosing  a  mortgage  made  by  the  Ra- 
cine &  Mississippi  Railroad  Company;  said  mortgagor  was  a 
consolidation  of  a  Wisconsin  corporation  and  an  Illinois  cor- 
poration. Among  other  objections  to  the  validity  of  the  mort- 
gage, it  was  urged  that  the  consolidation  act  applies  only  to 
lines  which  connect,  and  that  these  did  not  connect,  and  that 
there  were  various  irregularities  in  the  consolidation,  hence 
the  mortgagor  company  had  no  legal  existence;  but  this  is 
overcome  by  its  recognition  as  such  in  subsequent  legislation. 
It  is  also  held  immaterial  that  there  were  defects  in  the  con- 
solidation, as  the  mortgage  is  sought  to  be  foreclosed  only  as 
to  that  portion  of  the  property  originally  belonging  to  the 
Racine  &  Mississippi  Railroad  Company  before  the  other  com- 
pany was  consolidated  with  it;  and  said  mortgagor  company 
can  not  deny  its  title  to  the  property  embraced  in  its  mort- 
gage.* IJ  either  is  it  correct  to  say  that  the  mortgage  was  by 
the  Wisconsin  corporation,  and  hence  unauthorized  in  Illinois 
over  realty  in  Illinois.  The  mortgage  was  in  fact  made  by 
the  Illinois  corporation.  There  was  in  truth  a  Racine  &  Mis- 
sissippi Railroad  Company  in  each  state;  both  companies  had 

'  Citing  The   Ohio   &    Mississippi  property  belonged  to  a  corporation 

Railroad    Company   ▼.    Wheeler,  1  '*  organized  under  the  laws  of  the 

Black.  286;  The  Railroad  Company  State  of  Indiana  and  State  of  Ohio." 

V.  Harris,  12  Wallace  «6.  Bancaid  v.  People,  189  111.  214. 

It  has  been  held  proper  to  aver  in  *  Barbour  v.  Haines,  15  Wend.  618; 

an  indictment  for  burglary,  that  the  Dew  v.  Van  Ness,  5  Halstead  102. 


r 
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a  common  board  of  directors,  a  common  seal  and  consolidated 
stock;  when  a  mortgage  is  found  executed  in  this  corporate 
name,  by  authority  of  the  board  of  directors,  and  conveying 
only  the  property  of  the  Illinois  corporation,  it  can  not  be 
doubted  that  in  executing  it,  they  were  acting  in  their  capacity 
as  directors  of  the  Illinois  corporation  and  not  of  the  Wiscon- 
sin corporation.  To  allow  it  to  be  said  that  they  were  acting 
in  behalf  of  the  Wisconsin  corporation,  and  that  hence  the 
mortgage  is  null  and  void,  "  would  be  a  melancholy  adminis- 
tration of  justice;"  and  this  is  so  although  the  scrivener  de- 
scribed the  mortgagor  as  a  corporation  existing  under  the  laws 
of  Wisconsin  and  Illinois;  the  consolidation  of  the  two  com- 
panies, though  legal,  did  but  create  a  community  of  stock  and 
of  interest;  it  did  not  convert  them  into  one  company  in  the 
same  way  and  to  the  same  degree  that  might  follow  a  consoli- 
dation of  two  companies  within  the  state.  Hence,  the  mort- 
gage by  the  directors,  acting  clearly  in  behalf  of  the  Illinois 
company  and  embracing  the  Illinois  property,  is  held  valid. 


Section  Seventeen. 

Uphoff  T.  The  Chicago,  St.  Louis  &  No.  B.  Co.,  5  Fed.  Rep.  545. 
The  domestic  constituent  is  presumed  to  be  the  defendant. 

Suit  by  a  citizen  of  Kentucky,  in  a  state  court  of  Kentucky, 
for  negligently  killing  plaintiff's  husband.  Defendant  re- 
moved the  cause  to  the  federal  court;  motion  to  remand  sus- 
tained. Defendant  alleged  that  it  is  a  citizen  of  Louisiana; 
plaintiff  filed  a  response,  admitting  that  defendant  is  a  citizen 
of  Louisiana,  but  averring  further  that  it  is  also  incorporated  in 
and  a  citizen  of  Kentucky.  The  undisputed  facts  are  that  there 
was  one  company  chartered  by  the  laws  of  Louisiana  and  Mis- 
sissippi, another  under  the  laws  of  Mississippi  and  Tennessee; 
the  latter  was  by  act  of  Kentucky,*  authorized  to  extend  its 
line  through  Kentucky,  and  was  "  declared  a  body  politic  and 
corporate,"  etc.  In  November,  1877,  the  two  corporations 
aforementioned  were  consolidated  into  one  by  legislation,  in 
Louisiana,  Mississippi  and  Tennessee,  and  later,*  Kentucky  rat- 

» March  18,  1872,  c  585.  « March  11,  1878,  c.  895. 
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ified  the  former  act  and  the  consolidation,  and  chartered  the 
new  consolidation  in  Kentucky. 

Opinion  by  Hammond,  D.  J.,  in  effect  as  follows: 

The  test  in  these  cases  is,  did  the  legislature  intend  to  license 
a  foreign  corporation  to  do  business  here,  or  did  it  create  a  cor- 
poration here  by  adopting  one  chartered  in  another  state;  if 
so,  its  status  is  the  same  as  if  originally  incorporated 
here/  The  intent  is  to  be  deduced  from  a  proper  construction 
of  the  statutes.  The  first  act  may  not  be  plain,  but  the  latter 
removes  all  doubt  and  clearly  makes  the  defendant  a  Ken- 
tucky corporation  by  adoption,  at  least  for  all  purposes  of 
jurisdiction. 

This  jurisdiction  is  not  affected  by  the  fact  that  the  defend- 
ant had  its  original  incorporation,  and  still  has  it,  elsewhere. 
A  corporation  can  not  be  a  "  citizen,"  but  by  a  fiction,  a  corpo- 
ration is  conclusively  presumed  to  be  a  citizen  of  the  state 
which  creates  it,  because  all  its  stockholders  are  conclusively 
presumed  to  be  citizens  thereof;  hence  defendant  would  be  pre- 
sumed a  citizen  of  Louisiana,  were  it  not  also  shown  on  the 
record  that  it  has  in  fact  been  incorporated  in  Kentucky;  hence, 
these  same  fictions  conclusively  presume  it  to  be  a  citizen  of 
Kentucky.  "  Hence,  while  we  may  know  that  this  adoption 
by  Kentucky  of  a  non-resident  corporation,  composed  of  citi- 
zens of  another  state,  has  the  effect  to  create  a  corporation  not 
composed  of  citizens  of  Kentucky,  we  must  conclusively  pre- 
sume that  they  are."  *  The  fact  that  these  incorporators  have 
charters  in  several  states  does  not  change  the  result;  in  each 
they  are  conclusively  presumed  to  be  citizens  of  that  state,  a/fid 
of  that  state  alone. 

A  corporation  may  act  elsewhere,  but  resides  only  in  the 
state  which  created  it.' 

'Railroad  Co.  v.  Harris,  12  WaU.  *  Railroad  v.  Letson,  3  How.  497; 

65;  Railroad  Co.  V.  Wheeler,  1  Black.  Marshall  v.   Railroad,  16  How.  314; 

286;    Railway  Co.    v.    Whitton,    13  Muller  v.  Dows.  94  U.  S.  444. 

WalL  270;  Muller  v.  Dows,  94  U,  S.  '  Bank   of   Augusta  v.  Earle,  18 

444;  Ex  parte  Shullenberger,  96  U.  Peters,  519;  Marshall  ▼.  Railroad,  16 

S.  869;  Raiboad  v.   Vance,  Id.  450;  How.  828;   Dodge   v.  Woolsey,    18 

WiUiams  v.  Raihroad  Co.,  8DiU.  267;  How.  881;  Wheeling  v.  Baltimore,  1 

Wilson  Co.  V.  Hunter,  11  Chi.  L^.  Hughes  90. 
News,  207. 
16 
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It  has  been  held  by  the  circuit  court  in  Indiana  that  the  fact 
of  the  consolidation  can  not  oust  the  federal  jurisdiction,  pro- 
vided the  adverse  party  be  a  citizen  of  another  state  than  that 
in  whic^  the  suit  is  brought/  In  Pennsylvania  the  circuit 
court  remanded  a  cause  under  circumstances  precisely  like  the 
case  now  under  consideration.*  The  matter  is  perplexing.  The 
plaintiff  may  be  said  to  be  suing  a  Kentucky  corporation,  but 
with  it  three  other  corporations  as  well;  because  if  recovering 
a  judgment  she  may  seek  therewith  to  conclude  the  defendant 
in  the  other  states  in  which  it  is  chartered. 

However,  plaintiff  in  her  declaration  does  not  aver  in  what 
capacity  she  pursues  the  defendant;  defendant  assumes  that  it 
is  being  sued  as  a  Louisiana  corporation,  but  it  might  just  as 
well  be  assumed  that  she  has  sued  the  Mississippi,  Tennessee 
or  Kentucky  corporation.  A  plaintiff  may  ordinarily  choose 
the  party  to  be  sued;  in  the  absence  of  a  showing  of  a  contrary 
intent  it  is  a  fair  inference  that  she  chose  the  Kentucky  cor- 
poration; had  she  called  it  a  Louisiana  corporation  perhaps  the 
right  of  removal  might  exist.  The  court,  sitting  in  Kentucky, 
finds  here  a  corporation  under  the  laws  of  Kentucky  sued  in 
the  courts  of  that  state,  and  should  not  assume  in  favor  of  its 
jurisdiction  that  another  corporation  is  the  one  sued;  it  should 
rather  be  assumed  that  the  Jwme  corporation  is  the  one  sued. 


SEcnoN  Eighteen. 
Paal  T.  Baltimore  k  Ohio  B.  B.  Co.,  44  Fed.  518. 

A  foreign^  consolidation  is  held  to  be  domestie. 

Suit  in  a  state  court  of  Indiana  by  a  citizen  of  Indiana 
against  the  Baltimore  &  Ohio  &  Chicago  Railroad  Company, 
which  removed  the  case  to  the  federal  court.  Plaintiff's  mo- 
tion to  remand  is  sustained.  The  afSdavits  and  motion  to  re- 
mand show  that  the  defendant  is  a  citizen  both  of  the  State  of 
Ohio  and  of  the  State  of  Indiana,  duly  formed  by  the  consolida- 
tion in  1876,  pursuant  to  the  laws  of  the  States  of  Ohio  and  In- 
diana, of  two  several  railroad  corporations,  namely,  one  of  the 

'  8t  Louis  Railroad  ▼.  Indianapolis       '  Johnson  ▼.  Railroad,  1  Am.  L. 
Railroad,  12  Chi.  Leg.  News,  78.  Bev.  (N.  S.)  457. 
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State  of  Ohio  known  as  the  Baltimore,  Pittsburgh  &  Chicago 
Eailway  Co.,  Ohio  Division,  the  other  of  the  State  of  Indiana 
known  as  the  Baltimore,  Pittsburgh  &  Chicago  Eailway  Co., 
Indiana  Division.  Defendant's  counsel  contended  that  inas- 
much as  the  statutes  of  Indiana  authorized  its  railroads  to  con- 
nect with  those  of  adjoining  states,  and  also  to  be  there  con- 
solidated under  the  laws  of  adjoining  states,^  but  made  no 
provision  for  the  incorporation  of  the  consolidated  company  in 
Indiana,  therefore  it  had  become  an  Ohio  corporation  exclu- 
sively, its  certificate  of  incorporation  having  been  executed  in 
accordance  with  the  Ohio  statutes,'  its  consolidation  having 
been  made  thereunder,  and  the  contract  of  consolidation  hav- 
ing been  executed  in  Ohio.  To  this  very  reasonable  conten- 
tion the  court  responds  brieflj^by  referring  to  the  several  prece- 
dents,' which  it  summarizes  as  holding  that  notwithstanding 
the  consolidation,  "  the  separate  identity  of  each  as  a,  cor- 
poration of  the  state  in  which  it  was  created  arfd  as  a  citizen 
of  that  state  "  was  not  lost.  The  suit  brought  in  Indiana  was 
necessarily  against  the  Indiana  corporation,  and  the  Ohio  body, 
or  the  defendant  describing  itself  as  an  Ohio  body,  of  course 
had  no  right  to  ask  a  removal. 


Section  Nineteen. 

The  anthor^s  comments  on  the  last  case. 

It  must  be  admitted  that  this  decision  is  the  logical  outgrowth 
of  the  precedents  on  which  it  relies,  but  there  is  certainly  ground 
for  questioning  its,  or  their,  correctness. 

All  corporate  existence  rests  simply  on  a  legal  fiction;  thus 
a  corporation  is  conclusively  presumed  to  be  a  citizen  of  the 
state  in  which  it  is  incorporated  (because  by  a  legal  fiction  all 
its  stockholders  are  conclusively  presumed  to  be  citizens  of  that 
state).  Why,  then,  should  not  the  Baltimore  &  Ohio  cfe  Chicago 
Eailroad  Company  be  deemed  to  be  a  citizen  of  Ohio,  that 

1  Section  8971,  Revised  Statutes  of  1004  (three  justices  dissenting,  and 

Indiana.  one  not  sitting) ;  Muller  v.  Dows,  94 

*  Section  8879to  8892,  inclusive,  Re-  U.S.  444;  Railroad  v.  Whitton.  18 

vised  Statutes  of  Ohio.  Wall.  271;  Burger  v.  Railroad  Ck>.,  22 

'Nashua  &  L.  R.  Corp.  v.  Boston  &  Federal  661« 
L.  R.  Corp.,  186  U.  S.  856;  10  &  C.  R. 
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being  the  only  state  in  which  it  was  incorporated?  "Why  not 
conclusively  presume  that  aU  its  stockholders  (be  they  natural 
or  artificial  persons)  are  citizens  of  Ohio?  Admit,  for  the 
sake  of  the  argument,  that  the  constituent  company,  namely, 
the  Baltimore,  Pittsburgh  &  Chicago  Kail  way  Company,  Indi- 
ana Division,  is  still  in  existence,  and  yet,  inasmuch  as  the 
plaintiff's  dealing  was  not  with  that  company  at  all,  but  was 
with  the  defendant  company,  and  as  he  sues  the  defendant  com- 
pany, why  should  the  constituent  company  be  at  all  concerned 
in  the  matter  ? 

The  question  is  simple  in  itself,  and  on  principle  would  seem 
to  be  thus  solved  :  Individuals  (citizens  of  Ohio)  form  a  corpo- 
ration in  Ohio;  it  is  an  Ohio  corporation.  Individuals,  some  of 
them  citizens  of  Iowa  and  others  of  Ohio,  incorporate  in  Ohio; 
it  is  an  Ohio  corporation.  Corporations  of  Ohio  form  a  con- 
solidated corporation  in  Ohio;  it  is  an  Ohio  corporation.  A 
corporation  of  Iowa  and  one  of  Ohio  incorporate  by  way  of 
consolidation  in  Ohio;  the  result  is  certainly  as  much  an  Ohio 
corporation  as  though  the  individuals  from  Iowa  should  join 
with  Ohio  citizens  in  incorporating  in  Ohio.  Such  consoli- 
dated Ohio  corporation  can,  of  course,  under  the  permission  of 
the  Iowa  laws  or  the  comity  of  that  state,  transact  business  in 
Iowa,  just  as  any  simple  (non-consolidated)  Ohio  corpora- 
tion may  do  and  does,  but  that  fact  would  not  make  it  an  Iowa 
corporation.  Nor  in  the  principal  case  should  the  Baltimore 
&  Ohio  &  Chicago  Railroad  Company,  formed  exclusively 
in  Ohio,  be  deemed  to  he,  as  to  any  business  hy  it  transacted,  an 
Indiana  corporation,  simply  because  one  of  its  constituents  is, 
or  once  was,  an  Indiana  (artificial)  person.  Certainly  the 
"  laws  of  Ohio  have  no  operation  in  Indiana,"  but  still  an  Ohio 
simple  (non-consolidated)  corporation  may  transact  business  in 
its  corporate  capacity  in  Indiana,  and  be  respected  as  such. 
Suppose,  when  making  the  consolidation,  the  constituent  Indi- 
ana Company  had  reserved  a  fund  of  $100,000  for  division 
among  its  own  stockholders,  and  had  transferred  all  the  rest  of 
its  property  to  the  defendant  (the  consolidation)  and  was  not, 
by  statute  or  othenvise,  to  be  liable  for  debts  or  liabilities 
of  the  defendant  thereafter  incurred,  and  suppose  the  demand 
against  the  defendant  (the  consolidation)  was  for  injuries  sus- 
tained by  plaiutiff  whilst  being  carried  in  Ohio,  on  cars  and 
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tracks  belonging  to  the  consolidation,  on  a  ticket  issued  by  it, 
and  he  brings  his  suit  in  Indiana  (as  he  may  against  any  foreign 
corporation  there  found),  would  it  be  held  in  such  a  case  that 
the  original  Indiana  company  is  the  real  defendant  and  that  a 
judgment,  if  obtained,  would  be  enforceable  against  said 
$100,000?  or  would  it  not  rather  be  held  that  the  original 
company  and  the  consolidation  are  distinct  legal  entities  upon 
the  question  of  responding  to  a  judgment  ?  and  if  so,  why  not 
also  upon  the  question  of  jurisdiction  as  dependent  upon  citi- 
zenship ? 

But  one  more  phase  remains,  and  that  is  in  case  the  consoli- 
dation is  incorporated  in  Ohio,  and  the  same  consolidation  is 
also  incorporated  in  Indiana;  in  such  case,  no  doubt,  it  is  in  each 
state  a  corporation  of  that  state,  and  when  sued  in  either  will 
be  there  deemed  to  have  been  sued  in  its  corporate  capacity 
there  bestowed  upon  it;  probably  for  the  very  good  reason 
(generally  existing,  though  not  especially  laid  down  in  the 
decisions)  that  the  transaction  out  of  which  the  suit  grows 
occurred  there. 

Such  was  the  Whitton  case; '  the  defendant  was  consoli- 
dated by  union  of  a  Wisconsin  corporation  and  an  Illinois  cor- 
poration by  acts  of  Wisconsin  and  of  Illinois,  and  was  sued  in 
Wisconsin  for  a  death  occasioned  in  Wisconsin,  and  it  is  on 
these  facts  that  the  court  uses  this  language :  "  In  Wisconsin 
the  laws  of  Illinois  have  no  operation.  The  defendant  is  a 
corporation,  and  as  such  a  citizen  of  Wisconsin  by  the  laws 
of  that  state.  It  is  not  there  a  corporation  or  a  citizen  of  any 
other  state.  Being  there  sued,  it  can  only  be  brought  into 
court  as  a  citizen  of  that  state,  whatever  its  status  or  citizen- 
ship may  be  elsewhere." 

Hence,  the  defendant  was  held  to  be  a  Wisconsin  corpora- 
tion. But  suppose  it  had  never  been  incorporated  in  Wiscon- 
sin, but  only  in  Illinois  ?  Would  the  court  then  say  that  "  in 
Wisconsin  the  laws  of  Illinois  have  no  operation?"  Cer- 
tainly it  would  not  so  say,  for  it  would  be  tantamount  to  pro- 
hibiting corporations  from  transacting  business,  or  suing  or 
being  sued  in  any  other  state  than  the  one  which  creates  them. 
Or  suppose,  again,  that  Whitton  had  brought  his  suit  in  Illinois 
for  the  death  of  his  wif e,  occasioned  in  Wisconsin  as  aforesaid, 

>  Railway  Company  ▼.  Whitton,  18  Wall.  370. 
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would  not  the  defendant  be  the  Wisconsin  corporation,  or  at 
all  events  the  consolidated  company  as  representative  thereof  ? 
Certainly,  as  long  as  the  consolidation  of  corporations  of  differ- 
ent states,  by  concurrent  and  equivalent  legislation  of  each  of 
the  states,  is  held  not  to  create  one  corporation,  ^^  but  a  dis- 
tinct and  separate  corporate  body  in  Indiana  from  the  corpo- 
rate body  of  the  same  name  in  Ohio," '  so  long  it  should  also 
be  held  that  that  entity  with  which  the  business  was  transacted 
is  the  one  which  should  respond  to  the  suit,  wherever  it  be 
brought. 

There  seems  to  be  just  one  case,  which,  though  not  often 
cited,  and  itself  relying  on  no  precedents,  carries  to  their  logi- 
cal sequence  the  questions  under  discussion;  it  is  given  in  the 
next  section : 

Section  Twentt. 

Hewport  k  Cincinnati  Bridge  Co.  t.  WooUej,  78  Kentuclcy  52a 
Incorporation  in  two  stJites  makes  a  quasi-partnership. 

The  States  of  Ohio  and  Kentucky  each  created  a  corpora- 
tion, which  was  given  the  same  name;  each  state  gave  to  its 
own  creation  the  usual  and  full  corporate  powers;  the  purpose 
was  to  build  a-  bridge  over  the  Ohio  river;  either  corporation, 
had  there  been  legislation  only  in  its  own  state,  would  have 
had  full  power  to  build  to  the  limit  of  that  state's  territory. 

This  is  a  suit  in  the  state  court  in  Kentucky  against  the 
corporation  created  by  the  laws  of  Ohio. 

It  is  absurd  to  suppose  that  the  result  of  the  two  legislative 
acts  is  one  corporation;  each  state  must  act  for  itself  and  com- 
pletely. The  creative  power  of  one  state  can  ntither  be  added 
to  nor  subtracted  from  by  another. 

"  These  corporations  are  distinct,  controlling  the  same  sub- 
stance in  a  joint  business,  and  appellant's  (defendant's)  residence 
is  alone  in  Ohio.  A  corporation  can  not  have  two  domiciles 
or  residences  at  the  same  time.*  It  obtains  a  residence  not  by 
its  own  act,  but  by  legal  authority,  which  fixes  the  requisites 

>  Ohio  &  Missifisippi  Railroad  Com-      *  Bank  of  Augusta  v.  Earle,  18  Pj- 
pany  v.  Wheeler,  1  Black.  286, 298.        ters  521. 
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of  residence;  and  it  retains  a  residence  so  long  as  its  legal  ex- 
istence lasts  in  the  state  whence  it  received  it.  The  appellant 
was  properly  sued  as  a  non-resident  of  Kentucky." 

The  two  corporations  have  a  common  purpose,  namelv,  the 
operation  of  the  bridge;  and  each  is  bound  by  any  act  in  that 
respect  done  by  the  other,  "  in  the  legitimate  prosecution  and 
protection  of  their  joint  business  as  copartners  are  bound." 
The  employment  of  appellee  by  the  Kentucky  corporation  to 
attend  to  their  joint  interests  will  sustain  a  judgment  against 
either  for  the  value  of  his  services. 


Sbotion  Twentt-Onb. 

Barker  t.  Grand  Bapids  A  Indiana  B.  B.  Co.,  22  Fed.  Rep.  561. 

Consolidation  recognized  as  one  entity  tliongli  created  by  laws  of  dif- 
ferent states. 

Suit  in  the  federal  court  in  Indiana  by  plaintiff,  a  citizen 
of  Indiana^  against  the  defendant,  the  Grand  Rapids  and 
Indiana  Railroad  Company,  which  plaintiff  alleges  is  a  corpo- 
ration organized  under  the  laws  of  Michigan  and  a  citizen  of 
Michigan.  The  injury  was  sustained  in  Michigan.  Defend- 
ant pleads  to  the  jurisdiction,  and  alleges  that  it  is  also  a  citi- 
zen of  Indiana,  being  a  consolidated  body,  composed  of  one 
corporation,  created  in  Michigan,  and  of  another  created  in 
Indiana,  which  two  were  consolidated  and  merged  in  1857 
under  the  laws  of  both  states  into  one  body,  viz.,  the  defend- 
ant. This  plea  is  held  good.  The  court  states  that  the  pre- 
cise question  has  never  been  decided,  but  finds  opinions  ex- 
pressed in  analogous  cases.'  In  other  cases  it  is  held  that  a 
corporation  organized  and  consolidated  under  the  laws  of  two 
states  may  describe  itself  as  a  citizen  of  only  one,  ignore  the 
statute  of  the  other  state,  and  sue  a  citizen  of  the  latter  state 
in  the  federal  court  there  sitting;  language  pointing  to  the 

>  Upboff  V.  Chicago,  Si  Louis  &  N.  Fed.  Rep.  458;  S.  C,  10  Fed.  Rep.  804. 
O.  R.  Co.,  5  Fed.  Rep.  645;  Nashua  &  (For  reversal  of  this  (Nashua)  case, 
L.  B.  Co.  V.  Boston  &  L.  R.  Corp.,  8  see  10  S.  C.  R,  1004.) 
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same  conclusion,  and,  if  taken  literally,  having  the  same  mean- 
ing, is  used  in  the  other  case.' 

At  common  law  a  corporation  can  not  migrate;  it  can  act 
and  sue  or  be  sued  only  in  the  sovereignty  which  creates  it; 
but  by  statute  it  may  do  business  elsewhere,  subject  to  such 
terms  as  may  be  imposed,  among  which  are  the  liability  to  be 
sued,  assent  to  which  is  presumed  from  the  fact  of  doing  busi- 
ness there. 

It  has  been  said  *  that  several  states  may  unite  in  creating 
the  same  corporation,  or  in  combining  several  pre-existing  cor- 
porations into  a  single  one,  which  would  have  the  same  Juris- 
dictional result  so  far  as  federal  courts  are  concerned,  as  that 
of  a  copartnership  of  individual  citizens  residing  in  different 
states.' 

The  Indiana  statntes  *  provide  for  suits  against  foreign  cor- 
porations,  but  it  is  doubtful  whether  the  defendant  which  has 
a  chartered  existence  in  Indiana  as  well  as  in  another  state  is 
embraced  among  "  corporations  not  incorporated  or  organized 
in  this  state "  (Indiana).  The  defendant  does  not  appear  to 
have  been  treated  in  Indiana  as  a  foreign  corporation;  the 
State  Supreme  Court  decisions  tend  to  hold  in  harmony  with 
the  Whitton  case,  that  in  Indiana  the  defendant  can  be  sued 
only  as  a  citizen  of  Indiana,  hence  the  defendant  has  a  right  to 
insist  that  in  either  state  it  can  be  sued  only  as  a  domestic 
corporation.  If  this  is  inconsistent  with  the  cases  cited  which 
allow  such  a  corporation  to  declare  itself  a  creature  of  one 
state  and  ignore  its  existence  in  another,  and  there  bring  suit 
as  a  foreign  corporation,  it  is  because  of  the  common  law  doc- 
trine which  exempts  a  corporation  from  suit  in  a  state  other 
than  that  of  its  creation,  which  doctrine  as  to  this  class  of  cor- 
porations has  not  been  modified  either  by  congressional  or 

» St.  Louis,  A.  &  T.  H.  R.  Co.  v.  In-  to  St.  Clair  v.  Cox,  106  TJ.  S.  850;  a 

dianapolis  &  St.  L.  R.  Co.,  9  Bias.  C,  1  S.  C.  R.  854;  Ex  parte  ShoUen- 

144;  Chicago  &  North  Western  R.  berger,  96  U.  S.  869;  Railroad  Co.  v. 

Co.  V.  Chicago  &  P.  R.  Co.,  6  Diss.  Koontz,  104  U.  S.  5;  Life  Ins,  Co.  v. 

219;    Railway  Co.  v.   Whitton,    18  Woodworth,  111  U.  S.  188;  S.  C.,4 

WaU.  271,  283;  MuUer  v.  Dowb,  94  S.  C.   R.  864;  Railroad  Co.  v.  Rail- 

U.  S.  444,  448.  road  Co.,  10  Fed.  Rep.  497;  Calla- 

*  Railroad  Company  ▼.  Harris,  12  ban  v.  Railroad  Co.,  11  Fed.  Rep. 
WaU.  65.  686. 

*  The  court  refers  on  this  point  also      ^  Rev.  Stat,  1881,  Sees.  8022,  8080. 
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state  legislation.  Having  a  chartered  existence  in  Indiana, 
the  defendant  is  not  among  "  corporations  not  incorporated 
nor  organized  in  this  state,"  hence  not  thereby  subject  to  suit; 
it  is  therefore  still  within  the  common  law  rule.  The  ques- 
tion is  involved  in  perplexity.  The  right  of  such  a  body  to 
sue  is  more  doubtful  than  the  exemption  from  suit,  and  has 
not  yet  been  recognized  by  the  supreme  court,  though  declared 
on  the  circuit  bench  in  the  case  cited.  The  conclusions  reached 
are  fortified,  perhaps,  by  the  consideration  that  if  a  judgment 
could  be  given  in  this  action  against  the  defendant  as  a 
Michigan  corporation  it  would  be  binding  in  this  state  as  well 
as  in  Michigan,  and  might  be  enforced  by  execution  issued 
directly  against  the  property  of  the  company  here.  The 
property  of  one  company  is  the  property  of  the  other.  The 
fact  that  the  injury  occurred  in  Michigan  is  not  material  to  the 
question  of  jurisdiction.' 

Section  TwENTT-Twa 

Qnincy  B.  B.  Bridge  Co.  t*  Adams  Coantj,  88  111.  615. 

Status  of  a  bridge  company. 

Suit  in  Illinois  by  a  county  against  the  Quincy  Eailroad 
Bridge  Company  to  recover  amount  of  tax  against  its  capital 
stock.  Defendant  insisted  that  it  was  not  a  corporation  cre- 
ated under  the  laws  of  Illinois,  and  hence  not  subject  to  the 
tax.  Defendant  had  been  incorporated  in  Illinois;*  also,  by  an 
act  of  the  legislature  of  Missouri,  the  Quincy  Bridge  Company 
was  incorporated.  Both  corporations  had  the  common  object 
of  building  a  bridge  across  the  Mississippi  river,  and  each  re- 
quired the  consent  of  both  states  as  also  of  congress  for  that 
purpose,  as  neither  state  had  jurisdiction  over  the  whole  river. 
November  20,  1866,  these  two  companies  signed  articles  of 
consolidation  which  were  filed  with  the  secretary  of  state  of 
Illinois,  and  which  were  approved  by  the  legislature  of  Illi- 
nois,* and  the  consolidation  was  thus  effected.     Said  act  of  ap- 

1  Home  V.  Boeton  &  M.  R.  B.,  18  ize  the  Quincy  Railroad  Bridge  Corn- 
Fed.  Rep.  50.  pany  and  to  facilitate  and  encourage 

*  Act  of  Feb.  10,  1858,  renewed  the  construction  of  a  railroad  bridge 
Feb.  15, 1865.  over  the  Mississippi  river  at  Quincy.^ 

•  February  6, 1867:  "An  act  to  legal- 
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proval  recognizes  the  consolidation  of  these  independent  com- 
panies and  their  origin,  and  the  name  Quincy  Kaiboad  Bridge 
Company,  and  confers  upon  it  the  powers  granted  to  the  rail- 
road bridge  company  by  the  acts  of  1853  and  1865.  Nothing 
is  wanting  to  make  the  appellant  a  corporation  created  by  the 
laws  of  Illinois.  The  fact  that  it  also  derived  an  equal  part  of 
its  powers  from  the  sovereign  State  of  Missouri  can  make  no 
diflference;  it  does  not  follow  that  therefore  the  two  corpo- 
rations, joined  now  in  one,  "are  not  a  corporation  created  un- 
der the  laws  of  either  state."  The  answer  to  such  contention 
is  that  the  legislatures  of  Illinois  and  Missouri  can  not  act 
jointly,  nor  can  any  legislation  of  the  latter  have  the  least 
effect  in  creating  a  corporation  in  the  former  state.  Appel- 
lant's corporate  existence  in  Illinois  springs  from  the  legisla- 
tion in  Illinois  which,  by  its  own  vigor,  performs  the  act.  The 
two  states  have  no  power  to  unite  in  passing  any  legislative 
act;  they  can  not  fuse  themselves  into  a  single  sovereignty  and 
as  such  create  a  body  politic  which  shall  be  a  corporation  of 
the  two  states  without  being  a  corporation  of  each  state  or  of 
either.  Appellant's  only  possible  status,  acting  under  charters 
from  two  states,  is  that  it  is  an  association  incorporated  in 
and  by  each  of  the  states,  and  when  acting  as  a  corporation 
in  either  of  the  states  it  acts  under  the  authority  of  the  char- 
ter of  the  state  in  which  it  is  then  acting,  and  that  only,  the 
legislation  of  the  other  state  having  no  operation  beyond  its 
territorial  limits.  We  do  not  and  can  not  understand  that  ap- 
pellant derives  any  corporate  powers  from  the  legislature  of 
the  state  of  Missouri,  but  wholly  and  entirely  from  the  gen- 
eral assembly  of  this  state.  Consequently  they  are  embraced 
in  the  revenue  act. 


SEcmoisr  Twenty-Thbee. 
Chicagro  &  Western  I.  B,  Go.T.Lake  Shore  ikM.  S.  By.  Co.,  6  Fed.  19. 

Status  of  the  Lake  Shore  &  Michigan  Sonthern  Bj.  Co. 

A  railroad  corporation  created  under  the  laws  of  Illinois  was, 
under  authority  of  the  laws  of  that  state  and  of  Indiana,  con- 
solidated with  a  corporation  of  the  latter  state,  and  the  consoli- 
dated company  thus  formed  was  then  consolidated  with  a  com- 
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pany  created  by  the  laws  of  Michigan,  and  this  again  with 
companies  created  under  the  laws  of  New  York  and  of  other 
states,  and  formed  the  Lake  Shore  &  Michigan  Southern  Kail- 
way  Company,  owning  a  line  from  Buffalo  to  Chicago.  The 
property  in  controversy  was  conveyed  to  one  of  the  consolidated 
corix>rations  created  between  the  date  of  the  original  corpora- 
tion of  the  State  of  Illinois,  and  of  the  consolidated  corporation 
which  was  the  result  of  the  legislation  of  the  different  states 
referred  to.  Suit  for  the  same  is  brought  by  an  Illinois  corpora- 
tion against  the  said  Lake  Shore  &  Michigan  Southern  in  the 
state  court  of  Illinois,  which  removes  the  cause  to  the  federal 
court,  claiming  that  it  is  a  New  York  corporation.  Motion  xo 
remand  is  granted  by  Drummond,  C.  J.,  saying,  in  effect,  the 
question  is  whether,  when  a  corporation  is  created  by  the  laws 
of  one  state,  and  then  becomes  consolidated  with  corporations 
of  other  states,  by  virtue  of  the  laws  of  the  state  of  its  creation 
and  of  those  other  states,  and  then  changes  its  name  and  is  sued 
in  a  state  court  of  its  creation  by  a  corporation  of  the  same 
state,  one  of  the  corporations  created  by  the  laws  of  another 
state  can  go  into  the  state  court  and  have  the  cause  removed  to 
the  federal  court. 

It  must  be  assumed  that  the  suit  was  meant  to  be  against  the 
Illinois  corporation.  The  laws  of  the  other  states  have  no 
force  here;  the  Illinois  corporation  is.  in  Illinois,  the  sole  repre- 
sentative of  the  others.  The  corporation  of  each  state,  while  an 
integral  part  of  the  consolidated  corporation,  is  still  each  a  legal 
entity,  existing  by  virtue  of  the  laws  of  its  creation.  The  court 
distinguishes  a  case*  in  which  the  bill  was  filed  by  an  Illinois  cor- 
poration, against  corporations  of  Indiana  and  Pennsylvania,  the 
Indiana  corporation  being  consolidated,  it  is  true,  with  the  said 
Illinois  corporation  (plaintiff),  in  which  the  federal  jurisdiction 
was  upheld;  and  shows  that  the  integral  parts  of  consolidations 
may  be  adversaries  in  the  federal  courts,  if  they  are  of  differ- 
ent states,  but  can  not  be  when,  as  in  the  principal  case,  the  con- 
troversy is  between  the  plaintiff  and  an  integral  constituent  of 
the  consolidation,  both  Illinois  corporations;  such  a  controversy 
is  in  part  only  between  the  corporation  plaintiff  and  the  cor- 

iThe  St.  Louis,  Alton  &  T.  H.  B.  Co.  v.  The  Indianapolis  &  St  L.  R 
Co.,  12  Legal  News  78. 
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poration  defendant  that  seeks  the  removal.  Another  case '  is 
distinguished  as  being  one  in  which  the  plaintiff,  although  con- 
solidated with  a  corporation  of  Illinois,  sued  as  a  cor]X)ration  of 
Wisconsin.  The  principle  contended  for  is  to  the  effect  that 
because  a  person  is  sued  in  a  state  court  by  a  citizen  of  that  state, 
and  because  a  citizen  of  another  state  is  jointly  interested  with 
him  (the  defendant),  that  therefore  the  non-resident  citizen  may 
remove  the  cause;  this  principle  can  not  be  maintained* 


Section  Twkntt-Foub. 

Graham  t.  Boston,  Hartford  k  Erie  B.  €o^  118 IJ.  a  161;  6  S.  C.  R.  1009, 
Authority  to  parehase  may  amount  to  an  act  of  incorporation. 

Bill  by  a  stockholder  to  set  aside  a  mortgage,  alleged  to  be 
invalid  because  the  mortgagor  was  not  a  New  York  corpora- 
tion, hence,  that  the  meeting  authorizing  the  mortgage,  having 
been  held  in  New  York,  its  proceedings  were  null  and  void. 
The  court  holds,  however,  that  it  was  a  New  York  corporation, 
and  that  the  mortgage  is  valid. 

The  circumstances  were  as  follows :  The  property  in  ques- 
tion belonged  to  two  New  York  corporations,  which  were  by 
act  of  legislature'  authorized  to  sell  the  same  to  the  Boston, 
Hartford  &  Erie  Railroad  Company,  which  had  not  to  that 
time  been  a  New  York  corporation.  The  act  provided  that 
on  filing  the  certificate  of  purchase  with  the  secretary  of  state 
the  purchasing  company  should  be  vested  with  all  the  property 
and  franchises,  and  the  rights  of  charter,  and  may  have  and  use 
the  same  in  their  own  right  and  name,  and  have  all  the  rights 
that  the  corporation  making  the  sale  had  at  the  time  to  con^- 
struct  and  operate  a  railway.  The  act  professed  to  be  an  act 
to  consolidate  said  three  roads.  As  a  purchaser  of  what  this 
act  authorized  to  be  sold  to  it,  the  company  purchasing  became 
a  New  York  corporation  by  its  then  existing  name.  The  case 
comes  directly  within  a  prior  ruling,'  which  holds  that  the 
same  company  became,  in  Rhode  Island,  a  Rhode  Island  cor- 

'  The  Northwestern  Ry.  Co.  v.  The      'Laws  N.  Y.  1864.  c.  885.  p.  884 
Chicago  &  Pacific  E.  Co.,  7   Legal       »aark  v.  Barnard,  108  U.  S.  486, 
NewB  57.  448;  S.  C,  2  S.  C.  B.  878. 
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poration  so  far  as  concerned  property  by  it  bought  there  under 
similar  legislation  from  a  consolidated  corporation,  composed 
of  a  Ehode  Island  and  a  Connecticut  corporation. 

The  mortgagor  company  evidently  acted  under  the  New- 
York  statute  above  referred  to;  no  other  charter  is  pretended 
to  have  existed  from  that  state;  the  mortgage  is  recognized  in 
subsequent  legislation.'  A  meeting  in  one  of  several  states  of 
the  stockholders  of  a  corporation  chartered  by  all  those  states 
is  valid  in  respect  to  its  property.  Whether  it  be  or  be  not  true 
that  the  act  of  the  shareholders  had  outside  the  state,  is  void/ 
there  is  no  principle  requiring  the  stockholders  of  this  consoli- 
dated corporation  to  meet  in  more  than  one  of  the  states  in 
Avhich  it  has  a  domicile,  in  order  to  establish  the  validity  of  a 
corporate  act.  The  mortgagor  was  chartered  by  its  name  by 
the  legislature  of  Connecticut  in  1863;  thereafter  it  became  a 
corporation  in  Massachusetts  and  in  Rhode  Island  by  legislation 
in  each;  thereafter  the  Southern  Midland  Eailroad  Company 
conveyed  all  its  franchises  and  property  to  the  mortgagor, 
being  the  same  franchises  and  property  which  said  Southern  had 
purchased  from  another  corporation,  chartered  under  the  laws 
of  Massachusetts,  Connecticut  and  New  York;  and  thereafter 
the  mortgagor  company  acquired  the  franchises  and  property 
of  still  another  company  created  under  the  laws  of  New  York, 
Rhode  Island  and  Connecticut.  The  mortgagor  corporation, 
therefore,  though  made  up  of  distinct  corporations,  chartered 
in  different  states,  had  a  capital  stock  which  was  a  unit,  and 
only  one  set  of  shareholders,  who  had  an  interest,  by  virtue  of 
their  ownership  of  shares  of  such  stock,  in  all  of  its  property 
everywhere.  In  its  organization  and  action  and  the  practical 
management  of  its  property  it  was  one  corporatiou,  having  one 
board  of  directors,  though,  in  its  relations  to  any  state,  it  was 
a  separate  corporation,  governed  by  the  laws  of  that  state  as  to 
the  property  therein.  It  therefore  had  a  domicile  in  each  state 
and  could  hold  meetings  therein  so  as  to  bind  the  corporation 
in  respect  to  its  property  everywhere.'  Moreover,  the  proceed 
ings  resulting  in  the  mortgage  were  ratified  by  legislation 
in  each  of  the  states;  thus  the  irregularity,  if  any  there  was^  tras 

>  Laws  N.  Y.,  May  21, 1878,  c.  550,       'Bridge  Co.  v.  Mayer,  81  Ohio  St 
p.  861.  817;  Pierce,  E.  R.,  20. 

•Mnier  V.  Ewer,  27  Me.  509. 
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rectified,  and  there  was  power  so  to  do,  for  the  four  states,  act- 
ing together  for  such  purpose,  could  have  authorized  in  advance 
the  holding  of  the  meeting  in  New  York,* 


Section  Twenty-Five. 

Gninaalt  t.  LoniSTille  A  N,  B.  Co.,  41  La.  Ann.  571;  6  Southern  850. 

Petition  for  remoTal  must  negative  tlie  possibility  of  doable  eitizen- 

ship. 

Suit  in  the  state  court  of  Louisiana  by  a  citizen  of  that  state 
against  the  Louisville  &  N.  R.  Co.     Defendant  asked  to  re- 
move the  cause  to  the  federal  court,  alleging  itself  to  be  a 
citizen  of  Kentucky.     The  lower  court  granted  the  removal; 
the  supreme  court    reverses   this  action,  holding  that  the 
application   for  removal  was  insufficient.     The    petition  of 
plaintiff  had  alleged  that  the  defendant  was  incorporated  under 
the  laws  of  Louisiana;  therefore  the  defendant's  petition  for 
removal  should  have  alleged  and  shown  that  the  defendant 
was  not  domiciled  in  Louisiana.     An  affidavit  that  a  natural 
person  is  a  citizen  of  one  state  excludes  the  idea  that  he  is  a 
citizen  of  another  state;  he  can  have  but  one  domicile.    But  a 
corporation  may  be  created  by  the  laws  of  several  states,  be- 
come a  distinct  corporation  in  each  and  domiciled  therein, 
and  may  be  sued  as  such  distinct  corporation  in  the  state  in 
which  it  has  been  incorporated,  and  in  which  it  has  a  domicile.' 
The  defendant's  affidavit  states  that  it  is  a  citizen  of  Kentucky, 
but  it  fails  to  contradict  the  plain tiflF's  sworn  allegation  in  his 
petition  that  it  was  incorporated  by  the  legislature  of  Louisiana. 
These  statements  do  not   conflict;  the  defendant  may  be  a 
citizen  in  each  state;  if  they  be  considered  as  contradictory 
and  destructive,  there  would  then  remain  no  evidence  of  citi- 
zenship of  defendant  as  averred  in  the  affidavit  for  removal. 
Cause  reversed  and  remanded  with  leave  to  defendant  to  show 
in  the  court  below  that  it  is  not  domiciled  in  Louisiana. 

*  Grenada  CJo.  v.  Brogden,  112  U.  S.  R.Co. ,  5  Gray  162;  Howe  v.  Freeman, 

261 ;  S.  C. ,  5  S.  C.  R.  125;  Anderson  v.  14  Gray  566. 

Santa  AnnaTp.,  116  U.  S.  356;  S.  C,  *  Desty,  Rem.  Causes,  66. 
6  S.  O.  R.  413;  Shaw  v.  NorfoUc  Ck>. 
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Section  Twenty-Six. 

Paelfle  Railroad  t.  Missouri  Pacific  Bj.  Co.,  28  Federal  665. 

Statas  of  tlie  Missouri  Pacific  By.  Co. 

Suit  in  state  court  in  Kansas  removed  to  federal  court;  mo- 
tion to  remand  granted. 

Plaintiff  is  a  Missouri  corporation,  defendant  is  a  consoli- 
dated corporation  formed  by  the  union  of  three  Missouri  and 
three  Kansas  corporations.  The  property  in  controversy  was 
derived  through  one  of  the  Missouri  corporations.  Corpora- 
tions are  not  citizens,  but  all  their  stockholders  are  conclusively 
presumed  to  be  citizens  of  the  state  which  creates  them; 
hence,  the  plaintiff  is  deemed  to  be  a  citizen  of  Missouri, 
although  it  has  its  offices  and  place  of  business  in  New  York, 
and  had  none  in  Missouri  for  five  years  past.  It  does  not,  for 
jurisdictional  purposes,  become  a  citizen  of  New  York  by  estab- 
lishing its  headquarters  there  and  failing  to  keep  an  office  in 
Missouri.* 

There  is  more  difficulty  as  to  defendant's  status.  It  is  un- 
doubtedly a  single  corporation,  consolidated  under  the  laws 
of  both  states,  the  co-operating  legislation  of  both  being 
necessary.  It  has  been  said,  "  We  see  no  reason  why  several 
states  can  not,  by  competent  legislation,  unite  in  creating  the 
same  corporation,  or  in  combining  several  pre-existing  corpo- 
rations into  one."  *  But  the  question  remains,  of  which  state 
is  such  corporation  a  citizen  ?    Of  both,  or  of  either  ? 

The  fiction  that  all  the  stockholders  are  conclusively  pre- 
sumed to  be  citizens  of  the  state  creating  the  corporation  can 
not  be  here  applied.  The  consolidated  company  can  not  point 
to  the  laws  of  either  state  as  the  source  of  its  being;  to  show 
that  it  has  a  corporate  being  it  must  invoke  the  statutes  of 
both  states;  it  can  not  claim  to  be  a  citizen  of  each  state,  be- 
cause, by  the  law  of  Kansas,  under  which  the  consolidation 

'  RaUway  Co.  ▼.  Whitton,  18  WalL       •  Railroad  Co.  v.  Harris,  12  WaU. 
270;  Railroad  Co.  v.  Letson,  2  How.   65;    Railroad   Co.  v.  Maryland,   10 
497;   Marshall  v.  Railroad   Co.,   16   How.  892. 
How.  814;  Railroad  Co.  v.  Wheeler, 
1  Black  297;  Covington  Draw  Bridge 
Co.  V.  Shepherd,  20  How.  282. 
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must  have  taken  place,  the  several  companies  were  authorized 
"  to  consolidate  and  form  one  company,"  so  that  the  consoli- 
dated company  must  be  regarded  as  a  unit.  The  stockholders 
of  three  companies  were  conclusively  presumed  before  the  con- 
solidation to  be  citizens  of  Kansas;  and  of  the  other  companies, 
to  be  citizens  of  Missouri,  and  it  can  not  be  presumed  that  by 
the  consolidation  they  all  suddenly  became  citizens  of  one  of 
these  states.  And  certainly  there  is  no  reason  to  presume 
that  they  all  became  citizens  of  Kansas.  The  case  is  not  like 
where  an  existing  corporation  of  one  state  obtains  the  right  to 
do  business  in  another;  remaining  thus  the  same  corporation 
with  enlarged  powers.  *  Or,  is  distinctly  and  separately  incor- 
porated in  another  state. '  Nor  is  it  a  case  in  which  a 
corporation  of  one  state  is  authorized  to  sell,  assign  and  trans- 
fer its  property  and  franchises  to  a  corporation  in  another 
state;  in  such  cases  the  two  corporations  are  merged  into  one, 
and  that  one  is  the  corporation  which  purchases  the  property 
and  franchises  of  the  other. '  The  present  case  is  analogous  to 
and  concluded  by  the  Wheeler  case,  mpra^  in  which  the  plaint- 
iff declared  itself  to  be  a  corporation  created  by  the  laws  of 
the  States  of  Ohio  and  Indiana,  whereupon  the  court  regarded 
it  as  the  suit  of  the  individuals  composing  it,  and  presumed 
these  individuals  to  be  citizens  of  Ohio  and  of  Indiana,  and 
hence  could  not  bring  suit  on  the  ground  of  diversity  of 
citizenship  in  the  federal  court  in  either  state  against  a  citizen 
thereof. 

Same  topic:    In  state  court 

In  Trester  v.  Missouri  Pacific  Ry.  Co.  (Neb.),  49  N.  W.  11 10, 
the  status  of  this  company  is  further  defined.  Missouri  Pacific 
Railway  Company,  of  Nebraska,  filed  and  recorded  its  articles 
of  incorporation  in  Douglas  county  and  with  secretary  of  state 
of  Nebraska,  and  became  a  domestic  corporation  in  Nebraska, 
hence  was  qualified  to  institute  condemnation  proceedings;  it 
thereafter  was  consolidated  with  the  Missouri  Pacific  Railwav 
Company,  a  consolidation  formed  of  a  Missouri  and  Kansas 
corporation.     These  last  articles  of  consolidation  fixed  the 

1  Railroad  Go.  v.  HarriB,  12  WaU.  *  Antelope  Co.  v.  Chicago,  B.  &  Q. 

65.  Ry.  Co.,  4  McCrary  46;  S.  C,  16  Fed. 

•  Railway  Co.  v.  Whitton,  18  WaU.  Rep.  296. 
270. 
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name  as  Missouri  Pacific  Railway  Company,  were  duly  filed, 
and  that  company  (defendant  in  this  suit)  has  been  held  to  be 
a  domestic  corporation  in  Nebraska.*  "  By  the  act  of  consoli- 
dation the  two  companies  were  merged  in  the  new  corporation 
thus  formed,  and  all  the  powers,  rights  and  franchises  of  the 
original  corporations  were  transferred  to  the  new  company. 
That  the  corporate  name  adopted  for  the  new  company  is  the 
same  as  that  of  one  of  the  consolidating  companies  which  was 
organized  under  the  laws  of  another  state,  did  not  make  the 
new  corporation  a  foreign  corporation.  The  consolidated 
company  has  a  separate  and  distinct  corporate  existence  in 
each  of  the  states  through  which  the  road  is  located,  and 
while  it  has  but  one  board  of  directors,  so  much  of  the  road 
and  the  property  of  the  company  as  is  in  this  state  is  governed 
and  controlled  by  the  laws  of  this  state.  It  has  the  same 
power  to  acquire  real  estate  in  this  state  by  the  right  of  emi- 
nent domain,  as  if  it  had  been  originally  incorporated  in  this 
state." 

Section  Twenty-Seven. 

County  of  Allegheny  t.  Clereland  A  Pittsburgh  R.  B.  Co.,  51  Pa. 

St  228. 

Defendant  is  a  separate  corporation  in  each  state. 

Action  in  debt  brought  by  the  county  of  Allegheny  against 
the  Cleveland  &  Pittsburgh  Eailroad  Company;  defendant 
filed  petition  to  remove  cause  to  the  federal  court,  claiming  to 
be  an  Ohio  organization.    Application  refused;  affirmed. 

The  defendant  was  first  incorporated  by  the  State  of  Ohio 
and  then  by  Pennsylvania.  It  became  thus  a  separate  cor- 
poration in  each  state;  this  raises  the  conclusive  presumption 
that  the  members  of  the  corporation  are  citizens  of  both  states; ' 
hence  a  suit  in  Pennsylvania  by  a  citizen  thereof  against  this 
corporation  is  conclusively  presumed  to  be  against  citizens  of 
Pennsylvania  as  well  as  of  Ohio  not  removable. 

>  State  V.   Railway  CJompany,  25      •  Ohio  &  Miss.  R.  R.  Ck>.  v.  Wheeler 
Nebraska  156,  41  N.  W.  R.   127,  con-   1  Black  286. 
stntlng  section  114,  c.  16,  Comp.  St., 
providing  for  consolidation  of  domes- 
tic with  foreign  corporation. 
17 
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SscnON  TwENTT-ElQHT. 

James  t.  St  LooIb  ik  S.  F.  Bj»  Co.,  46  Fed.  47. 
A  eorpontion  beeomes  domesUe  by  reoording  climrter. 

Suit  by  a  citizen  of  Missonri  brought  in  the  Federal  Court 
of  Arkansas  against  the  St  Louis  &  San  Francisco  £y.  Co., 
for  injury  caused  in  Missouri;  jurisdiction  is  sustained. 

Opinion  by  Pabkeb,  J.,  substantially  as  follows : 
The  defendant  was  originally  incorporated  in  Missouri,  and 
is  a  citizen  of  that  state;  but  it  is  also  a  citizen  of  Arkansas, 
because  it  has  complied  with  the  statute  which  declares  that 
any  foreign  corporation  which  has  leased  or  purchased  a  road 
in  Arkansas  shall  within  sixty  days  file  with  the  secretary  of 
state  of  Arkansas  a  duly  certified  copy  of  its  charter,  and  it 
"  shall  thereupon  become  a  corporation  of  this  state."  The 
question  in  all  the  cases  of  this  kind  is  one  of  legislative  in- 
tent, and  in  this  case  it  is  clearly  the  intent  to  make  this  foreign 
corporation  to  be  a  domestic  one,  and  not  merely  to  give  it 
permission  to  operate  in  Arkansas.'  Hence,  plaintiff,  a  citizen 
of  Missouri,  can  sue  this  defendant,  an  Arkansas  corporation, 
in  the  federal  court  of  Arkansas. 

*  Citations:  1  Black  286;  13  WalL  Examine,  however,  in  this  connec- 
270;  96  U.  S.  450;  107  U.  S.  581;  2  S.  tion,  Martwood  v.  Southern  By.  Co., 
C.  R.  432;  118  U.  S.  290;  6  S.  C.  R,  65  Fed.  Rep.  817,  holding  that  pa-- 
1094;  122  U.  a  391;  7  S.  C.  R.  1254;  nuaBinn  to  do  husinesB  in  a  etate  does 
118  U.  S.  161;  6  S.  C.  R  1009;  108  U.  not  make  a  foreign  corporation  do- 
S.  437;  2  S.  C.  R.  878;  5  Fed.  545;  8  mestic,  althou^  the  statute  speaks 
Fed.  194.  of  their  becoming  incorporated,  and 

The  words,  "  is  hereby  incorpo-  says  they  shaU  be  deemed  corpora- 
rated,**  applied  to  individuals,  are  ticxis  of  the  state,  requires  them  to 
construed  to  constitute  a  present  record  charter  and  makes  other  sim- 
grantof  corporate  power.  St.  Joseph,  ilar  provisions  (exhaustive  opinion 
e!xx,  Ca  v.  Shambaugh  (Mo.),  17  S.  and  citations). 
W.  R.  581.  Roo3a  v.  St  Joseph  Co. 
(Mo.),  21  a  W.  a  1124. 
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Section  TwBNrr-NmE. 
Same  defendant  has  not  lost  right  to  remore  cause. 

The  same  corporation  came  again  before  the  same  court  as 
follows : ' 

Suit  in  the  state  court  of  Arkansas  by  a  citizen  of  that  state 
for  injuries  sustained  in  Missouri,  held,  properly  removed. 

Opinion  by  Parker,  J.,  substantially  as  follows  : 
The  defendant  was  originally  incorporated  in  Missouri  and 
has  also  become,  by  statute  of  Arkansas  and  by  filing  its  arti- 
cles, a  domestic  corporation  in  Arkansas.*  "  But  did  this  act 
make  it  any  less  a  corporation  of  Missouri,  by  which  state  it 
was  first  incorporated  ?  The  fact  that  the  defendant  holds 
and  exercises  chartered  powers  by  the  common  legislation  of 
two  states,  and  exercises  a  common  citizenship  of  those  states, 
do3s  not  destroy  its  rights  as  a  citizen  of  Missouri,  for  it  does 
not  take  away  the  fact  of  its  citizenship  in  such  state." '  The 
authorities  hold  that  "  railroad  companies  created  by  two  or 
more  states,  though  joined  in  their  interests,  in  the  operations 
of  their  roads,  in  the  issue  of  their  stock,  and  in  the  division 
of  their  profits,  so  as  practically  to  be  a  single  corporation,  do 
not  lose  their  identity,  and  that  each  one  has  its  existence  and 
its  standing  in  the  courts  of  the  country  only  by  virtue  of  the 
legislation  of  the  state  by  which  it  is  created."  *  The  effect  of 
the  legislation  of  Arkansas  ^'  can  not  be  so  construed  as  to  take 
away  the  right  of  the  defendant,  created  by  law  a  citizen  of 
Missouri,  from  going  into  the  federal  court,  or  hindering  a 
citizen  from  bringing  a  suit  against  it  in  such  courts,  as  to  do 
so  would  be  an  exerciseof  power  by  the  legislature  of  the  state, 
which,  under  the  constitution  of  the  United  States,  belongs 
alone  to  congress — that  of  defining  the  jurisdiction  of  the 
federal  courts."  *    Motion  to  remand  overruled. 

'Stephens    ▼.    St.    Louis   &  San  ^Citations:    Nashua,  etc.,  v.  Bos- 
Francisco  Ry.  Ck).,  47  Fed.  Rep.  530.  ton,  etc.,  186  U.  S.  356;  10  S.  C.  R. 

'  James  V.  Same  Defendant,  <upra.  1004;  Chicago,  etc.,  v.  Lake  Shore, 

•  'Citing  Home  v.  Railroad  Co.,  62  etc.,  5  Fed.  Rep.  19;  Uphoflf  v.  RaU- 

N.  H.  454,  and  same  parties  in  18  way  Co.,  Id.  545. 

Fed.  Rep.  50;  R.  R.  v.  Whitton,  18  *  Without  question  the  conclusion 

WaU.  270.  reached  is  correct;  there  are  really 
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Section  Thirtt. 

A  few  sngrgestions  by  the  author. 

Would  it  not  tend  to  more  consistent  results  if  the  true  dis- 
tinction between  the  corporate  entities  were  constantly  borne 
in  mind  ?  Thus,  one  set  of  men  incorporate  in  Iowa  and  there 
build  a  road;  said  corporation  then  obtains  permission  to  extend 
its  line  through  Kansas;  clearly,  this  is  the  same  corporation, 
domestic  in  Iowa,  foreign  in  Kansas,  operating  in  the  latter 
state  simply  by  suflferance.  But  suppose  that  not  the  corpora- 
tion^ but  the  memhers  thereof  obtain,  not  permission,  but  incor- 
poration, in  Kansas;  this  creates  a  second  and  distinct  corpora- 
tion, domestic  in  Kansas,  albeit  Avith  the  same  members,  who 
content  themselves  with  holding  but  one  certificate  of  stock  rep- 
resentative of  the  values  of  the  roads  in  both  the  states,  instead 
of  estimating  each  road,  and  stocking  it,  separately.  And 
again,  if,  instead  of  the  members  of  the  Iowa  corporation  apply- 
ing for  incorporation  in  Kansas,  the  Iowa  corporation  itself 
should  there  appl}'^,  and  would  there  receive  incorporation,  it 
would,  though  by  a  shorter  process,  as  clearly  constitute  a 
second  and  distinct  corporation  as  in  the  other  illustration. 
The  proof  and  test  of  these  conclusions  is  simple  enough;  sup- 
pose in  Iowa  the  duration  of  a  corporation  is  allowed  to  be  for 
less  years  than  it  is  in  Kansas;  then  at  the  expiration  of  the 
shorter  period  the  Iowa  corporation  wbuld  be  at  an  end;  but 
not  so  with  its  colleague  in  Kansas,  which  would  continue  un- 
disturbed to  the  end  of  its  period.* 

two  corporations,  one  of  Missouri,  to  be  the  defendant,  there  would  be 
the  other  of  Arkansas;  the  plaintiff  no  right  of  removal, 
is  a  citizen  of  Arkansas,  the  injury  '  A  good  illustration  of  this  is  found 
wa8  done  in  Missouri,  evidently  in  Montgomery  &  West  Point  R.  R, 
therefore  by  the  Missouri  corporation,  Co.  v.  Boring,  51  Ga.  582;  see  this 
which  when  sued  in  Arkansas  (and  book,  chapter  XIII,  section  4,  in 
is  brought  into  court  by  service  on  which  an  Alabama  corporation,  in- 
its  agent  or  officer  there)  can  cer-  corporated  also  in  Greorgia,  when  sued 
tainly  remove  the  cause.  But  sup-  in  Georgia  pleaded  that  it  had  no  ex- 
pose the  injury  had  been  done  in  istence,  having  surrendered  its  char- 
Arkansas,  it  would  have  to  be  attrib-  ter  to  the  State  of  Alabama;  plea  held 
uted  to  the  Arkansas  corporation,  bad,  as  it  stiU  had  an  existence  in 
and  that  body  being  then  presumed  Georgia. 
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On  the  theory,  however  (necessarily  implied  though  not  ex- 
pressed), that  the  corporate  entity  is  the  saracj  it  has  been 
held  *  that  a  Wisconsin  corporation,  when  sued  in  Iowa,  must, 
in  its  petition  for  removal,  not  only  allege  that  it  is  not  a 
citizen  of  Iowa,  but  also  that  it  is  nqt  a  resident  of  Iowa.  An 
eight-line  opinion  by  the  late  Justice  Miller  is  to  the  eCFect 
that  the  corporation  may  be  a  resident  of  Iowa  by  reason  of 
doing  business  there. 

This  decision,  although  by  so  eminent  a  jurist,  does  not  seem 
on  its  merits  to  be  in  accord  with  the  authorities,  which  hold, 
as  a  rule,  that  a  corporation  is  conclusively  presumed  to  be 
a  citizen  of  the  state  in  which  incorporated;  to  be  capable  of 
having  but  one  residence,  which  must  needs  be  in  the  state  of 
its  citizenship;  and  that  it  can  not,  either  by  its  own  will,  or 
by  enfi:aging  elsewhere  in  business,  change  its  residence  or 
acquire  another." 

In  the  form  of  the  petition  for  removal,  however,  there  was 
a  defect;  because  non  constat  the  defendant  may  have  been 
incorporated  in  Iowa  as  well  as  in  Wisconsin,  in  which  case 
it  would  be  a  citizen  and  resident  of  Iowa.  This  possibility 
of  there  having  been  an  Iowa  act  incorporating  the  defend- 
ant, should  have  been  negatived  in  the  petition  for  removal.' 

The  allegations  in  the  Overman  case,*  referred  to  elsewhere, 
were  that  the  defendant  was  and  is,  etc.,  "  a  corporation,  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of  Maine, 
located  at  Portland  in  said  state,  and  is  a  citizen  of  said  state." 

Opinion  by  Shipman,  J.,  to  the  effect  that  the  petition  for 
removal  is  defective;  it  should  also  state  that  the  defendant  is 
a  non-resident  of  the  State  of  Connecticut.  The  court  holds, 
however,  that  if  the  defect  is  in  the  substance  there  could  be 
no  amendment,*  but  where  there  is  only  alack  of  proper  state- 

'  Hirschl  ▼.  J.  I.  Case  Threshing  M.  •  See  Overman  Wheel  Co.  v.  Pope 

Co.,  42  Fed.  Rep.  803.    The  author  of  Manufacturing  Co.,  46  Fed.  Rep.  577, 

this  work  desires  to  bestow  credit  in  which  the  court  holds  in  abeyance 

where  it  belongs,  and  states  that  to  the  motion  to  remand,  untU  defend- 

his  attorney  in  that  case,  VV.  J.  Rob-  ant  can   in  this  respect  amend  its 

erts,  Esq.,  of  Keokuk,  Iowa,  is  due  petition  in  the  state  court, 

the  success  of  remanding  the  cause.  *  Overman  Wheel  Co.  et  al.  v.  Pope 

'Overman  Wheel  Co.  v.  Pope  Man-  Manfg.  Co.,  46  Fed.  Kep.  577. 

ufacturing  Co.,    46  Fed.  Rep.  577,  *Crehore  v.  Railroad  Co.,  181  U.S. 

and  cases  therein  cited,  240;  9  S.  C.  R.  G92. 
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ment  it  may  be  amended.'  If  the  cause  is  remanded  it  can  not 
be  again  removed/  hence  the  conclusion  is  that  the  motion  to 
remand  is  held  in  abeyance  until  the  petition  can  be  amended 
in  the  state  court. 

As  to  the  allegations  themselves,  the  court  is  of  the  opinion 
that  to  say  of  a  corporation  that  it  is  incorporated  in  a  state 
is  tantamount  to  alleging  not  only  that  it  is  a  citizen  of  that 
state,  but  also  a  resident  thereof;  nevertheless  it  might 
also  be  a  citizen  and  resident  of  another  state  by  virtue  of  an 
incorporation  therein,*  and  hence  the  existence  of  such  possi- 
bility should  be  negatived. 

In  Myers  v.  Murray,  43  Fed.  Kep.  695,  the  entire  discussion 
is  upon  the  point  that  the  corporation  is  presumed  to  be  a  cit- 
izen and  resident  of  the  state  of  its  organization,  and  that  it 
does  not  acquire  a  residence  in  another  state  by  doing  business 
there;  the  question  as  to  whether  the  removal  petition  should 
negative  the  existence  of  another  residence  because  of  the 
possibility  of  another  incorporation  is  not  at  all  alluded  to. 

Section  Thiett-One. 

Cobn  T.  LonlsTllle  N.  0.  &  T.  R.  Co.,  89  Fod.  227. 

Consolidation  held  domestic  as  to  liabilities  there  incurred. 

A  consolidated  corporation  sued  in  Mississippi  in  a  state  court 
can  not  remove  the  same  to  the  federal  court,  the  defendant 

J  Ayres  v.  Watson,  118  U.  S.  594;  1094;  Goodlett  v.  R.  R.  Ck).,  122  U.  S. 

5  S.  C.  R.  641.  891;  7  S.  C.  R.  1254;  Ins.  Co.  v.Wood- 

*  Johnston  v.Donavan,  30  Fed.  Rep.  worth,  111  U.  S.  138,  147;  4  S.  C.  R. 

895;    Freeman   v.    Butler,    89   Fed.  364;  R.  R.  CJo.  v.  Harris,  12  W^aU.  65; 

Rep.  1.  Riddle  v.  R.  R.  CJo.,  39  Fed.  Rep.  290; 

3Raih-oad  Co.  v.  Alabama,  107  U.  Consolidated,    etc.,   v.  Lamson,    41 

S.  581 ;  2  S.  C.  R.  482.     Other  author-  Fed.  Rep.  833;  Steamship  Co.  v.  Tug- 

ities  reviewed  on  the  several  points  :  man,  106  U.  S.  118;  1  S.  C,  R.  58. 

Hirschl  v.  Case,  42  Fed.  Rep.  803;  In  Louisville  &  N.  R.  Co.  v.  Paul 

Myers  v.  Murray,  48  Fed.  Rep.  695;  (Miss.),  16  Southern  Reporter  753.  it  is 

Cooley  V.   McArthur,  a5  Fed.  Rep.  held  that   an  Alabama  corporation 

872;  Parker  v.   Overman,   18  How.  doing  business    in    Mississippi,  and 

137;    Insurance  Co.  v.   Francis,    11  there  sued  for  acts  done  in  Alabama, 

WaU.  216;  Ex  parte  Schollenberger,  may  be  deemed  a  resident  also  of 

96  U.  S.  877;  Railroad  Co.  v.  Koontz,  Mississippi,  and  hence  can  not  avail 

104  U.  S.  11;  Pa.,  etc.,  Co.  v.  St.  L.,  itself  of  the  short  period  of  limita- 

etc.,  Co.,  118  U.  S.  290;  6  S.   C.  R.  tions  prescribed  in  Alabama. 
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being  composed  of  three  corporations,  one  organized  in  that 
state  and  the  others  elsewhere,  and  the  Mississippi  act  author- 
izing the  consolidation  declaring  that  the  same  shall  be  deemed 
to  be  a  citizen  of  that  state. 

Opinion  by  Hill,  J.,  saying,  inter  aUa :  "  The  petition  for 
removal  avers  that  the  defendant  is  a  corporation  created 
by  the  laws  of  Tennessee,  and  has  its  principal  office  and  place 
of  business  in  that  state.  While  this  is  true  in  the  state  of 
Tennessee,  it  is  true  from  the  admitted  facts  as  well  as  the  act 
of  consolidation  of  this  state,  that  it  is  equally  a  corporation 
created  under  the  laws  of  this  state,  and  must  be  treated  as 
such,  so  far  as  it  relates  to  its  contracts  and  liabilities  incurred 
in  this  state." 

Section  Thibty-Two. 

Colglazler  t.  LoalsTllle,  New  Albany  &  Ghicagro  Bailwaj  Co.,  22  Federal 

Reporter  568. 

Citizenship  In  two  states  recognized. 

Suit  in  state  court  in  Indiana  by  a  citizen  thereof  for  per- 
sonal injuries  sustained  in  Indiana;  defendant,  on  showing 
itself  to  be  a  corporation  created  by  the  laws  of  Kentucky  and 
a  citizen  of  Kentucky,  caused  a  removal  of  the  case  to  the  fed- 
eral court;  plaintiff  there  made  allegation  and  proof  that  the 
defendant  was  a  corporation  duly  organized  under  the  laws 
of  Indiana,  and  was  then  and  still  is  a  citizen  of  both  the  States 
of  Kentucky  and  Indiana  by  reason  of  its  organization  in  said 
states  respectively. 

Cause  remanded.* 

»The  ruling  by  Woods,  J.,  cites  Krohn,  66  Fed.  Rep.  655  (Circuit 
Chicago  &  W.  O.  R.  <  o.  v.  Lake  Court  of  Appeals—Lurton,  Severens 
Shore  Co. ,  10  Biss.  122;  S.  C. ,  5  Fed.  and  Swan)  holds  that  a  citizen  of  Ohio 
Rep.  19;  Copeland  v.  Memphis,  etc.,  may,  in  the  Federal  Court  in  Ken- 
Co.,  8  Woods  651;  Uphoff  v.  Chicago,  tucky,  sue  a  consoUdation  formed  of 
etc.,  Co.,  5 Fed.  Rep.  545;  Nashua, etc. ,  corporations  of  Ohio  and  Kentucky, 
Cd.  v.  Boston,  etc.,  Co.,  8  Fed.  Rep.  butTaft,  J.,in  Krohn  v.  Williamson, 
458;  Johnspn  v.  Philadelphia,  etc.  ,Co. ,  62  Fed.  Rep.  869,  877,  places  the  juris- 
9  Fed,  Rep.  6;  Home  v.  Boston  &  M.  diction  upon  the  fact  that  the  Ken- 
R.  Co.,  18  Fed.  Rep.  50;  St.Louis,  etc.,  tucky  corporation  is  the  defendant, 
V.  I.  &  St.  L.  R.  Co.,  9  Biss.  144;  Mul-  saying  that  if  the  consolidation  were 
ler  V.  Dows,  94  XJ.  S.  444.  defendant,  there  would  be  no  jurisdio- 

The  recent  case  of  Williamson  v.  tion. 
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Section  Thikty-Thbeb. 

McGregor,  qal  tarn,  t.  Erie  Bailwaj  Co.,  35  N.  J.  115, 
Foreign  corporation  maj  be  treated  aa  domestic 

The  Erie  Bailroad  company,  although  it  is  a  New  York  cor- 
poration, becomes  a  New  Jersey  corporation  to  the  full  extent 
of  the  powers  and  franchises  confirmed  and  invested  in  it  in 
New  Jersey  by  virtue  of  the  various  legislative  acts  under 
which  its  title  to  roads  there  acquired  by  foreclosure  was  con- 
firmed and  its  own  organization  there  completed;  and  hence  it 
becomes  liable  to  their  penalties  for  charging  excessive  freight 
rates.  A  corporation  may  have  "  a  corporate  entity  in  each 
state,  yet  in  the  general  character  be  of  a  bi-fold  organiza- 
tion." * 

Section  Thibtt-Foub. 

A.  &  Vf.  Spragne  t.  The  Hartford,  Providence  &  Fislikill  Bailroad 

Company,  5  Rhode  Island  233. 

Snit  in  state  conrt  bj  foreign  attachment;  attachment  held  void. 

The  defendant  originally  consisted  of  two  corporations,  organ- 
ized in  Connecticut  and  Ehode  Island,  respectively;  "  these 
were  afterward  united  by  acts  of  said  two  states  and  became 
one  corporation,  having  one  set  of  stockholders  and  officers  and 
one  capital.  Such  defendant  is  not  subject  to  attachment  in 
Ehode  Island  as  a  foreign  corporation;  it  is  only  a  foreign 
corporation,  that  is,  one  exclusively  owing  its  corporate  exist- 
ence to  the  legislation  or  sovereign  act  of  another  state  or  coun- 
try, which  can  be  proceeded  against,  in  the  first  instance,  for 
debt,  by  attachment  of  its  property,  under  Ch.  182,  §  1,  of  the 
Revised  Statutes." 

>  Sprague  v.  Hartford  R.  R.  Co.,  6  R.  Co.  v.  Wheeler,  1  Black  286;  State 
R.  I.  233;  Maryland  v.   Northern  R.    v.  Meetz,  8  Vroom  199. 
R.  Co.,  18  Maryland  194;  O.  &  M.  R. 


CITIZENSHIP   OF   THE    VABIOUS  COKPOBATIONS.  265 


Section  Thibty-Five. 

The  State  of  Maryland  t.  The  Northern  Central  Railway  Company,  18 

Maryland  193^ 

Foreclosure  of  road  lyings  In  different  states. 

Bill  in  the  state  court  to  foreclose  mortgage  upon  a  line  of 
railroad  lying  in  Maryland  and  in  Pennsylvania  and  belonging 
to  the  defendant,  a  corporation  incorporated  in  each  of  these 
two  states;  plea  that  court  has  no  jurisdiction,  overruled. 

The  plea  that  court  has  no  jurisdiction  is  not  tenable  either 
on  the  ground  that  the  property  lies  in  part  in  another  state 
or  that  corporate  existence  is  derived  in  part  from  a  charter  of 
another  state;  such  corporation  exercising  its  franchises  here 
is  subject  to  our  jurisdiction,'  and  "maybe  restrained  here 
from  expending  their  funds  for  any  other  than  corporate  pur- 
poses anywhere;"  hence  this  body  politic  must,  for  the  pur- 
poses of  justice,  "  be  treated  as  a  separate  corporation  by  the 
coui-ts  of  justice  of  each  government  from  which  it  derives  its 
being,  that  is,  as  a  domestic  legal  entity  to  the  extent  of  the 
government  under  which  it  acts,  and  as  a  foreign  corporation 
as  regards  the  other  sources  of  its  existence." 

Section  Thiety-Six. 

Lizzie  Copeland,  Administratrix,  t.  The  Xemphis  &  Charleston  Bail- 
road  Company,  3  Woods,  651. 

Citizenship  of  a  foreign  corporation  re-incorporated. 

Suit  in  state  court  in  Alabama  by  a  citizen  thereof;  cause 
removed  to  federal  court;  remanded. 

Defendant  was  incorporated  in  Tennessee,  and  claimed  to 
remove  because  it  was  a  citizen  of  Tennessee. 

The  statement  of  the  case  does  not  show  where  the  injury 
occurred. 

The  court  reviews  the  acts  of  the  legislature  of  Alabama  and 
holds  that  they  were  not  merely  for  the  purpose  of  allowing 

1  2  Bland,  96, 147, 148;  1  Code,  page  540,  Sees.  99,  101, 102. 
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the  Tennessee  corporation  to  operate  in  Alabama,  but  were  in 
fact  and  in  law  a  re-incorporation  in  Alabama;  one  of  the  sig- 
nificant phrases  used  in  the  act  is,  "  the  company  hereby 
incorporated; "  the  title  also  declares  its  purpose ''  to  incorpo- 
rate "  the  company. 

*'  But  it  is  claimed  by  counsel  for  the  railroad  company  that 
even  admitting  that  the  act  of  January  7, 1850,  was  a  charter, 
yet  it  was  a  charter  conferred  on  a  corporation  of  the  State  of 
Tennessee,  without  creating  a  new  corporate  body.  It  is  true 
that  two  states  may  unite  in  creating  one  and  the  same  corpo- 
rate body,  and  it  was  so  held  in  Railroad  Co.  v.  Harris.*  But 
when  two  states  unite  to  create  the  same  body  corporate,  it  is 
a  citizen  of  each  of  the  states  by  whose  legislature  it  is 
created."  * 

Section  Thibty-Sbven. 

Ooodlett  T.  L.  &  N.  B.  Co.,  122  U.  S.  391;  7  S.  C.  R.  1254. 

Distinetion  between  permission  to  operate  and  grant  of  corporate 

existenee. 

Louisville  &  Nashville  Railroad  Company,  defendant,  was 
incorporated  in  Kentucky,  to  build  a  road  to  the  state  line, 
between  Kentucky  and  Tennessee.  Thereafter  the  legislature 
of  Tennessee  passed  an  act,  entitled  "  An  act  to  incorporate 
the  Louisville  &  Nashville  Railroad  Company."  Giving  to 
the  defendant  the  right  of  way  to  construct  its  line,  and  all 
necessary  powers,  the  act  contained  other  provisions  and  direc- 
tions, among  which  was  one  entitling  the  stockholders  residing 
in  Tennessee  to  be  represented  in  the  directory. 

The  entire  act  is  examined,  and  although  the  word  incorpo- 
rate is  used  in  the  title,  yet  the  court  holds  that  its  intent  was 
not  to  create  a  new  company,  but  simply  to  give  license  to  the 
existing  company  to  extend  its  line  through  Tennessee.  Hence 
it  is  not  a  Tennessee  corporation,  and  having  been  there  sued, 
it  properly  removed  the  cause  to  the  federal  court. 

» 12  Wall.  65.  O.  &   M.  R.  B.  Co.  v,  Wheeler,  1 

•R.  R.  Co.  V.  Whitton,  18  W^alL  270;  Black  286. 
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Section  TniBTT-EutnT. 

Mlssoari,  K.  &  T.  By.  Go.  t.  Texas  &  St.  L.  By.  Co.,  10  Fed.  497. 

Same  topic. 

Bill  in  federal  court  in  Texas  for  injunction  to  restrain  de- 
fendant from  making  a  crossing  over  complainant's  track. 
The  court  sustains  the  jurisdiction;  McCormick,  D.  J. 

Complainant  was  incorporated  in  Kansas;  and  on  August  2, 
1870,  the  legislature  of  Texas  passed  an  act  giving  it  the  right 
to  build  through  Texas,  and  that,  for  such  purpose,  it  should 
have  and  exercise  all  the  rights,  powers,  privileges  and  immu- 
nities granted  by  its  acts  of  incorporation,  so  far  as  the  same 
may  be  applicable  to  this  state  (Texas),  together  "  with  all  the 
rights,  powers,  privileges  and  immunities  conferred  by  all 
general  laws  now  existing  or  that  hereafter  may  be  passed  by 
the  legislature  of  the  State  of  Texas  in  relation  to  railroad 
corporations,  in  same  manner  and  to  same  extent  as  if  incor- 
porated by  this  state,  provided  the  said  company  shall  keep  an 
office  within  this  state."  Originally  the  courts  hesitated  about 
entertaining  jurisdiction  of  corporations,  not  deeming  them  to 
be  citizens,  but  then  it  was  considered  that  they  are  composed 
of,  and  representative  of,  real,  natural  persons,  who  have  rights 
to  be  protected  and  enforced,  and  from  this  grew  the  doctrine 
of  considering  them  to  be  citizens  of  the  states  which  created 
them,  by  presuming  such  natural  persons  to  be  citizens  thereof.* 
So  far  as  developed  by  the  adjudged  cases,  *  the  rule  is,  that 
where  the  act  of  a  state  provides  for  the  incorporation  and 
organization  of  a  company  it  becomes  a  citizen  of  such  state, 
although  the  same  persons,  by  the  same  corporate  name, 
have  been  incorporated  with  the  same  powers  and  for  the 
same  object  by  another  state;  but  when  the  act  does  not  cre- 
ate the  corporation,  but  recognizes  it  as  already  existing  by 
the  laws  of  another  state,  and  extends  to  it  like  powers  as  it 
has  from  the  other  state,  then  such  act  is  construed  only  as  a 
license  enlarging  the  company's  field  of  operations;  and  when 
the  company  operates  in  such  other  state  it  does  not  become  a 

1 5  Cranch  87;  2  How.  658;  16  How.       •  1  Black  297, 298;  18  WaU.  284;  R. 
825;  20  How.  282.  B.  v.  Harris,  12  WaU.  66. 
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corporation  of  that  state,  but  goes  there  as  a  corporation  of 
another  state;  it  is  liable  to  be  suecl  in  such  new  state,  but  is 
shorn  of  none  of  its  qualities  as  a  corporation  of  another  state. 
Complainant,  though  operating  in  Texas  under  the  privileges 
of  the  statutes  thereof  above  referred  to,  remained  a  citizen  of 
Kansas,  and  as  such,  privileged  to  elect  to  sue  in  the  federal 
court  in  Texas. 


Section  Thiety-Nine. 

Pennsylvania  B.  Co.  t.  St.  Louis,  A.  &  T.  H.  E.  Co.,  118  U.  S.  290;  6  S.  C. 
R.  1004.     Petition  for  rehearing  overruled,  118  U.  S.  630;  7  S.  C.  R.  24. 

Same  topic 

Bill  in  the  federal  court  by  the  St.  Louis,  Alton  &  Terre 
Haute  Railroad  Company  against  the  Indianapolis  &  St.  Louis 
Railroad  Company,  to  recover  rent.  The  complainant  was  in- 
corporated under  the  laws  of  Illinois  and  owned  a  road  there, 
and  also  a  few  miles  of  road  in  Indiana,  which  latter  portion 
it  leased  to  the  defendant;  the  owning  or  operating  of  this 
portion  in  Indiana,  or  even  of  a  road  through  Indiana,  would 
notmake  the  complainant  a  citizen  of  Indiana,  nor  would  it 
become  such  by  an  act  of  the  legislature  of  Indiana,  conferring 
on  this  Illinois  corporation,  by  its  Illinois  corporate  name,  such 
powers  to  enable  it  to  use  and  control  that  part  of  its  road  in 
Indiana,  as  have  been  conferred  upon  it  by  the  state  which 
created  it.  To  make  an  existing  company  a  corporation  of 
another  state,  the  language  used  must  imply  creation  or  adop- 
tion in  such  form  as  to  confer  the  power  usually  exercised  over 
corporations  by  the  state  or  by  the  legislature,  and  such  alle- 
giance as  a  state  corporation  owes  16  its  creator,  and  it  does  not 
become  such  new  corporation  of  another  state,  until  it  does 
some  act  which  signiifies  its  acceptance  of  this  legislation  and 
its  purpose  to  be  governed  by  it.  The  mere  grant  of  privileges 
or  powers  to  an  existing  corporation,  without  more,  does  not 
make  it  a  citizen  of  the  state  conferring  such  powers.  The 
facts  of  this  case  do  not  show  such  new  incorporation.  The 
Terre  Haute  &  Alton  Railroad  Company  was  incorporated  in 
Illinois  by  special  act  of  January  28,  1851,  and  by  an  act  of 
February  11,  1851,  of  the  legislature  of  Indiana,  was  permitted 


CITIZENSHIP  OF  THE   VARIOUS  CORPORATIONS.  269 

to  extend  its  road  a  few  miles  into  Indiana.  The  property  of 
said  company  was  sold  under  foreclosure,  the  purchasers  or- 
ganized under  an  Illinois  act  as  the  St.  Louis,  Alton  &  Terre 
Haute  Railroad  Company  (the  complainant),  and  "  by  the  Illi- 
nois statute  succeeded  to  all  the  franchises  of  the  original  Tene 
Haute,  Alton  &  St.  Louis  Company.  As  these  included  all 
the  powers  necessary  to  operate  the  few  miles  of  the  l-oad  in 
Indiana,  under  the  act  of  February  11,1851,  it  was  unnecessary 
to  seek  an  act  of  incorporation  from  that  state."  The  said 
purchasers  did,  however,  file  with  the  secretary  of  state  of 
Indiana,  a  certificate  of  the  organization  of  the  new  company, 
with  the  names  of  the  first  directors;  and  it  is  argued  that  this 
makes  it  an  Indiana  corporation.  A  critical  examination 
thereof  renders  it  very  doubtful  whether  that  was  its  purpose, 
but  rathcx-  indicates  that  it  was  intended  to  secure  and  perpet- 
uate the  rights  granted  to  the  Terre  Haute  &  Alton  Company, 
by  the  act  of  February  11,  1851.  At  all  events,  no  evidence 
exists  of  the  agreement  of  the  new  Illinois  company  to  accept 
of  or  act  under  this  attempt  at  organization  under  the  Indiana 
laws.  They  never  held  an  election  for  directors  of  the  Indiana 
corporation,  if  one  existed,  and  they  never  in  any  other  manner 
recognized  the  existence  of  an  Indiana  corporation  of  the 
same  name,  and  hence  never  became  an  Indiana  corporation. 
Neither  is  the  defendant,  the  Indianapolis  &  St.  Louis  Com- 
pany, an  Illinois  corporation.'  Hence,  complainant  properly 
brought  its  bill  in  the  federal  court. 


Section  Forty. 

Ballroad  Co.  t.  Harris,  12  Wall.  65. 
Same  topic. 

The  Baltimore  &  Ohio  Eailroad  Company  was  incorporated 
in  Maryland,  February  28,  1827.  On  March  8,  1827,  the 
legislature  of  Virginia  passed  an  act,  reciting  the  Maryland 
act,  giving  the  company  the  same  rights  and  privileges  in 
Virginia  that  it  had  received  in  Maryland,  and  subjecting  it 

*  For  the  same  reasons  given  in  Railway  Ck>.  v.  Whitton,  18  Wall.  270; 
MuUer  v.  Dows,  94  U.  S.  444. 
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to  the  same  penalties  and  obligations  and  reserving  to  the 
state  and  its  citizens  the  same  rights,  privileges  and  immunities 
which  had  been  reserved  to  Maryland.  Thereafter  Congress 
gave  the  corporation  similar  privileges  in  the  District  of  Co- 
lumbia. It  is  held  that  this  did  not  create  a  new  corporation 
in  the  district  nor  in  Virginia,  but  was  only  the  grant  of  a 
license  to  the  existing  Maryland  corporation  to  there  extend 
its  line.  It  is  conclusively  presumed  to  be  a  citizen  of  the 
state  where  it  was  created.'  It  can  not  migrate,  but  may  ex- 
ercise its  authority  in  a  foreign  territory  upon  such  conditions 
as  may  be  prescribed  by  the  law  of  the  place.  One  of  these 
may  be  that  it  shall  consent  to  be  sued  there.  If  it  do  business 
there  it  will  be  presumed  to  have  assented,  and  will  be  bound 
accordingly.*  Hence  defendant  was  properly  sued  in  the  Dis- 
trict of  Columbia;  its  pleas  that  it  was  not  an  inhabitant  of 
the  District  when  the  writ  was  served,  and  that  it  was  not 
found  in  the  District,  were  properly  overruled.  It  is  well 
settled  that  corporations  of  one  state  may  exercise  their  facul- 
ties in  another,  so  far  and  on  such  terms  and  to  such  extent 
as  may  be  permitted  by  the  latter.'  This  case  comes  under 
this  view.* 

Section   Fokty-Onb. 

Morgan  t.  East  Tenn.  &  Y.  B.  Co.,  48  Fed.  705. 

Conferring  on  the  bnyer  the  seller's  privileges,  does  not  moke  a 

domestic  eorporation. 

The  purchase  by  a  Tennessee  corporation  of  a  railroad  in 
Georgia,  sold  in  accordance  with  the  statute,  which  confers  on 
the  purchaser  "  all  the  rights  and  privileges "  of  the  seller, 

'Louisvine,  C.  &  C.  R.  R.  Co,  v.  'Blackstone  Mfg.  Co.    v.  Inhabi- 

LetBon,  2  How.  497:  Marshall  v.  The  tants,  18  Gray,  489;  Bank  of  Augusta 

B.  &  O.  R.  R.  Ck>.,  16  Id.  829;  O.  &  v.  Earle,  18  Peters  588. 

M.  R.  R.  Co.  V.  Wheeler,  1  Black  ^The  case  is  an  instructive  one  in 

297.  its  reasoning  and  citations, 

'Lafayette  Ins.  Co.  v.  French,  18 
How.  406. 
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does  not  make  the  purchaser  a  Georgia  corporation,  and  hence 
does  not  prevent  it,  when  sued  in  Georgia,  from  removing 
the  cause  to  the  federal  court.^ 


Section  Foety-Two. 

Sundry  Instanees. 

A  Connecticut  corporation  operating  in  West  Virginia  does 
not  there  become  a  domestic  road,  although  the  statute  says 
that  all  foreign  roads  there  operating  for  a  certain  time  after 
its  enactment  shall  be  declared  to  be  domestic;  the  state  can 
not  thus  deprive  the  defendant  of  its  right  to  resort  to  the 
federal  courts.  Kece  v.  Newport  News  &  M.  V.  Co.,  32  W. 
Va.  164,  9  S.  E.  212. 

Nor  does  a  Wisconsin  corporation  become  a  domestic  one  in 
Minnesota  under  a  similar  statute;  the  whole  act  is  construed 
iis  an  unlawful  attempt  to  oust  the  federal  courts  of  their  juris- 
diction. The  statute  says  all  foreign  corporations  remaining 
in  the  state  for  sixty  days  after  its  enactment  shall  be  deemed 
to  be  domestic.  The  hardship  is  alluded  to  which  they  would 
experience  if  attempting  to  remove  from  the  state.  Chicago, 
W.  &  St.  P.  Ky.  Co.  V.  Becker,  32  Fed.  849. 

Territorial  corporations  do  not  become  "  federal "  corpora- 
tions by  receiving  permission  from  congress  to  extend  lines 
through  the  Indian  Territory.  Conlon  v.  Oregon  S.  L.  &  U. 
N.  Co.,  28  Pac.  501. 

Filing  copy  of  articles  with  secretary  of  state  under  Iowa 
statute  of  X  7111th  General  Assembly,  and  thus  obtaining 
power  to  extend  lines  into  Iowa  and  to  exercise  all  the  fran- 
chises of  an  Iowa  corporation  does  not  make  the  company  an 
Iowa  corporation.  Chicago,  I.  &  N.  R.  R.  Co.  v.  Minn.  &  N. 
W.  R.  Co.,  29  Fed.  337. 

The  Baltimore  &  Ohio  R.  Co.  has  merely  a  license  to  oper- 

1  Citing  Railroad  Co.  v.  Harris,  12  are  said  to  be   cases  in  which  the 

Wall.  65;  Callahan  v.  Railroad  Co.,  foreign   corporation  merely  obtains 

11    Federal   586;    Railroad    Co.    v.  permission   to  operate  in   the  state 

Koontz,  104  U.  S.  5;  Railroad  Co.  v.  without  receiving  any  new  corpo- 

Cary,  28  Ohio  St.  208;  aU  of  which  rate  grant  or  capacity  therein. 
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ate  in  West  Virginia;  it  is  a  Maryland  corporation.  County 
Court  V.  Baltimore  &  Ohio  E.  Co.,  35  Federal  161. 

When  the  road  lies  in  three  states,  the  receivership  is  an 
independent  proceeding  in  each.  It  is  not  a  principal  proceed- 
ing in  either.  Parties  can  have  relief  in  either  proceeding. 
In  re  U.  S.  KoUing  Stock  Co.,  55  How.  Pr.  286. 

Bill  for  accounting  and  dividends  againsb  road  in  two  states. 
Jurisdiction  lies  in  either;  to  deny  this  is  said  to  lead  to  the 
absurd  conclusion  that  it  is  in  neither.  Richardson  v.  Vermont, 
etc.,  E.  R.  Co.,  44  Vt.  613. 

A  national  bank  is  a  domestic  corporation  in  the  place  in 
which  it  is  located.  Hummel  v.  First  N.  Bk.  (Col.)  32  Pacific 
E.  72. 
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CHAPTER  X. 

■ 

RIGHTS  OF  CREDITORS  RECOGNIZED, 

For  the  purpose  of  protecting  creditors,  an  old  corporation 
is  presumed  to  be  continued  in  a  new  one  chartered  to  succeed 
it,  and  its  property  and  liabilities  attach  to  the  new  one,  unless 
there  is  express  provision  to  the  contrary. 

The  inquiry  generally  resolves  itself  into  the  construction  of 
the  particular  statutes  involved,  requiring  the  new  corporation 
to  assume  the  liabilities  of  the  old. 

Though  a  combination  by  reason  of  its  illegality  might  be 
barred  from  recovering  its  demands,  yet  its  receiver,  as  rep- 
resenting its  innocent  creditors,  may  for  their  protection  so 
do;  the  creditors  are  not  in  pari  delicto  with  the  combination, 
although  the  stockholders  or  members  thereof  may  be. 

The  succeeding  company  is  at  times  held  liable  to  the  credit- 
ors of  the  predecessor  upon  the  general  equitable  principle, 
applicable  to  creditors'  bills,  that  it  has  received,  without  ade- 
quate consideration,  assets  of  the  predecessor  which  are  equita- 
bly chargeable  with  the  debts  of  the  same. 

The  new  company  buying  the  assets  of  the  old  and  paying 
for  the  same  with  the  stock  of  the  new  company  is,  so  far  as 
creditors  are  concerned,  substantially  the  old  company  under  a 
new  name,  and  takes  such  assets  subject  to  the  debts  of  the 
old  company. 

The  remedy  has  been  held  to  be  at  law  directly  against  the 
new  company  where  it  had  become  the  successor  of  the  former 
or  had  expressly  or  by  implication  assumed  its  debts,  or  in 
equity  against  the  assets  transferred,  and  a  judgment  has  not 
been  deemed  a  pre-requisite  in  all  such  cases. 

The  protection  of  creditors  extends  even  to  holding  person- 
ally liable  the  trustees  or  managers  who  manipulated  the 
transfers. 
18 
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Section  One. 

Bronghton  t.  Pensacola,  93  U.  a  266. 
To  protect  creditors,  the  former  corporation  is  presumed  continaed. 

Bill  in  equity  by  complainant  to  recover  from  defendant  city 
amount  due  on  coupons.  The  city  of  Pensacola  was  re-char- 
tered" in  1839,  by  act  of  legislature  of  Territory  of  Florida;  its 
powers  were  vested  in  a  mayor  and  aldermen,  who  were  at  all 
times  to  continue  "  to  act  in  their  respective  functions  "  until 
the  election  and  qualification  of  their  successors  in  oflBce.  They 
were  eili powered  by  sundry  successive  acts,  passed  prior  to 
T868,  to  borrow  money  and  issue  bonds  to  aid  railroads,  and  to 
levy  taxes  for  meeting  them ;  bonds  so  issued  are  held  by  the 
plaintiff. 

The  constitution  of  1868,  and  legislation  held  thereunder, 
establish  a  uniform  system  of  municipal  government,  and  pro- 
vide for  the  reorganization  of  municij^alities.  The  city  accord- 
ingly surrendered  its  charter,  but  failing  to  otherwise  comply 
with  the  law,  it  was  not  reorganized.  Its  citizens,  deeming 
themselves  to  be  without  any  municipal  incorporation,  then 
organized  under  the  law  of  1869,  which  provided  for  such  cases. 

Plaintiff  made  demand  on  said  last  organization  for  paj^ment 
of  his  coupons  ;  same  was  refused  on  the  ground  that  it  was  a 
new  and  distinct  organization  from  the  one  which  issued  the 
bonds,  and  not  liable  for  the  same ;  plaintiff  brings  his  bill  in 
equity  to  enforce  payment. 

Following  is  opinion  of  the  court  in  full: 

"  By  an  act  pa.ss3d  on  the  2d  of  March,  1839,  by  the  then 
Territory,  now  State,  of  Florida,  the  city  of  Pensacola,  at  the 
time  a  pre-existing  corporation,  was  re-chartered,  and  its 
powers  were  vested  in  a  mayor  and  board  of  aldermen,  who 
were,  at  all  times,  to  continue  ''  to  act  in  their  respective  func- 
tions until  the  election  and  qualification  of  their  successors  in 
oflBce.  Among  the  powers  conferred  by  the  charter  was  the 
power  to  borrow  money,  not  exceeding  $5,000  a  year,  and  to 
levy  taxes  and  provide  for  their  collection,  with  a  limitation 
of  the  amount  to  be  levied  upon  real  estate  to  three-fourths 
of  one  per  cent. 
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In  December,  1850,  by  an  amendatory  act,  these  limitations 
were  repealed,  and  a  larger  loan,  and  a  greater  rate  of  taxa- 
tion upon  real  estate  were  allowed.  By  a  farther  amenda- 
tory act,  passed  on  the  3d  of  Januar}'^,  1853,  the  mayor  and 
aldermen,  with  the  consent  of  a  majority  of  the  corporation, 
were  authorized  to  subscribe,  in  the  name  of  the  city,  any 
amount  of  money  which  they  might  deem  necessary  to  any 
railroad  leading  from  the  city,  and  for  the  purpose  of  procur- 
ing the  amount  of  the  subscription,  were  empowered  to  bor- 
row the  same,  and  impose  a  tax  upon  real  estate  within  its 
limits,  not  exceeding  two  percent  on  the  assessed  value  of  the 
propsrty.  By  another  act,  passed  in  the  same  month,  the 
Alabama  and  Florida  Railroad  Company  was  chartered  to 
construct  a  railroad  from  some  point  on  Pensacola  Bay  (the 
city  being  the  point  afterward  selected)  northward  to  the 
boundary  line  of  Florida  and  Alabama,  and  there  to  connect 
with  another  line  qf  road  to  be  constructed  from  the  city  of 
Montgomery,  Alabama. 

Under  the  act  of  January  3,  1853,  the  city  of  Pensacola 
subscribed  $250,000  to  the  capital  stock  of  this  railroad  com- 
pany, and  in  payment  of  the  same  executed  and  delivered 
to  the  company  five  hundred  bonds  of  $500  each,  payable 
twenty  years  after  date,  with  interest  at  the  rate  of  seven  per 
cent  per  annum,  payable  semi-annually  on  the  first  days  of 
January  and  July,  at  such  bank  in  the  city  of  New  York  as 
the  treasurer  might  direct,  on  the  surrender  of  the  coupons 
for  such  interest  attached  to  the  bonds. 

The  plaintiff  is  the  holder  of  sixteen  hundred  and  ninety  of 
these  coupons,  now  past  due,  and  alleges  that  the  city  has 
never  made  any  provision  for  their  payment  at  any  bank  in 
the  city  of  New  York,  or  at  any  other  place;  that,  until  about 
the  1st  of  January,  1871,  the  city  received  the  coupons  in  pay- 
ment of  taxes,  although  the  taxes  assessed  were  never  suffi- 
cient to  absorb  the  coupons  as  they  matured,  but  that  since 
that  time  the  city  has  refused,  and  still  refuses,  to  recognize 
its  obligation  to  pay  them.  Several  judgments  have  been  re- 
covered by  other  parties  upon  coupons  of  the  same  kind  against 
the  city;  but  executions  issued  thereon  have  been  returned 
wholly  unsatisfied,  because  the  city  possessed  no  property  out 
of  which  thev  could  be  made. 

The  constitution  of  Florida,  adopted  in  1868,  provided  that 


276  BIGHTS   OF  CBEDIT0B8    BECOGNIZED. 

the  legislature  should  "  establish  a  uniform  system  of  county, 
township,  and  municipal  government."  In  pursuance  of  this 
requirement,  the  legislature  in  1868  and  1869  passed  acts  "  to 
provide  for  the  incorporation  of  cities  and  towns,  and  to  estab- 
lish a  uniform  system  of  municipal  government "  in  the  state. 
These  acts  authorized  the  establishment  of  a  municipal  gov- 
ernment, with  corporate  powers  and  privileges,  by  the  volun- 
tary action  of  the  male  inhabitants  of  any  hamlet,  village,  or 
town  in  the  state,  not  less  than  one  hundred  in  number;  and 
also  provided  for  the  reorganization  of  existing  municipal 
corporations  under  their  provisions.  Under  these  acts  the 
charter  of  the  city  was  surrendered,  and  attempts  were  made 
to  reorganize  its  government;  but  these  attempts  failed,  be- 
cause the  reorganization  was  not  made  within  the  periods  pre- 
scribed. In  consequence  of  such  failure,  and  because  the  acts 
provided  for  the  cessation  of  corporate  authority  in  case  the 
reorganization  was  not  effected  within  the  periods  designated, 
the  citizens  residing  within  the  limits  of  the  city  proceeded  to 
establish  a  municipal  government  with  corporate  authority, 
under  the  act  of  1869,  as  citizens  not  having  any  existing 
corporation  were  authorized  to  do.  Such  establishment  or  re- 
organization of  government  having  been  effected,  the  plaintiff 
applied  to  its  officers  for  the  payment  of  the  coupons  held  by 
him;  but  the  payment  was  refused,  they  insisting  that  they 
were  officers  of  a  new  and  distinct  corporation  from  the  one 
which  issued  the  bonds  and  coupons  mentioned,  and  that  the 
present  corporation  was  not  responsible  for  them.  The  plaint- 
iff thereupon  filed  the  present  bill,  asking  for  a  decree  for  the 
amount  of  the  coupons  held  by  him  against  the  city  of  Pensa- 
cola;  that  the  city  be  compelled  to  levy  a  tax  upon  real 
and  personal  property  within  its  limits  sufficient  to  satisfy 
such  decree  and  costs,  and  for  general  relief.  Upon  demurrer, 
the  bill  was  dismissed;  and  on  appeal,  the  case  is  brought  here 
for  our  consideration. 

The  ancient  doctrine  that  upon  the  repeal  of  a  private  cor- 
poration its  debts  were  extinguished,  and  its  real  property 
reverted  to  its  grantors,  and  its  personal  property  vested  in 
the  state,  has  been  so  far  modified  by  modem  adjudications, 
that  a  court  of  equity  will  now  lay  hold  of  the  property  of  a 
dissolved  corporation,  and  administer  it  for  the  benefit  of  its 
creditors  and  stockholders.    The  obligation  of  contracts^  made 
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whilst  the  corporation  was  in  existence,  survives  its  dissolu- 
tion; and  the  contract  may  be  enforced  by  a  court  of  equity, 
so  far  as  to  subject,  for  their  satisfaction,  any  property  pos- 
sessed by  the  corporation  at  the  time.  In  the  view  of  equity, 
its  property  constitutes  a  trust  fund  pledged  to  the  payment  of 
the  debts  of  creditors  and  stockholders;  and  if  a  municipal 
corporation,  upon  the  surrender,  or  extinction  in  other  ways, 
of  its  charter,  is  possessed  of  any  property,  a  court  of  equity 
will  equally  take  possession  of  it  for  the  benefit  of  the  credit- 
ors of  the  corporation.  In  this  case  it  is  averred  in  the  bill 
that  the  city  of  Pensacola,  upon  the  surrender  of  its  original 
charter,  did  not  possess  any  property. 

It  is  not  necessary,  however,  in  the  view  we  take  of  the  pro- 
ceedings for  the  reorganization  of  the  city  government,  to 
consider  the  effect  of  an  absolute  repeal  of  the  charter  of  a 
municipal  corporation  upon  its  obligations.  It  is  sufficient 
that  here,  in  our  judgment,  there  was  a  continuation  of  the 
corporation  of  Pensacola,  with  its  original  rights  of  property 
and  obligations;  not  a  new  and  distinct  creation  of  corporate 
capacity  and  liability. 

The  constitution  of  1868  only  designed  to  secure  uniformity 
in  county,  township  and  municipal  government.  It  contem- 
plated no  change  in  existing  liabilities.  The  acts  of  1868  and 
1869,  passed  to  carry  into  effect  the  constitutional  provisions, 
aimed  solely  to  secure  this  uniformity.  They  do  not  even 
allude  to  previous  liabilities.  Although  a  municipal  corpora- 
tion, so  far  as  it  is  invested  with  subordinate  legislative  powers 
for  local  purposes,  is  a  mere  instrumentality  of  the  state  for 
the  convenient  administration  of  government,  yet,  when 
authorized  to  take  stock  in  a  railroad  company,  and  issue  its 
obligations  in  payment  of  the  stock,  it  is  to  that  extent  to  be 
deemed  a  private  corporation,  and  its  obligations  are  secured 
by  all  the  guaranties  which  protect  the  engagements  of  private 
individuals.  The  inhibition  of  the  constitution,  which  pre- 
serves against  the  interference  of  a  state  the  sacredness  of 
contracts,  applies  to  the  liabilities  of  municipal  corporations 
created  by  its  permission;  and  although  the  repeal  or  modifi- 
cation of  the  charter  of  a  corporation  of  that  kind  is  not  within 
the  inhibition,  yet  it  will  not  be  admitted,  where  its  legislation 
is  susceptible  of  another  construction,  that  the  state  has  in 
this  way  sanctioned  an  evasion  of,  or  escape  from  liabilities, 
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the  creation  of  which  is  authorized.  When,  therefore,  a  ne\r 
form  is  given  to  an  old  municipal  corporation,  or  such  a  corpo- 
ration is  reorganized  under  a  new  charter,  taking  in  its  new 
organization  the  place  of  the  old  one,  embracing  substantially 
the  same  corporators  and  the  same  territory,  it  will  be  pre- 
sumed that  the  legislature  intended  a  continued  existence  of 
the  same  corporation,  although  different  powers  are  possessed 
under  the  new  charter,  and  different  officers  administer  its 
affairs;  and,  in  the  absence  of  express  provision  for  their  pay- 
ment otherwise,  it  will  also  be  presumed  in  such  case  that  the 
legislature  intended  that  the  liabilities  as  well  as  the  rights  of 
property  of  the  corporation  in  its  old  form  should  accompany 
the  corporation  in  its  reorganization.  That  such  was  the  in- 
tention of  the  State  of  Florida  in  the  present  case,  we  have  no 
doubt;  to  suppose  otherwise  would  be  to  impute  to  her  an  in- 
sensibility to  the  claims  of  morality  and  justice,  which  nothing 
in  her  historv  warrants. 

The  principle  which  applies  to  the  state  would  seem  to  be 
applicable  to  cases  of  this  kind.  Obligations  contracted  by  its 
agents  continue  against  the  state,  whatever  changes  may  take 
place  in  its  constitution  of  government.  "  The  new  govern- 
laent,"  says  Wheaton,  "  succeeds  to  the  fiscal  rights,  and  is 
bound  to  fulfill  the  fiscal  obligations  of  the  former  g  :> vemment. 
It  becomes  entitled  to  the  public  domain  and  other  property  of 
the  state,  and  is  bound  to  pay  its  debts  previously  contracted." 
Inter.  Law,  30.  So,  a  change  in  the  charter  of  a  municipal  cor- 
poration, in  whole  or  in  part,  by  an  amendment  of  its  provis- 
ions, or  the  substitution  of  a  new  charter  in  place  of  the  old 
one,  should  not  be  deemed,  in  the  absence  of  express  legislative 
declaration  otherwise,  to  affect  the  identity  of  the  corporation, 
or  to  relieve  it  from  its  previous  liabilities. 

In  a  case  recently  decided  by  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Florida,  Milner's 
Administrator  v.  City  of  Pensacola,  2  Woods,  632,  the  effect  of 
the  legislation  of  the  state  upon  the  corporate  existence  of  the 
city  of  Pensacola  was  examined.  The  court  held  and  sustained 
its  conclusion  in  an  able  and  well  considered  opinion,  that  the 
reorganization  of  the  city,  under  the  act  of  1869,  was  simply 
the  assumption  by  the  city  of  the  new  powers  and  privileges 
which  the  act  conferred,  and  was  not  the  creation  of  a  new 
corporation — a  conclusion  which  accords  with  our  judgment. 
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It  follows,  from  the  views  we  have  expressed,  that  the  rem- 
edy of  the  plaintiff  was  not  by  a  suit  in  equity,  but  by  an  ac- 
tion at  law  against  the  present  corporation  upon  the  coupons; 
and  if  judgment  be  recovered  thereon  and  not  be  paid,  then 
by  mandamus  upon  its  officers  to  compel  them  to  raise  the 
requisite  funds  for  its  payment  in  the  manner  prescribed  by 
its  charter. 

Decree  affirmed^  without  prejudice  to  the  plaintiff^s  right  to 
proceed  at  law. 

Section  Two. 

Polhomus  T.  Fitchbnrg  B.  Co.,  8  N.  Y.  Supp.  827;  aifirmed,  128  N.  Y. 

502;  26  N.  E.  81.    (Three  judges  dissent.) 

The  New  York  statute  construed. 

Where  the  rights  of  the  creditors  are  protected  by  the  stat- 
ute, the  chief  inquiry  is  necessarily  upon  its  construction. 
The  New  York  statute  of  1869,  Ch.  917,  provides  that  the  new 
corporation  shall,  as  fully  as  though  incurred  by  itself,  become 
liable  for  all  "  debts  and  liabilities,"  except  mortga^ee^  of  the 
constituent  companies. 

Plaintiff  is  the  holder  of  bonds  and  coupons  made  by,  arid 
secured  by  mortgage  of,  one  of  the  constituent  companies;  it 
is  decided  that  the  bonds  are  the  debt,  and  hence  the  new  cor- 
poration is  liable  thereon,  and  it  is  also  said,  though  evidently 
only  a  dictum,  that  the  mortgage  would  not  be  extended  to  the 
new  corporation  property,  but  would  be  limited  to  what  it 
originally  covered. 

This  case  is  affirmed  in  a  strong  and  well  reasoned  opinion 
by  the  appellate  court,  showing  the  fallacy  of  defendant's  con- 
t3nding  that  "  mortgages,"  meant  the  same  as  "  mortgage 
debts; "  for  if  this  were  so,  it  would  follow  that  the  unsecured 
creditor  of  a  constituent  company  would  really  occupy  a  better 
position  than  the  secured  one;  as  the  former  could  hold  both 
companies,  and  the  latter  could  look  only  to  histnortgage  and 
to  the  constituent  company,  which,  however,  would  be  practi- 
cally out  of  existence.  Nevertheless  three  judges  (out  of  a 
total  of  seven)  dissent,  giving,  however,  no  opinion,  interesting 
as  it  would  be  to  learn  what  possible  opinion  they  could  give 
on  so  plain  a  case. 
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Defendant  contended  that  as  the  new  corporation's  prop- 
erty would  in  no. event  be  covered  by  the  old  mortgages,  the 
words  "  except  mortgages  "  need  not  be  in  the  statute  for  that 
purpose,  and  must  be  in  for  some  purpose,  hence,  to  stand,  as 
they  contend,  as  a  release  of  "  mortgage  debts."  The  court, 
however,  answers  by  admitting  that  the  words  may  be  sur- 
plusage (a  not  uncommon  legislative  occurrence)  and  says 
further  that  they  may  be  there  from  an  abundance  of  caution 
to  make  certain  that  all  liens  and  incumbrances  will  remain  as 
before  the  consolidation,  neither  impaired  nor  extended. 

Which  view  is  strengthened  when  reading  the  statute  itself. 
"  Sec.  5.  The  rights  of  all  creditors  of,  and  aJl  liens  upouy  the 
property  of  either  of  said  corporations  shall  be  preserved  un- 
impaired, and  the  respective  corporations  shall  be  deemed  to 
continue  in  existence  to  preserve  the  same,  and  all  debts  and 
liabilities  incurred  by  either  of  said  corporations,  eaxept  Tnort- 
gages^  shall  thenceforth  attach  to  such  new  corporation,  and 
be  enforced  against  it  and  its  property  to  the  same  extent  as 
if  said  debts  or  liabilities  had  been  incurred  or  contracted  by  it." 

Section  Thbee. 

Mobile  &  M.  By.  Go.  t.  Gilmer,  85  Ala.  422;  5  Southern  188. 
Meaning  of  **  Creditor*'  in  statute  explained. 

Plaintiff  had  a  contract  with  a  railroad  whereby  they  agreed 
to  establish  a  flag  station  on  his  land;  thereafter  the  company 
consolidated  with  another  and  thus  formed  the  defendant  com- 
pany, under  statutes  providing  that  such  consolidation  "  shall 
in  no  way  affect  the  right  of  the  creditors  of  such  companies, 
and  their  separate  existence  shall  be  continued  as  to  all  the 
rights  and  remedies  of  creditors."  Breach  of  plaintiflPs  con- 
tract occurred  after  the  consolidation;  held,  nevertheless,  that 
he  is  a  creditor,  and  is  so  as  of  the  date  of  his  contract,  and 
not  merely  as  of  the  date  of  its  breach,  just  as  the  covenantee 
in  a  warranty  deed  is  deemed  a  creditor  as  from  the  date  of 
the  deed,  and  not  only  from  the  date  of  evix5tion. 

The  covenants  in  plaintiff's  favor  were  also  held  to  run  with 
the  land,  and  the  defendant  having  taken  the  land  with  notice 
thereof,  is  bound  to  respond  to  plaintiff  in  damages  for  their 
breach. 
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Section  Fous. 
Pittsburgh  Carbon  Go.  t.  MeMillen,  6  N.  Y.  Supp  488. 

Bights  of  creditors  of  a  ^^Trnst"  are  superior  to  the  rights  of  the 

members. 

The  Pittsburgh  Carbon  Co.,  under  contract  to  furnish 
carbons  to  the  Brush  Electric  Light  Company,  formed  a  com- 
bination with  eight  other  companies,  by  which  the  business  of 
the  whole  nine  was  to  be  exclusively  managed  and  directed  by 
one  person.  While  such  combination  lasted,  the  Pittsburgh 
Carbon  Co.  furnished  $1,080  worth  of  carbon  to  the  Brush 
Electric  Light  Company,  and  then  notified  said  company  that 
it  would  no  longer  continue  its  relations  with  said  other  com- 
panies, and  that  the  amount  of  the  above  bill  should  be  paid 
directly  to  it  and  not  to  the  manager  of  the  combination. 
Thereafter  a  receiver  was  appointed  for  the  combination,  who 
also  demanded  the  above  amount  from  the  Brush  Co.,  which 
company  paid  the  money  into  court. 

As  against  the  receiver's  demand,  the  Pittsburgh  company 
pleaded  the  illegality  of  the  combination,  and  hence  ass^ted 
that  the  receiver  could  enforce  no  claim  due  to  the  combination, 
and  that  therefore  the  amount  of  the  bill  was  payable  to  itself 
as  having  furnished  the  goods. 

The  court  holds  against  this  contention,  saying  that  the 
combination  had  made  debts,  which  have  to  be  paid;  the  re- 
ceiver represents  these  creditors,  as  well  as  the  stockholders; 
he  is  empowered  to  recover  the  assets  of  the  combination 
wherever  found.  The  combination  was  itself  a  copartnership 
composed  of  the  nine  companies,  and  though  unlawful,  yet  the 
court  has  power  to  take  charge  of  its  effects  for  the  protec- 
tion of  innocent  creditors.  Plaintiff  can  not  take  advantage 
of  its  wrong  and  refuse  to  pay  a  debt  for  which  it  would  have 
been  liable  had  such  combination  been  lawful;  any  creditor 
could  have  recovered  judgment  against  plaintiff  for  any  debt 
owing  him  by  the  combination.  The  creditors  of  the  trust  are 
not  in  pari  delicto  with  the  companies  which  form  it.  As  sUch 
creditor  could  recover  his  demand,  it  follows  that  the  receiver 
can  do  it  for  him,  he  being  charged  with  the  duty  of  distribut- 
ing the  assets  among  the  lawful  creditors  of  the  concern. 
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Section'  Five. 
Gale  T.  Troy  &  B.  B.  Co.,  2  N.  Y.  Supp.  854. 
Debt  remains  against  original  company. 

Bonds  issued  by  a  railroad  company  remain  obligatory 
against  the  same  after  its  consolidation  with  another  company, 
and  judgment  may  be  obtained  thereon  against  such  original 
company,  which  by  force  of  statute  remains  in  existence  for 
such  purpose.  "  The  rights  of  all  creditors  of,  and  all  liens 
upon,  the  property  of  either  of  said  corporations,  parties  to 
said  agreement  and  act,  shall  be  preserved  unimpaired,  and 
the  respective  corporations  shall  be  deemed  to  continue  in 
existence  to  preserve  the  same."  * 

Section  Six. 

Citj  of  Indlanola  t.  Gnlf,   Western   Texas   &  Facifle  Bjr.  Co.« 

56  Texas  594. 

Consolidation  liable  at  law  for  eonstitaent*s  debts. 

In  June,  1870,  the  Indianola  Railroad  Company  executed  its 
bond  for  $50,000  to  the  city  of  Indianola;  in  August,  1870, 
said  company  was  consolidated  with  the  San  Antonio  &  Mex- 
ican Gulf  Railroad  Company,  under  the  name  and  style  of  the 
Gulf,  Western  Texas  &  Pacific  Railway  Company.  Breach  of 
bond  occurred ;  the  city  brought  suit  on  said  bond  in  1872, 
against  the  Gulf,  Western  Texas  &  Pacific  Railway  Company. 
The  contest  is  entirely  upon  the  question  as  to  whether  the 
city  had  power  to  go  into  the  contract  from  which  the  bond 
resulted,  also  as  to  the  measure  of  damages.  The  company 
had  judgment  below;  reversed. 

The  court  says  that  it  may  be  assumed  as  settled  law,  that 
the  consolidation  by  virtue  of  an  act  of  the  legislature,  renders 
the  consolidated  company  liable  for  all  the  valid  contracts  and 
liabilities  of  the  two  companies  ttus  consolidated." 

» Laws  of  1869,  Ch.  917,  §  5.  Brownlee  (Ind.),  27  N.  E.  560;  by  the 

*  Stephenson  v.  T.  &P.  R  R.  Co.,  43  fact  of  a  consolidation,  the  liabilitieB 

Tex,    166;  T.    &   P.  R  W.  Co.  v.   of  the  constituent  companies  become 

Murphy,  46  Tex.  360.  chargeable    against   the   new  com- 

Bee,  also,  dictum  in  Cashman  v.  pany. 


juoiits  of  c&editobs  becognized.  263 

Section  Seven. 
Central  &  Montgromery  B.  Co.  t.  Morris,  68  Texas  49;  8  S.  W.  457. 

Orig^inal  eompanjr  liable  for  failing  to  carrj  goods;  pleadingrs  fail 

gnfflciently  to  show  sale  of  road. 

Plaintiflf  brought  suit  against  the  Central  &  Montgomery  Rail- 
road Company  for  refusing  to  transport  his  lumber,  and  also 
joined  as  defendant  the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company,  alleging  that  it  and  its  officers  and  agents  "  have  or 
claim  to  have  purchased  and  to  own  and  operate  and  control 
the  defendant,  Central  &  Montgomery  Railroad,  and  have 
taken  charge  of  and  are  exercising  ownership  over  all  its  prop- 
erty and  effects,  and  undertaken  to  perform  its  functions  and 
operate  its  franchises."  Thereafter  the  suit  was  dismissed  as 
to  said  Gulf,  C.  &  S.  F.  R.  R.,  and  judgment  obtained  against 
the  other.  This  judgment  is  sustained.  The  court  fails  to  find 
any  law  which  confers  upon  a  railroad  company  the  power 
even  to  lease  its  road. 

Without  legislative  authority  a  railroad  company  can  not 
transfer  or  lease  the  right  to  operate  its  road,  so  as  to  absolve 
itself  from  its  duties  to  the  public;  nor  will  a  lease  duly  author- 
ized by  law  release  the  company  from  a  failure  to  discharge 
its  charter  obligations,  unless  the  law  giving  the  power  con- 
tain a  proviso  to  this  eJBfect.*  The  constitutional  provision " 
prohibiting  parallel  or  competing  roads  from  being  consoli- 
dated is  a  restrictTbn  upon  them,  and  is  not  to  be  construed  as  a 
grant  of  authority  to  non-competing  roads  to  lease.  A  similar 
provision  in  a  statute  has  been  held  not  to  authorize  a  lease.' 
There  might,  however,  have  been  a  sale  under  judicial  process,* 
which  would  have  been  valid  and  would  have  transferred  the 
property  to  the  Gulf,  C.  &  S.  F.  R.  R.,  and  thereafter  the  de- 

'  Citing  Abbott  v.  Horse  Car  Co.,  80  •  Section  5,  Article  10, 

N.  Y.  27;  Ohio &M.R.  Co.  V.  Dunbar,  "Abbott  v.  Johnston,  etc.,  Horse 

20  lU.  623;  Nelson  v.  Vermont  &  C.  Car  Co.,  80  N.  Y.  27;  S.  C,  86  Am. 

R.  Co.,  26  Vt.  717;  Macon  &  A.  R.  R.  572;  lessor  road  is  liable  for  injury 

Co.  V.  Mayes,  49  Ga.  855;   R.  R.  v.  to  passenger  by  lessee  arising  from 

Brown,  17  Wall.  445;  Illinois  Central  latter's  negligence. 

R.  Co.  V.  Barron,  5  WaU.  90;  1  Rorer  *  Revised  Statute,  art.  4260  et  seq. 
R.  R.  605  et  seq,;  1  Redf.  Rys.,  c.  2^, 
pp.  587,  616;  Pierce  Rys.  283,  496. 
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fendjant,  Central  and  Montgomery  R.  Co.,  would  not  have  been 
liable.  Such  sale  might  have  been  indicated  in  the  words 
"have  or  claimed  to  have  purchased"  above  quoted.  If  it 
were  the  rule  to  give  a  construction  most  strongly  against  the 
pleader,  and  if  these  words  stood  alone,  it  would  have  to  be  so 
held*  But  in  passing  on  general  exceptions,  every  reasonable 
intendment  arising  on  the  pleading  shall  be  indulged  in  favor 
of  its  sufficiency;'  taking  all  the  allegations  together,  and 
especially  those  averring  the  continued  existence  of  the  Cen- 
tral &  Montgomery  Co.,  as  a  common  carrier,  and  it  must  be 
said  that  the  pleader  sought  to  exclude  the  idea  that  any  such 
sale  had  taken  place. 

Section  Eight. 

LonlsTllle,  N.  A.  &  C.  Bj.  Go.  t.  Bone^,  117  Ind.  501;  20  N.  E.  433. 

New  eorporation  impliedly  liable  when  old  goes  oat  of  existence. 

The  rule  which  the  authorities  support  seems  to  be  that 
where  one  corporation  goes  entirely  out  of  existence  by  being 
incorporated  into  another,  if  no  arrangements  are  made  re- 
specting the  property  and  liabilities  of  the  corporation  that 
ceases  to  exist,  the  corporation  into  which  it  is  merged  will 
succeed  to  all  its  property  and  be  answerable  for  all  its  liabil- 
ities. In  this  case  the  plaintiff  had  a  statutory  lien  upon  the 
road  of  the  old  company;  said  road  was  sold  under  a  mortgage 
junior  to  plaintiff's  lien;  the  purchasers  organized  as  a  cor- 
poration, which  in  turn  was  consolidated  into  the  defendant 
company.  Plaintiff  is,  therefore,  entitled  to  his  lien,  but  as 
the  portion  on  which  the  lien  rested  proved  insufficient,  he 
was  also  held  entitled  to  a  judgment  in  jpersonam  against  the 
defendant. 

Section  Nine. 

Mount  Pleasant  t.  Beckwith,  100  U.  S.  514. 

Same  topic ;  municipal  corporation. 

A  municipal  corporation  being  legislated  out  of  existence, 
its  territory  was  annexed  to  other  corporations;  no  other  pro- 

1  Rule  17,  47  Texas  619. 
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vision  being  made,  it  is  held  that  the  latter  became  entitled  to 
all  the  property  and  immunities  of  the  extinct  one,  and  also 
severally  liable  for  a  proportionate  share  of  all  its  then  sub- 
sisting legal  debts,  and  vested  with  its  powers  to  raise  revenue 
wherewith  to  pay  them  by  levying  taxes  upon  the  property 
transferred  and  the  persons  residing  thereon.  The  remedy  of 
the  creditors  is  in  equity.* 


Section  Ten. 
Thompson,  appellant,  t.  Abbott  et  a1.,  Board  of  Education,  61  Mo.  176. 

Same  topic ;  school  board. 

A  township- sub-district  having  become  merged  in  an  adjoin- 
ing city,  for  school  purposes,  and  the  board  of  education  of  the 
municipality  taken  possession  of  the  school  property  of  the 
annexed  district,  the  board  is  held  thereby  to  assume  an  obli- 
gation for  a  teacher's  salary  previously  incurred  by  the  sub- 
district;  and  no  direct  promise  or  agreement  is  necessary. 

The  annexation  is  provided  for  by  statute.'  The  city  board 
succeeded  to  all  its  rights  and  was  the  only  body  having  power 
to  adjust  and  pay  the  sub-district's  liabilities.  Where  one  cor- 
poration goes  entirely  out  of  existence  by  being  annexed  to 
or  merged  in  another  corporation,  if  no  arrangements  are 
made  respecting  the  property  and  liabilities  of  the  corporation 
that  ceases  to  exist,  the  subsisting  corporation  will  be  entitled 
to  all  the  property  and  be  answerable  for  all  the  liabilities. 
After  the  sub-district  had  ceased  to  exist,  there  was  then  no 
power  remaining  as  an  independent  organization  in  its  behalf, 
to  control  its  funds  or  pay  off  its  indebtedness.  "  Its  property 
passed  into  the  hands  of  the  defendant,  and  when  the  benefits 

'Opinion  by  Mr.  Justice  Clifford,  quires  legislation  to  make  a  legal 

citing  Morgan  v.  Beloit,  7  WaU.  613,  obligation  against  the  new  town." 

617;  Town  of  Depere  v.  Town,  81  Barber  v.  City,  18  S.  W.  488  (Tex.) 

Wis.  120,  125;  Thompson  v.  Abbott,  holds  succeeding  city  liable  at  law 

61  Mo.  176,  177;  Swain  v.  Seamans,  for  tort  of  predecessor;  under  statute 

9  Wall.  254,  274:  Pickard  v.  Sears,  6  providing  for  "  debts.'* 

Ad.  &  EU.  474,  and  numerous  others  •  Wagner's  Statutes,  Ed.  of  1872,  p. 

germane  to  the  general  discussion.  1267,  §  17. 
Three  justices  dissent,  saying:  *'  It  ro- 
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were  taken  the  burdens  were  assumed."  The  demurrer  to  the 
declaration  was  improperly  sustained;  judgment  reversed  and 
cause  remanded/ 

Section  Eleven. 

Bosenkrang  t.  La  Fajette,  B.  Ik  M.  B.  €o.  et  al.,  18  Federal  518. 

Bis^bt  to  conrert  bonds  into  stock,  preserred. 

Plaintiff  is  the  holder  of  income  bonds,  issued  by  the  La 
Fayette,  Bloomington  &  Muncie  Railway  Company.  The 
bonds  recite,  "  This  bond  may,  at  the  option  of  the  holder,  be 
converted  into  the  capital  stock  of  the  said  railway  company 
at  par,  at  any  time  before  maturity."  Thereafter  the  com- 
pany was  consolidated  with  another,  and  its  original  capital 
stock  of  $1,000,000  was  increased  or  "  watered,"  as  the  bill 
terms  it,  so  that  $4,000,000  in  stock  were  issued  in  place  of 
the  original  to  the  stockholders.  The  other  road  had  also 
issued  income  bonds.  The  articles  of  consolidation  provided 
that  in  case  anv  of  the  bondholders  availed  themselves  of  the 
privilege  of  converting  their  bonds,  that  then  additional  stock 
of  the  consolidated  company  sufficient  to  make  the  exchange 
should  be  issued. 

The  plaintiff  contends  that  inasmuch  as  he  had  the  option 
to  exchange  his  bonds  for  stock  in  the  La  Fayette,  Blooming- 
ton  &  Muncie  Railway  Company,  that  he  should  be  deemed 
to  occupy  as  favorable  a  position  as  the  stockholders  thereof, 
and  hence  should  receive  four  times  as  much  in  stock  in  the 
consolidated  company  as  he  held  bonds.  He  complains  also 
that  no  notice  was  given  to  the  bondholders  before  or  at  the 
consolidation  to  convert  their  bonds  into  stock. 

The  defendant  avers  that  ever  since  the  consolidation,  a 
share  of  stock  of  the  consolidated  company  has  been  of  much 
greater  value  than  a  share  in  the  original  La  Fayette,Blooming- 
ton  &  Muncie  Railway  Company;  also  that  the  income  bonds 

'  AppeUant's  citations :  St.  Louis  v.  v.  Hempstead,  2  Wend.  109;  2  Wend. 
AHen,  13  Mo.  400;  St.  Louis  v.  Rus-  185;  Milwaukee  v.  Milwaukee,  12 
sell,  9  Mo.  403;  Morford  v.  Unger,  8  Wis.  98;  North  Yormouth  v.  Skill- 
Iowa  82;  Gorman  v.  Springfield,  21  ings,  45  Mo.  138,  142;  Cool.  Const 
Me.  59;  Blanchard  v.  BesseU,  11  Ohio  Lim.,  192,  231, 232;  Wagn.  Stat.  1267, 
St  96;  1  DiU.  Mun.  Corp.,  §§  126,  §  17;  1262,  §  1, 
128,  129,  Ist  Ed.;  North  Hempstead 
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became  enhanced  in  value  by  reason  of  the  consolidation;  that 
the  plaintiff  had  notice  of  the  meeting  called  for  ratifying  the 
consolidation  and  opportunity  of  converting  his  bonds. 

Opinion  by  Dbummond,  J.,  who  says  that  if  the  companies 
had  the  right  to  consolidate,  it  existed  prior  to  the  issue  of 
the  bonds,  and  it  may  be  said  they  were  issued  subject  to  such 
right,  and  it  becomes  a  grave  question  whether,  in  prescribing 
the  terms  of  the  consolidation,  the  company  was  obligated  to 
give  the  same  privilege  to  the  holders  of  the  income  bonds  as 
to  the  holders  of  the  stock  in  the  compan}^  where  such 
holders  had  not  chosen  to  exercise  the  option  conferred  upon 
them  by  the  terms  of  the  bonds.  If  this  right  of  conversion 
be  an  absolute  and  unchangeable  one,  unaffected  in  any  way 
by  the  consolidation,  then  the  conversion  of  the  bonds  into 
stock  must  be  on  the  same  terms  as  the  conversion  of  the  old 
stock  into  the  stock  of  the  consolidated  company;  or  if  the 
bonds  are  subject  to  the  right  of  consolidation,  the  company 
should  call  upon  the  holders  thereof  to  make  the  conversion. 
"  It  should  clearly  appear,  not  only  that  the  bondholders  had 
notice  of  the  proposed  consolidation  and  its  terms,  but  that  the 
opportunity  should  have  been  given  to  them  of  exercising  the 
option  conferred  by  the  bonds.  In  other  words,  they  should 
have  had,  before  their  rights  could  be  said  to  be  foreclosed, 
the  power  of  choice,  and  it  should  appear  that  having  this 
power,  they  had  chosen  to  retain  their  income  bonds  instead 
of  the  stock  thus  proffered  to  them.  I  do  not  wish,  unless  it 
is  absolutely  necessary,  and  I  can  not  say  that  I  so  regard  it 
in  this  state  of  the  case,  to  hold  that  this  consolidation  was 
illegal."  Serious  consequences  would  follow  and  affect  a 
large  amount  of  property. 

The  decision  is  placed  on  the  ground  that  the  bondholders 
have  not  had  an  opportunity  of  converting  their  bonds;  it 
should  affirmatively  appear,  that  before  the  consummation  of 
the  consolidation,  they  were  distinctly  notified  and  declined  to 
make  the  conversion.  After  the  consolidation  the  conversion 
is  no  longer  possible;  the  capital  stocks  of  the  original  com- 
panies are  destroyed  and  that  of  the  consolidated  company  sub- 
stituted. If  the  holder  had  full  knowledge  of  the  terms  of  the 
consolidation  and  full  opportunity  to  make  the  conversion,  and 
failed  to  do  so,  "  I  can  not  say  "  that  he  would  afterward  have 
the  right  for  $1,000  of  bonds  to  obtain  $4,000  of  stock.    The 
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only  decision  the  court  now  makes,  is  that  it  does  not  clearly 
appear  by  the  answer  that  the  holder  of  the  income  bonds  had 
the  right '  which,  by  the  terms  of  the  contract,  was  conferred 
upon  him.* 

Section  Twelve, 

John  Hancock  M.  L.  1.  Go.  t.  W.  N.  &  B.  B.  Co.,  21  N.  E.  864;  149  Mass. 

44;  Day  T.  Same,  151  Mass.  802;  23  N.  E.  824. 

Same  topic 

Bondholders,  having  the  right  to  convert  their  bonds  into 
the  stock  of  a  company,  will  have  that  right,  although  the 
road  is  consolidated  with  another  and  thus  forms  a  new  com- 
pany. In  such  case,  on  the  stock  being  refused,  they  have  a 
right  to  damages,  and  their  damages  are  a  demand  on  the 
new  company  which,  by  the  consolidating  statutes,  is  made 
subject  to  all  debts,  claims,  contracts,  etc.,  of  the  old  com- 
panies. 

Section  Thieteen. 

India  M.  Co.  t.  W.  N.  &  B.  B.  Co.,  —  Mass.  — ;  25  N.  E.  975;  Sweet  t. 

Same,  Id. 

Same  topic. 

A  statute,  consolidating  two  companies,  made  the  new  or 
resultant  corporation  liable  for  all  the  duties,  restrictions,  obli- 
gations, debts  and  liabilities  of  the  constituent  corporations. 
The  plaintiff  held  bonds  against  one  of  the  constituents  con- 
vertible into  its  stock  on  the  completion  of  its  road;  held,  that 
after  the  consolidation  he  was  entitled  to  convert  them  into 
stock  of  the  new  company. 

^  Probably  meant   to  say,    '*  had  in  the  opmion,  the  answer  should  do 

the  opportunity   of   exercising   the  more  than  deny  the  allegation  of  the 

right. ' '  bill  that  no  notice  was  given ;  it  should 

*  The  report  fails  to  state  how  the  affirmatively  state  that  it  had  been 

question  arose;  it  probably  was  on  given, 
exceptions  to  the  answer,  for  it  is  said 
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Section  Foueteen. 

Chicago,  Xllwankee  ft  St  Fanl  By.  Co.  t.  Third  National  Bank,  184 

U.  S.  276;  10  S.  C.  R.  550.    Affirming  26  Federal,  820. 

Creditors  maj  follow  lessor's  surplus  property  in  lessee's  hands. 

A  railroad  company  being  heavily  in  debt  leased  all  its  prop- 
erty to  another  company  for  999  years,  and  also  executed  a 
deed  of  trust  securing  $3,000,000  in  bonds,  which  were  to  be 
sold  for  the  benefit  of  said  lessee  company,  and  the  lessee 
company  agreed  to  pay  the  existing  liens  against  the  property 
and  to  complete  the  road.  The  lessee  after  paying  said  liens 
had  a  large  surplus  left,  and  devoted  a  portion  of  the  same  to 
the  building  of  a  bridge  over  the  Mississippi,  to  be  used  in 
connection  with  the  road. 

Bill  in  equity. 

It  is  held  that  a  creditor  of  the  lessor  company  can  hold  the 
lessee  company  for  the  funds  accruing  in  excess  of  the  amounts 
needed  for  paying  the  liens  and  completing  the  road;  on  the 
principle  that  when  the  lessor  parts  with  all  its  property  by 
lease,  as  in  this  case,  and  thus  prevents  the  application  of  the 
property  at  its  full  value  to  the  application  of  the  lessor's  debts, 
the  lessee  must  be  held  accountable  for  any  surplus  remaining 
after  paying  the  liens  and  completing  the  road  as  agreed;  and 
the  lessee  could  not  divert  this  surplus  to  its  own  use,  as  by 
building  the  bridge,  although  the  bridge  may  incidentally 
benefit  the  lessee. 

While  the  doctrine  is  thus  announced,  and  is  laid  down  to 
this  extent,  yet  the  case  as  a  whole  is  not  entirely  satisfactory 
as  a  precedent  on  this  point,  because  the  decision  is  really 
upon  the  construction  of  the  terms  of  the  agreement.  The 
lessee  had  agreed  to  discharge  the  judgment  liens;  the  plaintiff 
had  no  judgment  at  the  time,  but  it  had  a  suit  pending  which 
afterward  ripened  into  judgment,  and  the  court,  upon  view 
of  all  the  circumstances,  and  of  other  language  in  the  agree- 
ment, and  considering  that  the  liens  were  only  about  $1,100,000, 
but  the  deed  of  trust  was  for  $3,000,000,  finds  from  the 
fair  interpretation  of  the  contract  that  the  defendant  had  really 
agreed  to  pay  off  the  plaintiff's  demand. 

"  Can  a  corporation  in  debt  transfer  its  entire  property  by 

19 
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lease  so  as  to  prevent  the  application  of  the  property  at  its  full 
value  to  the  satisfaction  of  its  debts?*'*  The  lease  and  con- 
tracts in  question  produced  a  fund  of  nearly  $3,000,000;  part 
was  used  for  the  benefit  of  the  lessor  company,  and  part  the 
lessee  appropriates  to  its  own  benefit.  This  it  can  not  do  and 
let  the  lessor  company's  debts  go  unpaid. 

Section  Fifteen. 

Golf;  C.  &  S.  F.  Co.  T.  Mo  rriB,  67  Texas  692;  4  a  W.  156. 

Transfer  of   property  illegal,  and  same  held  sabject  to  execution 

against  original  company. 

The  plaintiff,  the  Gulf,  Colorado  &  Santa  Fe  Eailway  Co., 
by  amending  its  charter,  sought  to  purchase  the  Central  & 
Montgomery  Road.  On  June  12,  1882,  some  of  the  stock- 
holders of  the  plaintiff  purchased  all  of  the  stock  and  out- 
standing bonds  of  the  Central  &  Montgomery  Railroad  and 
destroyed  all  these  bonds,  intending  to  sell  said  road  to  the 
plaintiff.  The  stockholders  then  sold  the  said  Central  & 
Montgomery  road  to  the  plaintiff,  but  executed  no  formal 
transfers.  The  plaintiff  took  possession  of  the  road  and  oper- 
ated it  from  that  time  on.  The  Central  &  Montgomery  ceased 
to  keep  up  its  corporate  organization.  Morris  having  obtained 
a  judgment  against  the  Central  i&  Montgomery  Company  on 
a  cause  accruing  in  part  prior  to  June  12,  1882,  and  all  of  it 
out  of  said  company's  failure  to  carry  freight  for  him,  caused 
execution  to  be  levied  on  the  road-bed,  iron,  ties,  etc.,  of  the 
same.  The  plaintiff  brings  this  suit  to  restrain  sale  under 
said  execution.  In j  auction  denied.  The  plaintiff  claimed  that 
the  facts  stated  caused  the  title  to  pass  at  least  equitably  to  it, 
and  hence  the  property  was  no  longer  subject  to  the  execu- 
tion; and  plaintiff  claimed  also,  that  by  reason  of  the  facts 
stated,  the  Central  &  Montgomery  became  dissolved  and  its 
property  became  that  of  the  plaintiff.  It  is  well  settled  that 
corporations  organized  for  public  purposes  can  not,  by  contract 
of  sale,  lease,  or  otherwise  render  themselves  incapable  of  per- 
forming their  duties  to  the  public,  or  in  any  way  absolve  them- 

>  Railroad  Co.  v.  Fetters,  118  U.  S.  Works,  181  U.  S.  852,  866;  9  S.  C. 
116, 124;  5  S.  C.  E.  887;  MeUen  v.  Iron   R.  781. 
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selves  from  the  obligation  which  forms  the  main  considera- 
tion for  giving  them  a  corporate  existence,  unless  this  be  done 
by  consent  of  the  state,  given  through  the  charter  or  in  some 
other  manner.  Hence,  any  contract  through  which  such  a 
corporation  seeks  to  accomplish  such  a  result  is  void,  unless  it 
has  legislative  sanction.' 

A  strictly  private  corporation  may,  by  sale  of  its  assets,  be- 
come unable  to  carry  on  further  the  corporate  business,  for  the 
public  has  no  interest  in  the  continuance  of  the  same.  The 
plaintiff  had  no  legal  power  to  buy  the  said  road;  it  was  char- 
tered under  the  general  law  relating  to  the  incorporation  of  rail- 
road companies,  and  could  have  only  the  expressed  powers,  and 
those  necessarily  incidental  thereto,  which  were  granted. 

The  law  gives  a  railroad  company  no  power  to  buy  another 
road.  They  may  mortgage  their  roads,"  and  the  title  will  pass 
on  a  fbreclosure,  but  in  such  cases  the  corporation  continues;  the 
purchasers  become  in  effect  mere  stockholders,  the  property, 
however,  being  relieved  from  debts  which  were  not  prior  in- 
cumbrances on  the  property.  These  are  the  means  by  whicli 
the  laws  of  this  state  authorize  the  sale  of  railroads.  The  in- 
corporators of  railroads  are  authorized  to  incorporate  for  one 
purpose — to  construct,  to  own,  to  maintain,  and  to  operate  *t/cA 
railroad^  that  is,  the  road  the  company  may  construct  under  its 
charter;  there  Is  no  authority  to  incorporate  for  several  and 
distinct  purposes;  as,  to  construct  a  road  for  some  other  corpo- 
ration, to  maintain  a  railroad  owned  by  some  other  corpora- 
tion, to  operate  a  railroad  owned  by  some  other  corporation, 
or  to  become  the  owner  by  purchase  of  a  railroad  constructed 
and  owned  by  some  other  corporation.  If  there  be  any  doubt, 
the  matter  is  made  too  clear  by  subsequent  provisions  of  the 
law.  The  law  requires  articles  stating  the  identical  purpose 
of  the  company,  the  places  from  and  to  which  it  is  intended  to 
construct  the  proposed  railroad,  and  that  the  company  be  au- 
thorized to  proceed  to  carry  into  effect  the  objects  set  forth  in 
the  articles. 

Neither  does  the  amendment  to  the  charter  aid  the  plaintiff, 
although  it  is  stated  therein  that  it  has  the  right  to  purchase 
the  road  in  question.    The  amendment  is  made  under  the  pro- 

1  ThomaB  v.  Railroad  Co.,  101 U.  S.    181, 182;  Mor.  Corp.  485,  490. 
71;  Pierce,  R.  R.,  10  Tayl.  Corp.  805,       »Rev.  Stat,  4219. 
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vision  of  the  general  law  relating  thereto;  but  a  company  can 
not,  by  amendment,  claim  powers  greater  than  it  could  have 
taken  by  its  original  incorporation.  The  character  of  amend- 
ments which  may  be  made,  relate  *  to  locating  branch  lines. 
The  Central  &  Montgomery  is  still  an  existing  corporation, 
and  liable  *  for  any  debt  incurred  in  the  management  of  the 
road  by  whomsoever  it  may  have  been. 


Section  Sixteen. 
Frazier  t.  East  Tenn.  T.  &  G.  R,  Co.,  88  Tenn.  188;  12  S.  W.  537. 

Jadgment  for  injuries  becomes  lien  against  property  in  hands  of  fore- 

ciosare  purchaser. 

A  judgment  creditor  can  enforce  his  rights  against  the  prop- 
erty of  a  railroad  even  after  it  was  purchased  on  a  foreclosure 
sale  by  a  committee  of  the  holders  of  the  bonds,  a  small  part 
being  paid  in  cash,  enough  to  cover  expenses,  and  the  re- 
mainder in  new  bonds.  The  title  was  bv  deed  and  decree  con- 
veyed  to  the  purchasers,  who  organized  as  the  defendant  com- 
pany, and  was  regularly  conveyed  to  such  new  corporation  by 
the  holders  of  the  legal  title.  Such  new  corporation  is  not  an 
innocent  purchaser,  as  against  complainant's  juclgment.  The 
judgment,  though  rendered  after  the  making  of  the  mortgage, 
takes  precedence  over  it  by  Act  Tenn.,  March  24,  1877,  which 
prohibits  railroads  from  making  any  mortgages  creating  liens 
superior  to  judgments  for  injury  to  the  person  (as  was  this 
one).  It  was  contended  that  the  railroad  had  power  under  its 
charter  (1869)  to  mortgage  its  road,  and  hence  the  legislature 
could  not  by  subsequent  act  (1877)  limit  that  power,  but  the 
power  in  the  charter  was  to  mortgage  it  only  for  the  purpose 
of  completing  it;  and  it  has  long  since  been  completed.  Hence 
the  power  is  found  only  in  the  act  of  1877,  and  is,  therefore, 
subject  to  the  limitation  thereof.  Such  power  to  mortgage 
the  franchise  or  corporate  property,  essential  to  operation, 
must,  by  the  great  weight  of  authority,  be  expressly  conferred. 
It  is  generally  implied  when  the  corporation  is  strictly  private, 

*  Art.  4118,  Rev.  St.  •  Central  &  M.  Ry .  Co.  v.  Morris,  8 

S.  W.  R.  457. 
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as  a  factory  or  a  mill.  The  reason  for  the  distinction  is  found 
in  the  nature  of  the  obligations  and  duties  imposed  upon  a  cor- 
poration in  many  respects  a  public  corporation.  Such  a  cor- 
poration can  not,  without  express  authority,  abdicate  the  func- 
tions and  duties  imposed  for  a  public  purpose  by  either  a  sale 
or  a  lease;  nor  a  mortgage,  for  a  foreclosure  would  bring  about 
an  abandonment  of  its  powers  and  responsibilities. 


Section  Seventeen. 
Railroad  Company  y.  Howard^  7  Wall.  893. 

Snrplns  in  ralne  In  purchaser's  hands  is  subject  to  original  company's 

debts. 

Complainants  were  judgment  creditors  of  the  Mississippi  & 
Missouri  Railroad  Company,  holding  municipal  aid  bonds 
guaranteed  by  said  company,  but  not  otherwise  secured.  Said 
company's  property  was  mortgaged  to  an  extent  greatly  ex- 
ceeding its  value.  A  new  corporation  formed  for  the  pur- 
chase of  the  road  had  offered  to  give  $5,500,000  for  it,  an 
amount  exceeding  its  value,  provided  it  could  get  title  at  once; 
the  purchase  was  to  be  consummated  as  follows  :  The  bond- 
holders of  the  insolvent  corporation  agreed  to  take  84  per 
cent  on  the  dollar,  thus  leaving  over  $500,000  unappropriated, 
Avhich  sum  it  was  agreed  should  be  paid  to  the  stockholders 
of  the  insolvent  company,  being  16  per  cent  on  the  dollar  for 
them.  All  parties  were  to  expedite  the  foreclosure  and  thus 
make  title  at  once  thereunder  for  the  purchasing  corporation. 
Accordingly  a  committee  bought  the  bonds  of  a  few  stock- 
holders who  had  instituted  foreclosure  proceedings,  and  hav- 
ing thus  obtained  control  of  the  litigation,  foreclosure  decree 
and  sale  were  had  forthwith.  The  purchase  was  made  and 
the  84  per  cent  paid  to  the  bondholders.  The  fund  of  over 
$500,000  was  about  to  be  divided  among  the  stockholders,  when 
the  complainants  filed  their  bill  praying  that  it  be  decreed  to 
them;  said  prayer  was  granted  below  and  affirmed  above. 

The  stockholders  contended  that  the  guarantee  was  ultra 
vires  and  void;  a  railroad  corporation  can  no  more  guarantee 
the  bond  of  a  town  than  that  of  an  individual  to  enable  either 
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to  raise  money  to  pay  the  subscriptions  to  its  stock.'  The 
agreement  prior  to  the  sale  was  entirely  between  the  bond- 
holders and  stockholders,  and  inasmuch  as  the  amount  due 
the  former  far  exceeded  all  that  was  offered  for  the  road,  such 
offered  price  belonged  in  full  to  the  bondholders,  and  if  they 
saw  fit  to  voluntarily  yield  a  portion  thereof  to  the  stock- 
holders— for  the  sake  of  obtaining  an  immediate  foreclosure 
and  to  avoid  the  interposition  of  delays — it  followed  that  what 
was  thus  to  be  given  to  the  stockholders  was  money  to  which 
the  complainants  (unsecured  creditors)  had  no  right,  and  in 
the  disposition  of  which  they  therefore  had  no  concern. 

Appellees  contended  that  as  the  insolvent  company  had  not 
appealed,  its  status  as  a  debtor  on  the  guaranteed  bonds 
could  not  be  denied  in  the  supreme  court  *  by  the  appellants, 
the  stockholders  and  bondholders. 

This,  and  appellee's  other  contentions,  are  adopted  in  the 
opinion  of  the  court,  which  proceeds  in  the  main  on  the 
theory  that  equity  regards  the  property  of  a  corporation  as 
held  in  trust  for  the  payment  of  its  debts. 

The  creditors  may  pursue  such  property  in  whosoever's 
hands  it  has  come,  except  a  bona,  file  purchaser's.  Stock- 
holders are  not  entitled  to  any  share  in  the  division  until  the 
debts  are  paid.  Creditors  may  pursue  all  remedies  as  well 
after  a  dissolution  of  a  corporation  by  surrender  or  sale  of  its 
corporate  franchises  as  before.  All  moneys  derived  from  sale 
of  corporate  property  are  subject  to  the  creditors'  demands.' 
The  laws  of  Iowa  allowed  the  municipality  to  issue  the  bonds, 
and  allowed  corporations  to  make  contracts  the  same  as  indi- 
viduals; hence,  as  they  could  issue  their  own  bonds,  there  is  no 
reason  why  they  could  not  transfer,  and  if  advisable  guarantee, 
the  bonds  lawfully  received  from  the  municipalities.  Having 
power  to  contract,  until  the  contrary  be  shown,  it  is  presumed 

'  Citing  Bank  of  Genesee  v.  Patchin       'Story's  Eq.  Jur.,  9th  Ed.,  §  1252; 

Bank,    8  Kernan  809-314;     Bridge-  Mumma  v.  Potomac  Ck).,  8  Peters 

port   City    Bank   v.    Empire   Stone  286;  Wood  v.  Dummer,  8  Mason  808; 

Dressing  Co.,  80    Barbour  421;  Mor-  Vose  v.  Grant,  15  Mass.  522;  Spear  v. 

ford  V.  Farmer's  Bank,  26  Id.  568.  Grant,    16  Mass.  14:    Curran  v.  Ar- 

'  Holyoke  Bank  v.  Goodman  Paper  kansas,  15  Howard  807. 
Mfg.  Co.,  9  Cush.  570. 
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that  their  acts  in  that  behalf  were  done  in  the  regular  course 
of  their  authorized  business/ 

The  fund  in  question  did  not  belong  to  the  bondholders;  they 
saw  fit  to  take  eighty -four  per  cent  in  full,  and  on  receipt  of  same 
their  lien  was  as  fully  discharged  as  though  they  had  received 
the  entire  amount;  what  was  left  is  necessarily  the  property 
of  the  corporation  or  the  proceeds  thereof,  and  consequently 
subject  to  its  debts.  The  two  railroad  companies  were  the 
direct  parties  to  the  sale  itself,  and  the  fund  realized  accrued 
to  the  vendor  company  for  use  of  its  creditors. 

Section  Eighteen. 

Bitten  Y.  Union  Paciflo  By.  Co.,  U.  S.  C.  C,  S.  D.  N.  Y. 
Bondholder's  lien  pre.^erred. 

A  bondholder,  having  a  specific  lien  on  property  of  a  debtor 
company,  may,  by  bill  in  equity,  follow  such  property  into  the 
hands  of  another  company  receiving  the  same  upon  the  con- 
solidation of  the  former  company  with  it.' 

Section  Nineteen. 

Gibbes  T.  G.  4fc  C.  B.  B.  Co.,  State  t.  Same,  18  South  Carolina  228. 

Creditor's  lien  held  not  to  haye  been  waived. 

The  state  guaranteed  the  bonds  of  two  railroad  companies 
and  reserved  a  statutory  lien  for  its  security;  thereafter  a  law 
was  enacted  providing  for  their  consolidation,  providing  also 

1  Canal   Company   v.  Vallette,  21  880,  cases  in  which  mere  contract 

Howard  424;   Partridge  v.  Badger,  creditors  bring  biUs,    Whipple    v. 

25  Barbour  146;  Barry  y.   Mer.  Ex.  Union  Pacific  Ky.  Co.  (Kansas  Su- 

Co.,  1  Sandf .  Ch.  280;  AngeU  So  Ames*  preme  Court),  seeking  personal  judg- 

Corpr.,  §  257;  Story  on  Bills,  §  79;  ment  against  consolidated  company 

Famum  v.  Blackstone  Canal,  1  Sum-  for  injuries  sustained  on  constituent's 

ner  46.  road  before  consolidation.    Hayward 

•Bitten  v.  Union  Pacific  Ry.  Co.,  v,  Andrews,  106 U.  S.  672;  Guaranty, 

U.  S.  C.  C. ,  S.  D.  N.  Y.,  July  25, 1883,  etc.,  v.  Memphis  V^ater  Co.,  U.  S.  S. 

12  A.  &  E.   R.   R.  Cases,  874,  distin-  C.  Oct.  7,  1882,  in  which  equitable 

guishing  Walser  v.  Seligman,  18  Fed-  assignee  of  a  purely  legal  demand 

eral  R.  415 ,  and  Jones  v.  Green,  1  WalL  seeks  equitable  relief. 
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for  a  waiver  of  said  lien.  Upon  a  foreclosure  by  a  junior 
mortgage  it  was  contended  that  said  lien  had  been  waived,  but 
it  is  held  that  upon  construing  the  law  in  its  entirety,  it  is  evi- 
dent that  the  waiver  should  occur  only  in  case  consolidation 
be  effected;  that  it  was  not  effected  and  hence  there  was  no 
waiver. 

Section  Twenty. 

MeTleker  t.  American  Opera  Co.  (Natlonnl  Opera  Co.,  Intenreuor),  40  Fed- 
eral 861. 

Assets  paid  for  with  new  company^s  stock  remain  sn^Ject  to  old  one's 

debts. 

A  corporation  which  is  insolvent  holds  its  property  in  trust 
for  its  creditors,  and  can  not  transfer  them  to  a  new  corporation, 
composed,  with  few  exceptions,  of  the  stockholders  and  officers 
of  the  former  corporation,  taking  pay  mainly  in  stock  of  the 
new  company.  "The  new  company,  when  organized,  was 
expected  to  take  the  place  of  the  insolvent  American  com- 
pany, and  succeed  to  all  of  its  rights,  and  the  latter  be- 
came defunct."  Even  if  there  was  no  intent  to  hinder  and 
delay  the  creditors  of  the  old  company,  yet  the  transfer  had 
that  effect.  On  the  theory  that  the  two  companies  were 
distinct  legal  entities,  the  new  one  was  not  ignorant  of  the 
condition  of  the  old  one.  Instead  of  holding  its  assets  in  trust 
for  creditors,  as  it  should  have  done,  it  being  insolvent, 
the  American  company  endeavored  to  place  them  where  the 
creditors,  for  a  time  at  least,  could  not  so  readily  reach  them. 
This  was  not  valid  as  against  the  creditors,  and  subjected  the 
property  to  attachment.* 

>  The  purchasing  company  which  airest,  for  a  partnership  to  transfer 
pays  only  with  its  own  stock  is  put  aU  its  property  to  a  corporation,  re- 
upon  inquiiy  as  to  the  existence  of  oeiving  as  payment  the  stock  of  such 
creditors  of  the  selling  company,  corporaticxi,  where  the  members  of 
Cliattauooga,  etu.,  v.  Evans,  60  Fed.  such  firm  then  offer  to  deliver  such 
Rep.  809.  stock  to  their  creditors,  either  as  pay- 
It  has  been  held,  however,  that  it  ment  or  collateral  security.  Kessler 
is  not  fraudulent,  and  not  ground  for  v.  Levy,  82  N.  Y.  Supp.  260» 
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Section  Twenty-One. 
Montgomery  Web.  Co.  v.  Dienelt,  19  Atlantic,  428;  188  Pa.  585. 

Same  topic 

A  corporation,  being  in  debt,  transferred  all  its  property  to  a 
new  corporation  in  which  the  stockholders  were  creditors  or 
stockholders  of  the  former  corporation,  and  received  their  stock 
in  the  new  one  in  proportion  to  their  demands  against  and 
stock  in  the  former  corporation.  All  the  creditors  but  one 
were  thus  arranged  with;  the  demand  of  that  one  being  then 
in  dispute,  but  was  soon  after  reduced  to  judgment.  The  new 
company  was  held  to  have  taken  the  property  subject  to  exe- 
cution on  such  judgment.  The  Montgomery  company  is  sub- 
stantially the  Aronia  company  under  a  new  name.  More  than 
half  its  stock  is  held  by  the  old  stockholders  by  virtue  of  their 
ownership  of  the  old  stock,  without  any  other  consideration; 
as  to  these  there  has  been  merely  a  change  of  the  corporate 
name;  as  to  the  other  stockholders  it  appears  they  had  been 
creditors  of  the  old  corporation,  and  hold  their  stock  solely  in 
consideration  of  their  former  claims  as  creditors;  they  are  not 
purchasers  for  value,  they  are  bound  to  take  notice  "  of  the 
taint  of  their  co-adventurer's  title."  The  same  conclusion  has 
been  reached  in  a  case  in  which  the  facts  are  similar/ 

Section  Twenty-Two. 
Hancock  v.  Holbrook,  40  La.  Ann.  58;  8  Southern  851. 

Same  topic. 

If  the  stockholders  of  a  corporation  which  is  in  debt,  form 
a  new  corporation  and  take  stock  in  the  new  one  in  propor- 
tion to  what  they  held  in  the  old,  giving  no  new  consideration 
therefor,  except  to  transfer  the  assets  of  the  old  to  the  new 
one,  the  latter  corporation  will,  to  the  extent  of  property  thus 
received,  stand  in  the  place  of  the  old  as  regards  liability  to  its 
existing  creditors,'  and  such  transfer  will  be  set  aside  at  suit 
of  such  creditors. 

'  Insurance  Company  V.  Transpor-  etc.,  18  Federal  516;  Homerv.  Car- 
tation  Company,  18  Federal  Reporter  ter,  11  Federal  862;  the  latter  case  is 
516.  upon  a  statute  for  the  distribution  of 

*  See  also  Hibemia  v.  St.  Louis,   tlie  assets  of  a  dissolved  corporation. 
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Section  Twenty-Thkee. 
Hibernia  Ins.  Co.  t.  St.  Loais  &  N.  0.  Transportation  Co.,  10  Federal  606. 

Same  topic;  Judgment  at  law  not  necessary* 

Bill  by  an  insurance  company  alleging  that  it  had  paid  for 
a  lost  cargo  and  had  been  subrogated  to  the  rights  of  tLe 
shipper.  Bill  alleges  also  that  the  defendant,  Babbage  Trans- 
portation Company,  had  caused  the  loss  through  its  negligence. 
No  judgment  in  rem  or  in  persmiam  at  law  or  in  admiralty 
had  been  recovered  against  the  transportation  company.  After 
said  loss  occurred,  said  defendant  fraudulently  transferred  all 
its  boats,  barges,  etc.,  to  the  other  defendant,  the  St.  Louis  & 
New  Orleans  Transportation  Company;  Lowery,  one  of  the 
defendants,  was  president  and  principal  stockholder, and  caused 
said  transfer  to  be  made.  Prayer  of  the  bill  is  for  a  decree  as 
for  a  moneyed  judgment  for  amount  of  said  loss,  also  to  charge 
said  property  with  the  lien  thereof,  and  for  an  injunction  pre- 
venting its  further  transfer. 

Demurrer  to  bill  was  overruled,  excepting  as  to  bill  joining 
Lowery;  he  was  held  improperly  joined  and  bill  dismissed  as 
to  him. 

Ordinarily  the  shipper's  remedy  for  his  loss  is  in  personam, 
or  in  rem  in  equity,  but  there  being  here  different  losses  and 
on  different  vessels,  they  can  not  be  jqjned  in  rem — whether  iw 
personam  or  not  need  not  be  considered;  such  joinders  are  fre- 
quent in  equity,  and  must  rest  here  upon  the  allegations  as  to 
the  fi'audulent  transfer,  the  same  having  been  made  with 
knowledge  of  the  plaintiffs  claim  and  impliedly  to  defeat  the 
same. 

The  plaintiff  had  no  right  as  against  the  negligent  com- 
pany, until  after  judgment,  excepting  his  admiralty  right  in 
rem  against  the  vessel  which  caused  the  loss. 

Cases  reviewed  *  would  not  seem  to  include  in  their  princi- 
ple the  one  in  hand;  question  still  remains  whether  there  can 
here  be  a  right  in  equity  without  prior  judgment  at  law. 

»  Garrisonv.  Memphis  Ins.  Co.,  19  How.  812;  Case  v,  Beauregard,  99  U,  S, 
119;  S.  C,  101  U.  S.  688. 


BIGHTS  OF  CBEDITOB8    BEOOONIZED.  299 

Lowery  is  not  a  proper  party  to  the  bill; '  the  suggestion 
that  he  may  be  held  as  a  stockholder  under  the  Missouri  statute 
would  require  proceedings  in  compliance  therewith. 

The  bill,  however,  has  equity  as  to  the  corporations.  Facts 
are  that  there  are  demands  against  the  Babbage  Company,  not 
in  judgment  nor  secured  by  lien;  that  the  said  company  trans- 
ferred all  of  its  property  without  consideration,  to  the  other 
company,  latter  having  full  knowledge  of  said  demands;  the 
only  remedy  for  the  creditors  is  to  compel  the  latter  company 
to  hold  said  property  subject  to  such  demands  when  estab- 
lished. The  former  company  is  practically  dissolved,  the  latter 
formed  possibly  for  the  very  purpose  of  depriving  the  former's 
creditors  of  all  adequate  means  of  realizing  their  just  dues. 

"  There  is  too  much  of  this,  as  judiciisil  experience  has  shown. 
The  change  of  organization  is  too  often  merely  a  change  of 
name  designed  solely  to  defeat  the  right  of  creditors."  If  the 
new  corporation  knew  of  the  debts  and  took  the  property  with- 
out consideration,  it  takes  it  cum  onere;  equity  will  prevent 
the  success  of  such  a  scheme  which  operates  as  a  fraud  whether 
it  had  been  so  intended  or  not,  but  is  liable,  of  course,  only  to 
the  extent  of  the  property  received;  as  to  questions  concerning 
the  use  or  disposal  of  the  same  during  litigation,  the  court  is 
open  for  further  order,  which  may  be  needed  to  preserve  the 
rights  of  the  parties. 

The  last  case  came  again  before  the  court,*  upon  plea  and 
proofs.  Opinion  by  McCrary,  C.  J.  Treat,  D.  J.,  concurring, 
holds  the  property  in  defendant's  hands  subject  to  the  debts  of 
the  old  company.  The  facts  found  are  that  the  new  company 
paid  to  the  old  company  the  estimated  value  of  the  property, 
$92,000,  by  delivering  to  it  $50,000  of  the  new  company's 
stock  and  assuming  to  pay  and  actuallj^  P^yi^^g  $42,000  (sup- 
posed to  be  all)  of  the  old  company's  debts,  not  including  com- 
plainant's therein.  The  officers  and  stockholders  of  both  com- 
panies knew  of  the  loss  in  question,  but  no  demand  had  been 
made  for  the  payment  of  the  same  and  they  did  not  know  that 
any  would  be  made. 

The  stockholders  in  the  two  companies  were  substantially 
identical.    Lowery  was  a  large  stockholder  and.  an  officer  in 

>  As  to  multifariousness  in  this  class       '  13  Fed.  616. 
of  cases,  the  court  says  the  matter  is 
well  considered  in  Hayes  v.  Daytcn, 
18  Blatchf .  .420. 
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each.  All  stockholders  consented  to  the  sale.  This  sale  is 
fraudulent  as  to  the  creditors  of  the  old  company  not  assent- 
ing; the  purchaser  knew  it  was  depriving  the  seller  of  the 
means  of  paying  its  debts.  The  fair  inference  is  that  the  old 
company  was  about  to  be  dissolved  and  cease  to  be;  it  was  to 
be  absorbed  by  the  new  company.  This  is  the  inevitable  con- 
sequence of  the  formation  of  the  new  company  composed 
substantially  of  the  same  persons,  to  transact  the  same  business 
at  the  same  places.  Probably  the  old  company  has  not 
elected  officers  and  will  not;  hence  it  is  doubtful  whether  pro- 
cess could  be  served,  and  if  it  were,  a  judgment  would  be  of  no 
avail  except  to  follow  the  stock  paid  over  to  it  by  the  new  com- 
pany, which  has  doubtless  baen  disposed  of,  or  at  any  moment 
may  be.  Equity  will  not  drive  the  creditor  to  such  doubtful 
redress.  There  is  a  distinction  between  a  corporation  and  a 
natural  person;  the  latteB  may  sell  all  his  property  hona  fide 
and  for  a  fair  consideration,  and  the  buyer  need  not  see  to  it 
that  the  seller  pays  his  debts  with  the  proceeds  of  the  sale. 
"  A  corporation,  unlike  a  natural  person,  by  disposing  of  all 
its  property,  may  not  only  deprive  itself  of  the  means  of  pay- 
ing its  debts,  but  may  deprive  itself  of  corporate  existence  and 
place  itself  beyond  the  reach  of  process  of  law;  at  all  events, 
equity  will  not  permit  the  -owners  of  one  corporation  to  or- 
ganize another  and  transfer  to  it  all  the  corporate  property 
w^ithout  paying  all  the  corporate  debts." 

Treat,  D.  J.,  concurring.  The  evidence  sufficiently  dis- 
closes that  the  new  corporation  was  a  mere  continuance  of  the 
old,  with  substantially  the  same  parties  in  interest — a  mere 
change  of  name.  The  new  must  respond  for  the  debts  of  the 
old,  at  all  events  to  the  amount  of  the  propertj'^  received,  and 
possibly  to  the  full  extent;  that  is,  if  property  sufficient  there- 
for is  in  its  possession.  This  is  a  proceeding  in  equity  wherein 
mere  colorable  pretenses  are  to  be  disregarded.  *'  Shiftings  of 
corporate  names  can  not  defeat  positive  rights,  any  more  than 
the  change  of  the  name  of  a  natural  person  can  absolve  him 
from  his  personal  obligations.  If  the  new  corporation  has 
paid  the  full  value  of  the  property  acquired,  then  it  may  pos- 
sibly not  be  answerable;  but  if  it  has  merely  issued  its  stock 
therefor,  it  is  liable  to  an  amount  equal  to  such  stock;  said 
stock  represents  the  value  of  the  property,  subject  to  the  old 
company's  debts." 
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Section  Twenty-Four. 

Hill  T.  Grnell,  43  lU.  App.  411. 

Same  topic;  personal  liability  of  managers  making  the  transfer. 

The  managers  of  a  corporation,  who,  upon  its  dissolution, 
arranged  to  transfer  all  the  assets  to  a  new  corporation,  the 
stockholders  of  the  former  corporation  receiving  stock  in  the 
new  corporation  instead  of  their  former  holdings,  become  per- 
sonally and  severally,  as  well  as  jointly  liable  to  creditors  of 
the  former  corporation  to  the  extent  of  the  value  of  such 
assets.  The  defendants  in  such  case  are  chargeable,  not  as 
stockholders,  but  as  trustees  who  have  violated  their  trust  and 
diverted  the  assets  of  the  former  corporation  by  dividing  the 
same  among  themselves,  and  then  receiving  as  their  equivalent, 
stock  in  the  new  corporation,  instead  of  applying  the  same  to 
the  debts  of  the  dissolved  corporation.' 

Section  Twenty-Five. 

Sundry  instances. 

Upon  an  illegal  consolidation  of  insurance  companies,  with 
loss  of  assets,  the  directors  become  personally  liable  to  the 
receiver  of  the  company.  Remedy  is  in  equity,  under  ten 
years'  limitation,  not  under  six  at  law.  Pierson  v.  Cronk,  13 
"n.  Y.  Supp.  845. 

The  creditor  of  the  old  corporation  who  became  such  because 
of  his  being  cestui  que  trust  in  a  fund  which  had  been  delivered 
to  the  old  corporation  may,  in  equity,  recover  amount  of  his 
claim  from  a  new  corporation  to  which  the  old  has  transferred 
its  property,  receiving  in  payment  the  stock  only  of  the  new 
company.     Barksdale  v.  Finney,  14  Gratt.  338. 

The  creditor  of  the  constituent  may,  in  equity,  directly  fol- 
low property  turned  over  to  the  consolidation;  not  decided 
whether  he  may  do  so  at  law.  Harrison  v.  Union  Pacific 
Ry.  Co.,  13  Federal  Rep.  522;  S.  C,  4  McCrary  264. 

•  HUl  V.  Gruell,  42  111.  App.  411,  the  detriment  of  creditors,  transfer 

based  on  Clapp  v.  Peterson,  104  lU.  assets  to  a  stockholder  in  payment 

26,  and  cases  therein  cited,  which  see,  and  extinguishment  of  his  stock, 
holding  that  a  corporation  can  not,  to 
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Judgment  creditor  is  entitled  to  a  receiver  for  the  property 
transferred  by  his  debtor  corporation  to  another,  receiving 
from  latter  its  stock  only  in  payment.  Barclay  v.  Quicksil- 
ver M.  Co.,  9  Abb.  Pr.  N.  S.  2S3. 

Such  stock,  however,  when  received  and  distributed  among 
the  old  company  stockholders  may  be  by  them  sold  for  cash, 
or  when  so  agreed,  redeemed  for  cash  by  the  new  company; 
and  a  party  thus  receiving  cash  is  not,  in  the  absence  of 
fraud,  liable  in  a  suit  by  the  old  company's  receiver;  there 
is  no  privity  of  contract  between  the  defendant  and  such 
receiver.    Bent  v.  Hart,  73  Mo.  641,  affirming  10  Mo.  App.  143. 

If  the  new  company  buys  all  the  old  company's  assets  and 
the  bulk  of  its  stock  and  pays  by  giving  its  own  stock  and 
draft,  it  is  a  constructive  (and  perhaps  an  actual)  fraud  upon 
the  old  company's  creditors,  for  it  thereafter  to  receive  back  its 
draft  from  the  old  company  and  return  to  it  the  stock  for 
retirement.  This  leaves  the  old  company  without  assets  and 
without  the  draft  ($900,000),  and  hence,  receiver  will  be  ap- 
pointed to  collect  said  sum  from  the  new  company  for  the  ben- 
efit of  the  old  one's  creditors.    Alexander  v.  Relfe,  74  Mo.  495. 

The  successor  company  taking,  not  as  creditor  but  as  owner, 
all  the  property  of  the  prior  company,  becomes  liable  directly 
for  the  debts  of  the  former,  at  least  to  the  extent  of  the  value 
of  the  property.  Brum  v.  Merchants,  etc.,  Ins.  Co.,  16  Fed. 
Rep.  140. 

The  legality  of  the  existence  of  the  successor  corporation 
may  be  collaterally  assailed;  plaintiff  levied  upon  chattels 
under  execution  against  a  firm;  defendant  seized  the  same 
chattels  under  execution  against  a  corporation,  successor  to  said 
firm,  in  which  corporation  the  legal  title  to  said  chattels  had 
vested;  plaintiff  is  allowed  to  show  that  the  corporation's 
organization  was  fraudulently  devised  to  hinder  the  firm's  cred- 
itors.    Booth  V.  Bunce,  33  N.  Y.  139. 

Judgment  had  been  obtained  against  a  consolidation,  which 
consolidation  was  thereafter  declared  illegal;  plaintiff  is  held 
upon  notice  to  each  constituent  to  be  entitled  to  execution 
against  both,  as  they  were  the  real  defendants  under  the  con- 
solidated name,  and  he  was  not  a  party  to  the  dissolution  pro- 
ceedings, and  is  not  bound  thereby.  Ketcham  v.  Madison, 
etc.,  Ry.  Co.,  20  Ind.  260. 
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CHAPTER  XL 

DEMANDS  OF  CREDITORS  DENIED. 

The  constituent  coq>orations  are  not  liable  upon  the  notes 
of  an  illegally  constituted  consolidation  of  which  they  were 
part,  the  notes  being  for  an  undertaking  without  the  powers 
of  such  constituents  to  engage  in. 

Questions  in  this  chapter  are  chiefly  upon  statutory  con- 
struction, resulting  in  following  conclusions:  The  constit- 
uent company  by  act  of  consolidation  becomes  extinct  and  its 
creditors  ipso  facto  become  creditors  of  the  consolidation  and 
must  sue  it,  and  it  alone,  upon  their  demands;  and  judgments 
against  the  constituent  can  be  revived  on  8ci7*e  f acids  only 
against  the  consolidation. 

Succeeding  corporations  who  are  purchasers  of  the  property 
of  their  predecessors,  either  directly  or  upon  foreclosure  pro- 
ceedings, do  not  thereby  become  subject  to  the  former's  debts; 
even  if,  as  part  of  the  purchase  consideration,  they  assume  cer- 
tain debts,  they  are  not  liable  for  others. 

Stockholders  of  the  preceding  corporation  (and  persons 
holding  under  such  stockholders)  have  no  right  to  follow  the 
assets  of  a  corporation  sold  in  good  faith  to  a  succeeding  cor- 
poration, and  paid  for  with  the  latter  s  stock;  their  remedy  is 
to  obtain  the  stock. 

The  distinction  should  be  observed  between  cases  in  which 
the  succeeding  corporation  is  a  mere  "re-organization,"  obtain- 
ing the  property  upon  equitably  the  same  uses  as  it  was  held 
by  the  former,  and  those  in  which  the  successor,  even  if  called 
re-organization,  is  in  reality  a  new  corporate  creation  and  ob- 
tains the  property  upon  new  considerations;  the  former  does, 
and  the  latter  does  not,  take  the  property  subject  to  the  prede- 
cessor's debts;  nor  is  liability  created  even  if  such  latter  has 
eventually  the  original  mortgagor  company  merged  into  it. 
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Section  One. 
Pearce  y.  Madison,  etc.,  Company,  21  How.  441. 

Creditors  hare  no  claim  when  consolidation  and  consideration  are  botli 

nltra  Tires. 

Two  railroads  were  consolidated  by  agreement,  assuming  a 
joint  name  and  a  common  board  of  management  and  conduct- 
ing the  business  of  both  lines;  while  thus  conducted,  the  presi- 
dent of  the  consolidated  company  gave  the  notes  in  suit  in 
payment  of  a  steamboat  which  was  to  run  in  connection  with 
the  railroads;  thereafter  the  relation  between  the  corporations 
was  declared  illegal  and  dissolved  in  due  course  of  law,  and  at 
the  commencement  of  the  suit  each  corporation  was  managing 
its  own  aflFairs.  The  plaintiff  had  notice  of  the  facts  and  his 
racovery  is  denied. 

Following  is  opinion  in  full : 

The  defendants  are  separate  corporations,  existing  under 
the  laws  of  Indiana,  and  were  created  to  construct  distinct 
lines  of  railroad  that  connect  at  Indianapolis,  in  that  state. 
The  plaintiff  is  the  assignee  of  five  promissory  notes,  that  were 
executed  under  conditions  set  forth  in  the  declaration,  and  of 
which  he  had  notice.  The  two  corporations  (defendants),  some 
time  before  the  date  of  the  notes,  were  consolidated  by  agree- 
ment, and  assumed  the  name  of  the  Madison,  Indianapolis  and 
Peru  Eailroad  Company,  and  under  that  name,  and  under  a 
common  board  of  management,  conducted  the  business  of  both 
lines  of  road. 

While  the  business  of  the  two  corporations  was  thus  directed 
and  managed,  the  president  of  the  consolidated  company  gave 
these  notes  in  its  name  in  payment  for  a  steamboat,  which 
was  to  be  employed  on  the  Ohio  river,  to  run  in  connection 
with  the  railroads.  After  the  execution  of  the  notes,  and  the 
acquisition  of  the  boat,  this  relation  between  the  corporation 
was  dissolved  by  due  course  of  law,  and,  at  the  commencement 
of  the  suit,  each  corporation  was  managing  its  own  affairs. 
The  plaintiff  claims  that  the  two  corporations  are  jointly  bound 
for  the  payment  of  the  notes,  but  the  circuit  court  sustained 
a  demurrer  to  the  declaration. 

The  rights,  duties  and  obligations  of  the  defendants  are  de- 
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fined  in  the  acts  of  the  legislature  of  Indiana  under  which 
they  were  organized,  and  reference  must  be  had  to  these  to 
ascertain  the  validity  of  their  contracts.  They  empower  the 
defendants  respectively  to  do  all  that  was  necessary  to  construct 
and  put  in  operation  a  railroad  between  the  cities  which  are 
named  in  the  acts  of  incorporation.  There  was  no  authority 
of  law  to  consolidate  these  corporations,  and  to  place  both 
under  the  same  management,  or  to  subject  the  capital  of  the 
one  to  answer  for  the  liabilities  of  the  other;  and  so  the  courts 
of  Indiana  have  determined.  But  in  addition  to  that  act  of 
illegality,  the  managers  of  these  corporations  established  a 
steamboat  line  to  run  in  connection  with  the  railroads,  and 
thereby  diverted  their  capital  from  the  objects  contemplated 
by  their  charters,  and  exposed  it  to  perils  for  which  they 
aflForded  no  sanction.  Now,  persons  dealing  with  the  managers 
of  a  corporation  must  take  notice  of  the  limitations  imposed 
upon  their  authority  by  the  act  of  incorporation.  Their 
powers  are  conceded  in  consideration  of  the  advantage  the 
public  is  to  receive  from  their  discreet  and  intelligent  employ- 
ment, and  the  public  have  an  interest  that  neither  managers 
nor  stockholders  of  the  corporation  shall  transcend  their 
authority. 

In  McGregor  v.  The  Official  Manager  of  the  Deal  &  Dover 
Railway  Co.  (16  L.  &  Eq.  180),  it  was  considered  that  a  rail- 
way company  incorporated  by  act  of  parliament  was  bound  to 
apply  all  the  funds  of  the  company  for  the  purposes  directed 
and  provided  for  by  the  act,  and  for  no  other  purpose  what- 
ever, and  that  a  contract  to  do  something  beyond  these  was  a 
contract  to  do  an  illegal  act,  the  illegality  of  which,  appearing 
by  the  provisions  of  a  public  act  of  parliament,  must  be  taken 
to  be  known  to  the  whole  world.  In  Coleman  v.  The  Eastern 
Counties  Railway  Co.  (10  Beav.  1),  Lord  Langdale,  at  the  suit 
of  a  shareholder,  restrained  the  corporation  from  using  its 
funds  to  establish  a  steam  communication  between  the  terminus 
of  the  road  (Harwich)  and  the  northern  ports  of  Europe.  The 
directors  of  the  company  vindicated  the  appropriation  as  bene- 
ficial to  the  company,  and  that  similar  arrangements  were  not 
unusual  among  railway  companies.  Lord  Langdale  said: 
"Ample  powers  are  given  for  the  purpose  of  constructing 
and  maintaining  the  railway,  and  for  doing  all  those  things 
required  for  its  proper  use  when   made.     But  I  apprehend 

20 
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that  it  has  nowhere  been  stated  that  a  railway  company,  as 
such,  has  power  to  enter  into  all  sorts  of  other  transactions. 
Indeed,  it  has  been  very  properly  admitted  that  railway  com- 
panies have  no  right  to  enter  into  new  trades  or  businesses 
not  pointed  out  by  the  acts.  But  it  has  been  contended  that 
they  have  a  right  to  pledge,  without  limit,  the  funds  of  the 
company  for  the  encouragement  of  other  transactions,  however 
various  and  extensive,  provided  that  the  object  of  that  liability 
is  to  increase  the  traflSc  upon  the  railway,  and  thereby  to  in- 
crease the  profit  to  the  shareholders. 

"  There  is,  however,  no  authority  for  anything  of  that  kind. 
It  has  been  stated  that  these  things,  to  a  small  extent,  have 
been  frequently  done  since  the  establishment  of  railways;  but 
unless  the  acts  so  done  can  be  proved  to  be  in  conformity  with 
the  powers  given  by  the  special  acts  of  parliament,  under  which 
those  acts  are  done,  they  furnish  no  authority  whatever.  In 
the  East  Anglian  Railway  Company  v.  The  Eastern  Counties 
Eailway  Company  (11  C.  B.  808),  the  court  say  the  statute  in- 
corporating the  defendants^  company  gives  no  authority 
respecting  the  bills  in  Parliament  promoted  by  the  plaintiffs, 
and  we  are  therefore  bound  to  say  that  any  contract  relating 
to  such  bills  is  not  justified  by  the  act  of  Parliament,  is  not 
within  the  scope  of  the  authority  of  the  company  as  a  cor- 
poration, and  is  therefore  void." 

W"e  have  selected  these  cases  to  illustrate  the  principle  upon 
which  the  decision  of  this  case  has  been  made.  It  is  not  a  new 
principle  in  the  jurisprudence  of  this  court.  It  was  declared 
in  the  early  case  of  Head  v.  Providence  Insurance  Company 
(2  Cr.  127),  and  has  been  reaffirmed  in  a  number  of  others  that 
followed  it.  (Bank  of  Augusta  v.  Earle,  13  Pet.  519;  Perrine 
V.  Ches.  <fe  Ohio  Railroad  Company,  9  How.  172.) 

It  is  contended  that  because  the  steamboat  was  delivered  to 
the  defendants,  and  has  been  converted  to  their  use,  they  are 
responsible.  It  is  enough  to  say,  in  reply  to  this,  that  the 
plaintiff  was  not  the  owner  of  the  boat,  nor  does  he  claim  un- 
der an  assignment  of  the  owner's  interest.  His  suit  is  insti- 
tuted on  the  notes  as  an  indorsee;  and  the  only  question  is« 
had  the  corporation  the  capacity  to  make  the  contract,  in  the 
fulfillment  of  which  they  were  executed  ?    The  opinion  of  the 
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court  is,  that  it  was  a  departure  from  the  business  of  the  cor- 
poration, and  that  their  officers  exceeded  their  authority. 
Judgment  affirmed.^ 

Section  Two. 
Indianola  B.  B.  Co.  y.  Fryer,  66  Texas  609. 

Creditor's  demand  on  the  eonstitnent  company  is  extingnished  be- 
cause such  company  baa  ceased  to  exist. 

PlaintiflF,  Fryer,  had  a  contract  in  1869  with  the  Indianola 
Railroad  Company,  and  completed  his  work  on  May  31,  1871, 
and  claimed  his  compensation. 

On  May  19, 1871,  said  company  was,  by  an  act  of  the  leg- 
islature, consolidated  with  the  San  Antonio  &  Mexican  Gulf 
Railroad,  under  name  and  style  of  Gulf,  Western  Texas  &  Pa- 
cific Railroad. 

Suit  commenced  against  the  Indianola  company  in  1872; 
amendment  filed  in  1874,  bringing  in  the  consolidated  company. 

Plaintiff  had  judgment  below  against  the  original  company, 
which  appealed;  the  Supreme  Court  dismisses  the  appeal,  hold- 
ing the  judgment  void  and  the  appeal  ineflfectual.  The  con- 
solidated company  had  judgment  below,  from  which  plaint- 
iff takes  error,  but  same  is  dismissed  because  of  failure  to  file 
bond. 

"  An  error  fundamental  in  character  and  going  to  the  foun- 
dation of  the  action,  though  not  assigned,  is  made  manifest  by 
the  record."  The  consolidation  acts  provided  that  the  consol- 
idated company  should  have  all  the  corporate  rights,  powers 
and  privileges  belonging  to  the  two  companies;  that  the  two 
companies  should  be  one  company;  the  capital  stock  might  be 
increased  to  an  amount  equal  to  the  aggregate  of  the  capital  of 
the  two  companies;"  that  the  consolidated  company  should 
have  the  powers,  rights  and  privileges  as  provided  in  the  orig- 
inal charters,  under  the  name  and  style  of  the  Gulf,  Western 

'  Notes,  given  in  part  payment  of  can  not  be  enforced,  it  appearing 
stock,  such  stock  being  bought  for  that  such  consolidation  was  illegal, 
the  purpose  of  controlling  a  corpora-   Tompkins  v.  Compton  (Ga.),  21  S.  K. 
tion   and   thereby   compelling    the   R.  79. 
minority  to  submit  to  consolidationy       'Special  Laws,  1870,  pp.  101, 102. 
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Texas  &  Pacific  Railway  Company,  which  was  also  author- 
ized to  borrow  money  on  bonds,  etc.* 

Hence,  the  "  Indianola  Eailroad  Company  "  was  no  longer  in 
existence  when  suit  was  brought,  nor  at  any  time  since.  "  We 
are  clearly  of  the  opinion  that  from  and  after  the  passage  of 
the  act  of  1871,  that  company  ceased  to  exist;  that  its  power  to 
sue  and  capacity  to  be  sued  by  that  name  had  been  extinguished, 
and  that  there  was  no  such  corporation  as  the  Indianola  Railroad 
Company.  All  the  powers  and  rights  that  it  had  ever  enjoyed 
by  virtue  of  the  legislative  charter  had  passed  to,  and  vested  in 
another  corporation,  with  a  fixed  and  distinctive  name,  with 
all  the  capacities  to  sue  and  be  sued  that  had  theretofore  been 
vested  in  the  two  old  companies.  This  change  had  been 
wrought  by  the  agreement  of  parties  sanctioned  by  the  legis- 
lative enactment." 

The  case  differs  from  the  Georgia  Railroad  cases,'  in  which 
certain  rights  appertaining  to  the  old  companies  are  held  to 
have  survived  to  the  consolidated  company;  here  the  only  ques- 
tion  is  whether  there  remained  any  such  corporation  as  the 
"  Indianola  Railroad  Company,"  with  power  to  sue  or  be  sued, 
known  to  the  law;  as  to  all  matters  pertaining  to  the  two  old 
companies,  the  only  person  known  to  the  law  with  capacity  to 
sue  and  be  sued  was  the  "  Gulf,  Western  Texas  &  Pacific  Rail- 
way Company."  Whatever  claim  Fryer  had  against  the  old 
Indianola  Railroad  Company,  if  it  constituted  a  liability  against 
the  same,  could  have  been  enforced  against  the  Gulf,  Western 
Texas  &  Pacific  Railway  Company.  It  had  succeeded  to  all 
the  rights  and  assumed  aU  the  liabilities  of  the  extinct  corpo- 
ration.* 

'  Special  Laws,  1871,  pp.  425  and  426.   procees  for  its  debts,  Bruffett  v.  The 

*  92  and  98  U.  S.  Reports.  Great  West  R.  R.  Co.,  25  lU.  857;  1 

'The  City  of  Indianola  v.  Indianola  Wetberell  R.  R.  Cases,  250;  Seymour 

R.  R.  Co.,  56  Texas  594;  T.  &  P.  R.   v.  Long  Dock  Co.,   20  N.  J.  896;  1 

W.    Co.   V.   Mui-phy,  46    Tex.   857;   Withrow  Am.  R.  R.  Cas.,  250;  Stall 

Stephenson  v.  T.  &  P.  R.  W.  Co.,  42  v.  S.  P.  R.  R.  Co.,  24  Tex.  125. 

Tex.  166,  167.  It  may  be  further  observed  that 

Citations    for    Fryer    contained,   upon  the  dissolution  of  a  corporation 

among  others,  the  following  :  On  the    (as  for  instance  upon  order  of  disso- 

propositions  that  the  Indianola  road  lution  entered  by  reason  of  its  insolv- 

could   be  dissolved  only  by  act  of  ency,  Sec.  2429  N.  Y.  Code  of  Civil 

legislature,    that   the   consolidation  Procedure),  actions  for  personal  inju- 

does  not  have  that  effect  and  would  ries  which  would  abate  by  reason  of 

not  place   it  beyond  the   reach  of  the  death  of  a  natural  person  (defend- 
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ant)  will  abate  also  against  such  cor-  619,  623;  18  N.  E.  R.  447;  Hegerich  v. 

poration,  if  pending  hut  untried  when  Keddie,  09  N.  Y.  258;  1  N.  E.  R.  787; 
such  order  is  entered,  and  in  the  ab-  Greeley  v.  Smith,  8  Story  657,  Fed« 

sence  of  an  enabling  statute  can  not  Cas.  No.  5748. 

be  revived  or  continued  against  the  The  note  to  the  last  refers  also  to 

receiver.    Re  New  York  Oxygen  Co.,  Bank  v.  Colby,  21  Wall.  615;  Kelly  v. 

88  N.  Y.  Supp.  726;  86  Hun  489,  cit-  Mississippi  C.  R.  Co.,  1  Fed.  Rep.  569; 

ing  Grafton  v.  Union  F.  Co.,  19  N.  Devereaux  v.  City,  29  Fed.  Rep.  750; 

Y.  Supp.  966;  Sturges  v.  Vanderbilt,  Sturges  v.  Vanderbilt,  78  N.  Y.  390; 

78  N.  Y.  884;  McCullough  v.   Nor-  City  v.  Commercial  Bank,  68  lU.  850; 

wood,  58  N.  Y.  562.     In  Marstaller  v.  Att'y  Gen'l  v.  C.  &  E.  R.  Co.,  112  HI. 

Mills,  143  N.  Y.  898,  88  N.  E.  870,  the  534,  588;  McCartney  v.  C.  &  K   R. 

court  examines  the  statutes  relating  Co.,  Id.  621. 

to  corporations  and  providing  for  pay-  PlaintifTs  merging  in  another  oor- 

mentof  their  ** liabilities"  and  for  poration  works  no  abatement;  ena- 

the  protection  of  their  **  creditors "  bling    statutes    construed.     Edison, 

(upon  dissolution),  and  concludes  that  etc.,  Co.  v.  U.  S.  Co.,  8  C.  C.  A.  88. 

they  are  broad  enough  in  their  intent  A  plea  by  a  defendant  corporation 

to  embrace  and  provide  for  the  pay-  to  the  effect  that  it  has  been  dissolved 

ment  of  demands  for  personal  inju-  since  the  date  that  it  has  been  served 

ries,  though  undetermined  and  not  with  summons  is  not  only  invalid  as  a 

even  in  suit  before  the  dissolution.  plea  but  void  as  a  record,  and  should 

For  further  discussions  of  the  com-  be  stricken  from  the  files  just  as  in  case 
mon  law  rule,  and  its  modification  of  a  natural  person.  If  an  attorney 
by  statute,  concerning  the  survival  should  file  a  plea  that  such  person  has 
of  actions  as  against  corporations  died  since  being  served  with  sum- 
after  their  dissolution,  consult  Hep-  mons,  the  death  of  the  defendant 
worth V.  Union  F.  Co.,  16  N.  Y.  Supp.  ends  the  attorney's  retainer;  all  pro- 
692;  131  N.  Y.  645;  80  N.  E.  R.  867;  ceedings  are  void;  the  proper  steps  to 
Martin  v.  Walker,  12  Hun  46;  Ford  be  taken  are  to  substitute  the  legal 
V.  Johnston,  7  Hun  568;  Baker  v.  representatives  of  the  defendant 
Gilman,  52  Barb.  26;  Lichtenberg  v.  Wamsley  v.  H.  L.  Horton  &  Co.,  84 
Herdtfelder  (N.  Y.),  8  N.  E.  R.  526;  N.  Y.  Supp.  806.  Judgment  should 
McCullough  V.  Norwood,  58  N.  Y.  562.  not  be  entered  against  a  defunct  cor- 

People  V.  Troy  Steel  &  Iron  Co.,  31  poration;  publication  of  notice  should 

N.  Y.  Supp.  887,  82  Hun  803,  draws  be  set  aside  when  a  former  secretary 

the  distinction  between  judgments  in  suggests  to  the  court  facts  showing 

sequestration,  appointing  a  receiver  that  such  corporation  has  not  done 

of  a  corporation,  and  a  judgment  of  business  for  over  twenty-six   years, 

dissolution  and  receiver  in  an  action  all  its  property  having  been  sold  on 

by  the  people;  the  latter  does,  but  the  judicial   sale.     Exhaustive    opinion 

former  does  not,  cause  an  abatement  with  numerous  citations.    Combes  v. 

of  an  action  pending  for  personal  in-  M.  &  M.  R.  Co.  (Wis.),  62  N.  W.  R.  89, 

juries;   reviewing  Del  Valle  v.  Na-  The  principal  case  (Railroad  Co.  v. 

varro,  21  Abb.  N.  C.  136;  Button  Co.  Fryer)   is,    in    Evans  v.    Interstate 

▼.  Sylvester,  68  Hun  401,  22  N.  Y.  Rapid  Transit  Company  (Mo.),  17  S. 

Supp.  891;  Sturges  v.  Vanderbilt,  78  W.  R.  489,  distinguished  as  being  an 

N.  Y.   884-888;   Bank  v.   Colby,  21  action  commenced    after  the   con- 

WalL   609-615;  People  v.  Insurance  soUdation    had   been    effected,  and 

Co.,  17  Wkly.  Dig.  563;  People  v.  hence   it   was   improperly   brought 

Knickerbocker  L.  L  Co.,  106  N.  Y.  against  the  constituent,  whereas,  had 
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it  been  brought  thus  before  consolida-  road  Go.  ▼.    Evans,    6  Heisk.   607; 

tion,  it  would  not  abate  by  reason  Shackleford  v.  R.  R.  Co.«   52  Miss, 

of  the  consolidation;  citing  Lindell  160;  Wood,  Ry.  I^w,  p.   1688;  Wait, 

V.  Benton,  6  Mo.  861;    that  pending  Insolv.  Corp.,  §448. 

legal  proceedings  are  not  affected  by  For  complete  sununary  of  the  law 

the  expiration  of  a  charter,  and  that  as  to  abatement  of  pending  actions 

a  pending  suit  abates  not  by  reason  upon  dissolution  and  kindred  topics, 

of   consolidation.     Railroad    Co.  v.  consult  Cook  on  Stock  and  Stock- 

MuBselman,  2  Qrant*B  Cas.  848;  Rail-  holders  and  Coq^rations,  Sd  edition. 


Section  Three. 

Mamma  t.  The  Potomac  Company,  8  Peters  281. 

Judgment  against  the  original  company  is  extinguished. 

Plaintiff  obtained  a  judgment  in  June,  1818,  against  the 
Potomac  Company,  which  company  was  by  act  of  legislature 
of  January,  1824,  succeeded  by  the  Chesapeake  &  Ohio  Canal 
Company;  the  former  company's  charter  being  surrendered  by 
it  and  accepted  by  the  latter,  whereby,  according  to  said  act, 
the  former  company's  charter  was  declared  vacated  and  an- 
nulled, and  all  the  powers  and  rights  thereby  granted  to  the 
Potomac  Company  were  declared  vested  in  the  new  company. 
On  18th  of  April,  1828,  plaintiflF  obtained  a  writ  of  scire faciad 
to  revive  said  judgment.  Decision  is  that  he  take  nothing  by 
his  writ,  and  this  ruling  is  affirmed.  Plaintiff  must  have 
known  when  he  made  his  contract,  that  the  corporation  might 
at  some  time  be  dissolved;  hence  he  contracted  with  reference 
to  such  possibility,  and  therefore  the  dissolution  is  not  an  un- 
lawful impairment  of  his  contract;  to  require  corporations  to 
endure  to  await  the  termination  of  contracts  might  keep  them 
in  existence  in  perpetuity  and  contrary  to  the  public  good. 
The  corporation  is  dissolved  and  dead,  and  scire  foGias  is  as 
inoperative  against  it  as  it  would  be  against  a  dead  man.  The 
creditor's  demand  may,  however,  be  asserted  against  any  prop- 
erty of  the  corporation  which  has  not  passed  into  the  hands  of 
bonafde  holders,  for  it  is  still  a  trust  fund  for  the  creditors;' 

^  The  state  itself,  though  being  the  burse  itself  for  the  moneys  by  it  ad- 
sole  stockholder  of  a  bank,  has  no  yanced  to  the  bank.  The  creditors 
power,  upon  the  bank's  insolvency,  to  of  the  bank  who  became  such  upon 
withdraw  portions  of  its  capital  the  reliance  that  it  possessed  the 
and  appropriate  the  same  to  reim-  stated  and  announced  capital  have 
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moreover,  the  same  legislation  gave  all  the  old  company's 
creditors  the  right  to  take  stock  in  the  new,  and  if  declining 
to  do  so,  required  the  new  company  to  pay  him  annually  such 
dividend  of  the  net  amount  of  the  revenues  of  the  Potomac 
Company  on  an  average  of  the  last  five  years  preceding  the 
organization  of  the  new  company  as  his  demand  may  bear  to 
the  total  debt  ($175,800)  of  the  old  company,  thus  furnishing 
an  equitable  mode,  and  the  only  one  practicable,  for  distribut- 
ing the  old  company's  assets;  a  mode  analogous  to  the  distribu- 
tion of  the  assets  of  a  declared  insolvent  debtor. 


Section  Foub. 
Vose  T.  Cowdrey,  49  N.  Y.  886. 

Creditor's  mere  right  to  reeeire  bonds  does  not  create  an  eqnitable 

lien« 

Plaintiff  having  furnished  iron  to  a  railroad  company,  re- 
ceived first  mortgage  bonds  therefor,  and  was  to  receive  still 
more  bonds  for  further  amounts  of  iron  delivered,  but  though 
entitled  to  such  additional  bonds,  the  plaintiff  did  not  receive 
them.  Thereafter  the  road  was  sold  under  the  foreclosure  of 
said  mortgage,  whereupon  the  plaintiff  and  the  other  bond- 
holders formed  a  corporation  for  buying  and  receiving  the 
property,  and  for  allotting  to  the  plaintiff,  and  the  others, 
stock  in  the  new  company  in  proportion  to  the  amounts  of  said 
bonds  held  by  them  respectively. 

Thereafter  the  plaintiff  asserted  that  he  was  equitably  en- 
titled to  receive  the  additional  bonds  for  his  additional  deliv- 
ery of  iron;  that  although  he  had  not  received  them,  yet  equity 
treats  that  as  done  which  should  have  been  done,  and  hence  he 
should  be  considered  as  having  received  them,  and  that  to 
their  extent  he  should  receive  new  stock;  also  claimed  certain 
damages  growing  out  of  the  transaction,  and  as  to  these 
claimed  to  be  a  creditor  of  the  old  company  and  entitled  to 

the  right  to  have  such  capital  main-  sent,  holding  that  the  state  had  not 

tuned  for  the  purposes  of  their  secu-  impaired  the  obligation  of  any  oon- 

rity.    Curran  v.  The  State  of  Arkan-  tract,  but  had  merely  paid  itself  as  a 

sas,  15  Howard  807  (three  justices  dis-  creditor). 
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follow  its  assets  into  the  hands  of  the  new,  as  being  a  trust 
fund  for  the  old  company's  creditors.* 

The  decision  is  adverse  to  this  contention.  The  facts  show 
that  the  property  came  into  the  present  owner's  hands  freed 
from  any  trust  for  the  plaintiff.  The  organizers  of  the  pur- 
chasing company  were  certain  classes  of  the  creditors  of  and 
not  stockholders  in  the  insolvent  company.  Neither  said  com- 
pany nor  its  stockholders  made  any  contract  nor  agreement  for 
the  sale  of  the  road.  The  foreclosure  was  not  collusive;  the 
sale  was  fairly  conducted.  The  purchasers  stood  in  no  relation 
of  trust  or  confidence  either  to  the  former  company  or  to  the 
other  creditors,  and  were  in  no  respect  incompetent  to  purchase 
or  hold  the  property  in  their  own  right;  hence,  they  are  bona 
fide  purchasers  and  obtain  the  property  free  from  any  trust 
except  such  as  is  involved  in  the  agreement  of  purchase;  no 
term  thereof  covers  the  claim  of  plaintiff  as  to  the  bonds  which 
were  not  issued  to  him  or  the  claim  for  damages,  and  as  he 
consented  to  said  agreement  as  to  the  bonds  of  which  he  was 
the  owner  prior  to  that  time  and  now  holds  new  stock  under 
it,  it  follows  that  he  can  not  attack  said  agreement  for  fraud, 
as  he  still  claims  under  it;  nor  can  he  in  any  manner  allege 
protection  under  it  except  in  accordance  with  its  provisions,  the 
terms  of  which  are  precise  and  distinct,  making  exact  provis- 
ion for  the  various  interests  involved,  and  have  been  acted  upon, 
and  distribution  has  been  made  in  pursuance  thereof.  How- 
ever equitable  plaintiff's  claim  may  be  as  a  creditor  of  the 
former  company  as  between  it  and  himself,  to  treat  that  as 
done  which  they  ought  to  have  done,  it  certainly  would  not  be 
equitable  as  to  third  parties  who  made  their  arrangements  pred- 
icated upon  what  the  company  had  actually  done,  to  extend 
this  fiction  to  them,  so  as  to  affect  their  rights  between  each 
other. 

>  In  accordance  with  Railroad  Co.  Curran  v.  Arkansas,  15    How.   807. 

V.  Howard,  7  Wall.  392;  Story's  Eq.  Citations  by  counsel,  contra,  were : 

§  1252,  9th  Ed.;  Munima  v.  Potomac  Velas  v.  M,  R.  R.  Co.,  17  Wis.  497; 

Co.,  8  Pet.  286;  Wood  v.  Dummer,  M.  Co.  v.  St  P.  Co.,  6  Wall.  745; 

8  Mason  808;  Vosev.  Grant,  15  Mass.  Croushay  v.  Soulter,  6  Wall.  640. 
522;    Spear   v.  Grant,  16   Id.    14; 
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Section  Five. 

Crowshaf  t.  Sontter,  6  Wall.  780. 

Lien  waired  by  agreeing  to  a  sale. 

Upon  the  foreclosure  of  a  railroad  mortgage,  the  bondhold- 
ers formed  a  new  company,  which  was  to  buy  the  property  at 
the  foreclosure  sale,  and  they  were  to  receive  of  the  stock  of 
such  company  an  amount  in  proportion  to  the  bonds.  The 
bondholders  agreeing  to  this,  and  who  delivered  their  bonds 
and  received  the  new  stock,  are  held  to  have  elected  to  abide 
by  the  action  of  the  trustees  having  charge  of  the  matter,  and 
to  be  estopped  from  objecting  to  the  confirmation  of  the  sale. 

Section  Six. 
Fogg  T.  Blair,  188  U.  8.  584;  10  S.  C.  R.  838. 

Pnrebaser  paying  by  assnmiug  certain  debts  and  obligations  takes 
roads  free  from  otber  debts  as  liens*  tbongh  it  may  be  liable  for 
same  by  reason  of  assuming  tbem. 

A  railroad  company  sells  all  its  property  to  a  new  company, 
composed  principally  of  the  same  persons  and  the  same  officers 
as  the  old.  The  new  corporation  as  consideration  agrees  to 
pay  certain  specified  debts  and  to  perform  certain  contracts  of 
the  old  corporation.  To  make  these  payments,  the  new  com- 
pany issued  bonds  secured  by  mortgage  on  the  road.  Fogg 
had  a  demand  against  the  old  company  prior  to  the  making  of 
the  mortgage,  but  did  not  reduce  it  to  judgment  until  there- 
after; his  demand  was  not  one  of  those  for  which  the  statute 
gave  a  lien,  nor  did  his  judgment  decree  it  to  be  a  lien  on  any 
property.  A  proceeding  was  brought  to  foreclose  the  mort- 
gage; Fogg,  by  cross-bill,  asserted  the  priority  of  his  judg- 
ment over  the  mortgage.  The  decision  was  adverse  to  his 
contention.  It  is  held  that  his  demand  did  not  affect  any 
property;  it  did  not  become  a  lien  until  reduced  to  judgment, 
and  then  only  as  subsequent  to  liens,  which  preceded  it  in  point 
of  time.  The  new  company  was  liable  thereon,  because  it  had 
assumed  it,  and  so,  too,  it  may  be  admitted  that  the  property  of 
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a  company  is  a  trust  fund  for  the  payment  of  its  debt,  and  that 
when  it  transfers  the  whole  of  it  to  another  company,  such 
other  company  might  become  liable  for  such  debts,  but  even 
that  does  not  prevent  such  other  company  from  mortgaging 
the  property  bonafde  for  a  valuable  consideration.^ 


Section  Seven. 
Leathers  t.  Janney  et  al.,  41  La.  Ann.  1120;  6  Southern  884. 

Holder  of  stock  as  collateral  has  no  equitable  lien  on  the  corporate 

property  sold  in  good  faith. 

Three  corporations  existed,  each  owning  and  running  a 
steamboat,  when,  in  order  to  overcome  a  disastrous  competition 
it  was  agreed  that  a  new  corporation  should  be  formed  with  a 
capital  equal  to  the  aggregate  of  the  capital  of  the  three  com- 
panies; that  the  boats  should  be  transferred  to  the  new  com- 
pany, and  that  stock  of  the  new  company  be  issued  to  each 
stockholder  of  the  old  in  the  proportion  of  his  stock  therein, 
all  of  which  was  done. 

Janney,  a  stockholder  in  one  of  the  original  companies, 
pledged  his  stock  with  Leathers  as  security  for  a  debt.  The 
stock  of  the  new  company  was,  however,  delivered  to  Janney 
without  requiring  him  iSrst  to  return  his  old  stock  and  no  one 
but  he  and  Leathers  knew  of  the  pledge.  Brown  was  president 
and  manager  of  the  company  in  which  Janney  had  held  his 
old  stock,  and  he  was  also  president  and  manager  of  the  new 
company. 

Leathers  brings  his  suit,  making  defendants  these  various  in- 
dividuals and  corporations,  and  assailing  the  transactions  as 
fraudulent  and  beyond  the  powers  of  the  corporations,  and 
claiming  an  equitable  lien  on  the  property  of  said  original  com- 
pany. Decision  is  adverse  to  his  contention.  The  sale  was 
bona,  fidcj  on  a  good  consideration, « 'penly  and  publicly  nego- 
tiated and  consummated.    Erown,  though  manager  of  both 

>  An  instructlTe  case  is  Chicago,  issuing  its  own  stock  in  payment  of 
etc.,  Co.  V.  Ashling,  56  lUinois  Appel-  same,  the  result  is  reaUy  a  consolida- 
late327;  though  the  enabling  statute  tion,  and  the  new  corporation  be- 
term  the  transaction  a  purchase,  yet  comes  liable  by  statute  for  the  debts 
when  one  corporation  obtains  the  ofthjold.  (Briefs  and  opinion  should 
property  and  franchise  of  another,  be  read  in  fuU.) 
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the  contracting  parties,  yet  acted  und^r  authority  from  both. 
A  corporation  may  sell  all  of  its  property,  unless  restrained  by 
its  charter,  if  it  acts  under  proper  authority. 

Janney  committed  a  fraud  on  plaintiff  in  not  delivering  the 
stock  to  him;  the  question  whether  Brown  and  the  original 
company  which  he  represented  are  liable  to  plaintiff  for  hav- 
ing delivered  the  stock  to  Janney  and  not  to  the  plaintiff,  is 
not  raised  in  this  form  of  action  nor  on  this  record;  and  was 
expressly  reserved  in  the  decision  in  order  to  be  determined  in 
aa  appropriate  action. 

The  buying  corporation  is  relieved  from  any  liability;  it 
bought  in  good  faith,  and  delivered  the  purchase  price,  to  wit, 
certificates  of  its  own  stock,  to  Brown,  the  manager  of  the  sell- 
ing company;  it  owed  no  duty  to  the  stockholders  of  the  sell- 
ing company,  to  see  whether  Brown  gave  to  them  their  shares 
of  the  price. 

Authorities  exist  to  the  effect  that  when  a  corporation  sells 
or  transfers  its  entire  property  to  a  purchaser,  knowing  the 
fact,  the  latter  is  changeable  with  knowledge  that  the  prop- 
erty is  subject  to  the  corporate  debts,  and  that  equity  will,  in 
proper  cases,  allow  the  corporate  creditors  to  follow  the  prop- 
erty into  the  hands  of  the  purchaser  for  satisfaction  of  their 
claims.^  But  no  authority  exists  compelling  the  purchaser 
from  a  corporation  to  see  that  the  purchase  price  is  divided 
among  its  stockholders;  there  being  the  absence  of  fraudu- 
lent connivance  or  collusion  to  wrong  the  stockholders,  the 
officers  of  the  selling  corporation  are  its  agents  for  the  pur- 
pose of  receiving  and  dividing  the  price,  and  the  stockholder 
must  look  to  them  for  protection." 

Section  Eight. 

Stewart*B  Appeal,  72  Pa.  St.  291. 
Parchasers  on  foreclosure  take  property  free  from  nnseeured  debts. 

The  Pittsburgh,  Fort  Wayne  &  Chicago  Railroad  Company 
mortgaged  its  property;  and  when  the  same  was  about  to  be 

<  Mumma  ▼.  Potomac  CJo.,  8  Peters       f  pee  v.  Gas  Light  Co.,  85  La.  Ann. 
281;  Woodv.  Dummer,  3  Mason  808;  413,  is  said  to  have  no  appUcation 
Bank  v.  St.  John,  25  Ala.  566;  Smith   whatever. 
V.  Huckabee,  53  Ala.  191;  Vose  v. 
Grant,  15  Mass.  522;  Story,  Eq.  Jur., 
(9th  Ed.),  §  1252. 
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foreclosed,  an  act  of  the  legislature  was  passed  *  providing  that 
the  persons  who  should  become  purchasers  at  such  foreclosure 
should  be  a  body  corporate  under  the  name  of  the  Pittsburgh, 
Fort  Wayne  &  Chicao;o  Railway  Company.  The  foreclosure 
was  had  and  the  purchase  made,  and  it  is  held  that  the  latter 
company  (to  whom  the  property  was  conveyed  by  the  trust- 
ees who  had  bought  it  at  the  foreclosure)  did  not  take  the 
property  subject  to  the  debts  of  the  former  company. 

Contention  of  the  creditor,  and  the  finding  of  the  master  in 
his  favor,  were  essentially  to  the  eflfect  that  the  latter  com- 
pany was  but  a  "  reorganization"  of  the  former,  and  hence  took 
the  property  thereof  charged  with  a  trust  in  favor  of  the  other 
creditors.  Facts  relied  on  to  support  this  contention  were,  in 
brief,  that  the  original  road  obtained  statutory  enactments  in 
several  states  allowing  reorganization;  passed  corporate  reso- 
lutions thereunder;  the  officers  remained  substantially  the 
same;  the  stockholders  of  the  old  corporation  became  stock- 
holders  in  the  reorganizatioa  without  purchasing  any  stock; 
the  foreclosure  was  carried  through  without  any  defense  being 
interposed.  Hence,  the  master  concludes  that  all  this  machin- 
ery was  resorted  to  merely  to  get  the  property  away  from  the 
unsecured  creditor's  reach;  that  the  defendant  company  is  not 
a  new  and  independent  organization,  but  simply  a  reorganiza- 
tion of  and  substitute  for  the  original  corporation,  and  that  it 
holds  the  property  subject  to  the  debts  thereof. 

The  court,  however,  differed  from  the  master  and  dismissed 
the  bill.     The  supreme  court  sustains  the  dismissal. 

The  defendant  is  decided  to  be  a  new  and  distinct  organiza- 
tion, created  on  the  contingency  of  the  foreclosure  sale;  the 
term  "  reorganization,"  used  in  the  title  of  the  act,  "  can  not 
overcome  the  very  facts  of  the  case,  and  the  language  and  in- 
tent of  the  law;"  the  foreclosure  sale  was  hona  fide^  and  ad- 
versary, and  the  sum  bid,  $2,000,000,  was  actually  paid  to  the 
receiver,  and  the  property  vested  in  the  purchasers,  through 
whom  the  new  company  derived  its  title.  Complainant  con- 
tends that  the  new  company  came  into  possession  of  the  prop- 
erty under  such  voluntary  arrangement  with  the  old  company's 
stockholders  as  would  leave  the  property  liable  to  the  creditors 

1  Pamphlet  Law  498,  March  81, 1860. 
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of  the  old  company.*  But  the  act  in  question  by  its  third  sec- 
tion empowered  the  new  company  to  make  such  settlements  or 
adjustments  with  any  of  the  stockholders  of  the  old  company, 
and  to  assume  such  debts,  liabilities  and  claims  of  the  same, 
as  it  might  deem  proper.  Under  this  section  the  new  company 
svibaequenUy  (i.  «.,  after  the  foreclosure,)  arranged  with  the 
stockholders  of  the  old  to  give  them  stock  in  the  new.  The 
case  differs  from  Eailroad  Co.  v.  Howard,  7  Wallace  392. 

In  that  case  there  was  a  preliminary  agreement  to  sell  the 
property  and  to  make  the  foreclosure  proceedings  ancillary 
to  such  agreement,  but  after  all  this  had  been  done  and  the 
property  vested  in  the  new  company,  the  latter  was  found  in 
possession  of  a  fund  equaling  sixteen  per  cent  of  the  pur- 
chase price,  which  sum  it  was  about  to  pay  over  to  the  stock- 
holders of  the  original  company  in  pursuance  of  said  agree- 
ment, and  this  amount  was,  of  course,  decided  to  belong  to  the 
creditors  rather  than  to  the  stockholders  of  the  old  company. 


Section  Nine. 
Hatcher  t.  The  Toledo,  Wabash  &  Western  B,  B.  Co.,  62  ni.  477. 

Purchaser  at  foreclosare  is  not  liable  for  debts  of  original  company, 
although  it  subseqaontly  acquires  its  fk*anohi8es. 

Action  of  debt  by  Hatcher  against  the  Toledo,  Wabash  & 
Western  Eailroad  Co.  to  recover  on  coupons  issued  by  the 
Quincy  &  Toledo  Eailroad  Company.  Judgment  for  defend- 
ant.   Affirmed. 

The  Quincy  &  Toledo  Eailroad  Company  executed  its  cou- 
pon bonds  and  deed  of  trust,  and  thereunder  the  road  was  sold 

1  It  would  have  been  interestmg,  stockholders)  the  stockholders  of  the 
and  possibly  of  material  influence  former  corporation,  without  money 
upon  the  result,  if  the  record  had  and  without  price,  by  an  arrange- 
shown  upon  what  consideration  or  ment  made  subsequently  to  the  fore- 
for  what  reason  the  stockholders  of  closure. 

the  old  corporation  became  stock-  Citations  for  the  appeUant:  Rail- 
holders  in  the  reorganization  **with-  poad  CJo.  v.  Howard,  7  WaU.  892; 
out  purchasing  any  new  stock."  It  is  Mumma  v.  The  Potomac  Co.,  8  Pe- 
certainly  a  singular  proceeding  for  ters  281;  Curran  v.  State  of  Arkan- 
the  new  corporation  to  take  to  its  sas,  15  Howard  804;  Minor  v.  Me 
bosom  (on  equal  terms  with  its  own  chanics  Bank,  1  Peters  40. 
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in  1861;  the  purchasers  organized  as  the  Quincy  &  Toledo 
Kailroad  Company.  The  original  charter  did  not  confer  the 
power  to  mortgage  the  franchise;  but  prior  to  the  sale  the 
legislature  authorized  the  president  to  transfer  the  corporate 
franchise  to  the  purchasers,  which  was  done.  The  purchasers 
were  also  authorized  to  assume  the  name  and  privileges  and 
franchises  of  the  Quincy  &  Toledo  Railroad  Co. 

After  the  sale,  the  general  manager,  who  never  had  any  con- 
nection with  the  old  company,  operated  the  road  for  the  new 
company,  Quincy  &  Toledo  Railroad  Company,  formed  by  the 
purchasers.  The  old  company  ceased  to  exist  so  far  as  the  old 
officers  had  anything  to  do  with  the  management.  The  new 
company,  by  consolidation  with  another,  effected  in  1865, 
formed  the  defendant  company. 

The  act  of  1867  provides  that  in  case  of  consolidation,  the 
consolidated  company  is  liable  for  all  debts  of  each  (company 
which  may  enter  into  the  arrangement. 

This  act  is  clearly  not  retrospective;  it  is  designed  to  apply 
to  consolidations  to  be  effected  after  its  passage.*  It  is  a  seri- 
ous question  whether  the  legislature  has  the  constitutional 
power  to  enact  retroactive  la  vs. 

The  purchasers  under  the  mortgage  obtained  a  good  title  to 
the  property  clear  of  debts;  and  such  sale  has  been  held  to 
effect  also  a  transfer  of  the  franchise.*  But  even  if  the  fran- 
chise still  remains  to  the  original  stockholders,  it  can  not  be 
sold  for  debt,  except  by  legislative  consent.*  The  acts  of  1861, 
however,  authorized  the  transfer  of  the  franchise  to  the  pur- 
chasers as  fully  as  if  originally  granted;  and  this  was  a  matter 
at  that  time  purely  between  the  company  and  the  state,  and 
not  at  all  concerning  third  persons.*  The  legislature  may  give 
enlarged  powers,*  and  mortgages  of  corporate  franchises  may 

"Garrett  v.  Wiggins,  1  Scam.  886;  »BraflPett  v.  Great  Wefltem  R,  R. 

Thompson  v.  Alexander,  11  lU.  54;  Co.,  25  111.  458. 

Marah  v.  Chesnut,  14  El.  228.  *  Am.  Col.  Society  v.  Wade,  7  S.  & 

>  Allen  V.  Montgomery  Railway,  11  M.  668;  Arthur  v.  Com.  Bank,  9  S.  & 

Ala.  487;  MobUe  &  Cedar  Point  Ry.  M.  894. 

▼.  Tahnan,  15  Ala.  472;  Pollard  v.  »2Redfleld  on  Railways,  516,  and 

Maddox,  28  Ala.   821;   Bowman  v.  note. 
Wathan,  2  McLean  898  (as  to  ferry 
franchise). 
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become  valid  by  legislative  ratification.*  The  state,  by  the  act 
of  1861,  assented  to  the  sale  of  the  franchise,  and  no  other 
party  can  interfere. 

Section  Ten. 
Houston  A  Texas  Central  B.  B.  Co.  t.  Shirley,  54  Texas  125. 

Parchaser  at  foreclosure  takes  property  flree  from  nnseonred  debts, 
althon§rh  subsequently  tbereto  the  mortgagor  company  is  mei^ed 
into  SQCh  purchasing  company. 

Suit  for  damages  for  breach  of  contract.  Plaintiff  con- 
tracted to  build  a  railroad  in  1870;  the  company  broke  its 
contract  with  him,  and  he  brought  suit  against  it,  the  Waco 
&  Northwestern  Eailroad  Company. 

In  1871,  the  Houston  &  Texas  Central  Railroad  Company 
undertook  to  finish  the  work,  and  did  so,  and  received  therefor 
the  other  company's  bond,  secured  by  deed  of  trust,  being 
$600,000,  which  matured  in  1873,  and  not  being  paid,  the  deed 
was  foreclosed,  the  Houston  &  Texas  Central  becoming  the 
purchaser. 

In  1873,  the  Houston  &  Texas  Central  "  procured  the  pas- 
sage of  an  act  of  the  legislature  of  the  State  of  Texas,  by 
which,  so  far  as  the  legislature  could  lawfully  effect  it,  the 
said  W.  &  N.  R.  Co.  was  merged  into  the  said  H.  &  T.  0.  R. 
Co.,  and  thereafter  constituted  a  part  of  the  same,  there  being 
no  provision  made  in  said  act  of  merger  for  the  debts  of  the 
said  W.  &  K  R.  Co." 

In  1876,  plaintiff  brought  the  Houston  &  Texas  Central  into 
the  suit  by  amending  his  petition,  and  averring  that  all  said 
acts  between  the  companies  were  illegal,  fraudulent  and 
iMra  vires;  that  no  title  passed;  that  the  latter  company 
acquired  the  property,  "  through  said  act  of  merger  as  aforesaid 
only,  and  by  no  other  right  or  authority,  and  by  virtue  of 

'  2  Redfield  on  Railways,  617,  note;  pay  some  of  them  (premiums  of  a 

Shaw  V.  Norfolk  Ck>.  B.  R.,  6  Gray,  Fair).    Texas  Exposition  v.  Carruth- 

162;  Richards  v.  Merrimack  &  Ck>nn.  era,  29  S.  W.  R.  48;  see  also  Menasha 

R.  R,  44  N.  H.  127.  ▼.  M.  &  N.  R.  R.  Co.,  52  Wis.  414;  C. 

The  purchaser  on  foreclosure  does  &  E.  R.  Co  v.  Towle  (Ind.),  87  N.  E. 

not  become  liable  to  the  prior  com-  R.  858. 
pany   debts,  though  it  voluntarily 
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said  act  of  merger  and  consolidation  of  said  W.  &  N.  R.  Co. 
into  said  II.  &  T.  C.  R.  Co.,  the  latter  is  boand  to  pay  your 
petitioner  all  his  claims,  demands  and  damages,  with  interest 
thereon,  and  his  proper  costs  in  this  behalf  expended,  as  here- 
inbefore set  up,  the  same  as  said  W.  &  N.  E.  Co.  was  bound 
and  liable  before  said  merger." 

Plaintiff  had  judgment  below,  reversed  on  appeal  and  peti- 
tion for  rehearing  overruled. 

Ordinarily  the  consolidation  of  two  railroad  companies 
is  accomplished  by  agreement  under  legislative  authority; 
the  terms  of  consolidation  providing  for  the  rights  of  both 
creditors  and  stockholders  of  the  original  corporations.  A 
recent  text  writer  says :  *  "  The  consolidated  corporation,  for  the 
purpose  of  answering  for  the  liabilities  of  the  old  corporations, 
is  deemed  the  same  as  each  of  its  constituents,  and  may  be 
sued  under  its  new  name  for  their  debts  as  if  no  change  had 
been  made  in  the  name  or  organization  of  the  original  corpo- 
ration." Evidently,  a  voluntary  consolidation  is  intended. 
All  the  cases  by  him  cited,  show  consolidation  by  agreement 
under  legislative  sanction;  this  can  not  be  accomplished  in 
disregard  of  the  creditor's  rights,  and  they  are  protected  either 
by  the  statute  or  agreement;  and  even  without  that,  the  con- 
solidated corporation  is  held  to  have  assumed  the  liabilities  of 
its  constituents." 

But  clearly,  the  purchaser  of  property  at  a  sale  under  execu- 
tion or  deed  of  trust  assumes  no  personal  liability  for  the  debts 
of  the  former  owner;  and  if  by  such  a  purchase  the  chartered 
rights  and  corporate  existence  and  privileges  of  a  corporation 
pass  under  the  contract  of  the  purchaser,  it  still  does  not  fol- 
low that  its  liabilities  also  attach  to  him.* 

The  statutes  provide  that  a  railroad  corporation  may  in- 
cumber by  deed  of  trust  its  "  road  bed,  track,  franchise  and 
chartered  rights  and  privileges,"  and  on  sale  thereof  the  pur- 
chasers shall  be  taken  to  be  the  '^  true  owners  of  said  charter 
and  corporators  under  the  same,  and  vested  with  all  the  powers, 
rights,  privileges  and  benefits  thereof,  in  the  same  measure 
and  to  the  same  extent  as  if  they  were  the  original  corporation 
of  said  company;  and  shall  have  power  to  construct,  complete, 

*  Jones'  Railroad   Securities,  Sec.  'Vilas  v.  Milwaukee,  etc.,  R.  R. 
415.  Co.,  17  Wis.  618;  Smith  v.  C.  &  N. 

*  Pierce  on  Am.  R.  R.  Law,  p.  508,  W.  R.  Ck>.,  18  Wis.  22;  Morgan  Co.  v. 
citing  1  Am.  Rail.  Cas.  96,  notes.  Thomas,  76  UL  147. 
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equip  and  work  the  road  upon  the  same  terms  and*  under  the 
same  conditions  and  restrictions  as  are  imposed  by  their 
charter  and  the  general  laws  of  the  state."  '  It  is  also  pro- 
vided that  the  amounts  due  to  the  original  company  from 
former  stockholders  should  not  pass  to  the  purchasers,  but 
should  vest  in  trustees  for  the  benefit  of  the  creditors  of  such 
original  company,  and  that  no  suit  pending  for  or  against  it 
should  abate,  but  should  continue  '^  in  the  name  of  the  trustees 
of  the  sold-out  company."  ■ 

Under  these  statutes,  in  a  number  of  cases,  individuals  pur- 
chasing railroads  have  proceeded  to  organize  and  manage  the 
corporation  under  the  original  charter.*  The  property,  fran- 
chises, and  the  very  corporate  existence,  pass  to  the  purchasers. 
Ordinarily  no  further  legislation  is  needed.  But  in  this  case 
the  secured  creditor,  itself  a  railroad  corporation,  became  the  pur- 
chaser. The  statute  does  not  in  terms  provide  for  a  purchase  by 
another  railroad  or  corporation;  the  powers  of  a  corporation  are 
strictly  limited  to  those  granted  in  their  charters  or  by-laws. 
Hence,  it  was  but  a  prudent  precaution  before  operating  the 
road,  for  the  Central  to  obtain  legislative  sanction;  and  it  would 
not  reasonably,  in  such  an  act,  burden  itself  with  the  debts  of 
a  company  whose  property  it  already  held  free  therefrom;  and 
consequently  the  act  contains  no  stipulations  whatever  recog- 
nizing or  protecting  any  rights  in  stockholders  or  creditors. 
No  assent  of  the  Waco  &  Northwestern  Railroad  Company  is 
provided  for.  How  could  the  legislature  merge  the  Waco  & 
N.  W.  R.  R.  Co.  into  the  Central,  regardless  of  the  consent  of 
the  former  and  of  the  rights  of  the  stockholders?  Clearly,  the 
legislature  assumed  that  the  purchase  under  the  deed  of  trust 
had  consummated  all  that  the  act  undertook  to  do,  provided 
only  that  the  purchase  by  a  corpomtion  received  legislative 
sanction.  As  to  any  property  not  included  in  the  deed  of  trust 
the  act  was  inoperative  to  effect  any  transfer  without  the  as- 
sent of  the  first  named  corporation;  but  as  to  the  property  so 
included,  the  Central,  being  already  the  equitable  owner,  was 
by  the  act  vested  with  full  ownership,  and  empowered  to  oper- 
ate the  road  under  its  own  name  and  charter,  and  did  not 

jPasch.  Dig.,  Art.  4912;  R.  C.  Art.       'Galveston  R.  R.  Ck).  v.  Cowdrey, 

4300.  11  WaU.  459-474. 

<Pasch.  Dig.  Arts.  4915,  4916,  R.  G. 

4263-5. 

21 
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thereby  assume  the  liabilities  of  the  other  company  either  to 
its  stockholders  or  creditors. 

On  motion  for  rehearing,  it  is  urged  that  the  statutes  referred 
to,  authorizing  a  railroad  company  to  mortgage  its  franchise, 
were  repealed  by  the  constitution  of  1866.'  They  have,  how- 
ever, been  generally  regarded  as  in  force;  *  but  whether  those 
statutes  are  repealed  or  not  is  immaterial,  for  the  power  to 
mortgage  its  franchise  has  been  otherwise  sufficiently  recog- 
nized  by  the  state;  the  constitution  says  the  franchise's  corpo- 
rate privilege  shall  not  be  sold  under  judgment  except  on 
foreclosure  of  mortgage  or  lien  created  by  law.' 

It  is  urged  that  the  original  contracts  and  trust  sale  and 
purchase  were  vltra  vires;  but  though  the  Central  had  ex- 
ceeded its  powers,  yet  it  was  a  consummated  transaction,  sub- 
ject only  to  be  impeached  for  that  reason  by  the  state;  and 
when  the  act  was  passed,  the  Central  was  in  possession  of  the 
property,  and  there  is  nothing  to  indicate  that  it  was  treated 
by  the  legislature  as  having  acquired  no  rights  thereby;  it  is 
impossible  to  suppose  that  the  legislature  could  have  passed 
the  act  had  it  deemed  the  purchase  to  be  either  fraudulent  or 
ultra  vires. 

It  is  claimed  that  the  Central  owned  nine-tenths  of  the 
stock  of  the  Waco  &  N.  R.  R.  Co.,  and  that  a  majority  of  the 
latter's  directors  were  also  directors  of  the  Central,  and  hence 
that  the  act  of  merger  was  passed  upon  the  application  of  the 
Central,  and  that  the  same  is  equivalent  to  the  assent  of  the 
other  company.  But  the  act  was  not  passed  in  contemplation 
of  any  agreement  fixing  terms  of  consolidation.  The  remain- 
ing tenth  of  stockholders  were  not  forced  in,  and  could  not  be, 
neither  were  the  land  grants  brought  into  the  Central  company; 
the  act  of  merger  can  not  be  construed  as  attempting  to  vest 
the  property  of  the  Waco  road  into  the  Central.  The  sole  pur- 
pose of  the  act  was  to  give  the  state's  assent  to  the  purchase 
and  operation  of  the  road  by  the  Central;  the  rights  of  the  Waco 
company's  creditors  and  stockholders  were  not  aflfected;  by  ac- 
cepting the  act  the  Central  did  not  subject  himself  to  the  lia- 

»Art  7,  Sec.  6;  Pasch.  Dig.,  p.  943.  etc.,  Co.  v.  DriscoU,  52  Tex.  17;  R. 

•Rev.  Code,  Art.  4259  et  seq.;  2  R.  Co.  v.  Henning,  52  Tex.  466. 
Pasch.  Dig.,  Arts.  7887-9;   Scogin  v.  'Constitution  of  1866,  in  same  sen- 
Perry,  82  Tex.  21;  Good  v.  Sherman,  tence  which  repeals  the  act  of  De- 
87  Tex.  660;  Witherspoon  v.  Tex.  &  cember,  1857. 
Pac.  R.  R.  Co.,  48  Tex.  809;  Tyler, 
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bilities  of  the  Waco  &  N.  W.  K.  K.  Co.  No  question  is  before 
us  as  to  the  rights  of  a  judgment  creditor  of  the  latter  road. 
''  We  are  not  aware  of  having  said  anything  which  would  pre- 
clude such  a  creditor  from  any  remedy  he  may  be  entitled  to, 
or  embarra^  him  in  seeking  that  remedy."  • 


SEcrrioN  Eleven. 

Sundry  instances. 

Minority  bondholders  can  not  object  to  reorganization  after 
foreclosure.  They  must  accept  their  pro  rata  share,  and  can 
not  insist  on  dividing  a  road  and  selling  it  piecemeal.  The 
road  in  its  entirety  is  a  qua^i  public  institution  and  must  be 
kept  in  operation.  Gates  v.  Boston,  etc.,  R.  R.  Co.,  53  Conn. 
333. 

Under  Canadian  law,  no  constitutional  prohibition  existing 
there,  the  creditors  of  an  embarrassed  railroad  corporation, 
may,  by  subsequent  legislation,  be  compelled  to  allow  their 
demands  to  be  scaled  down,  and  such  provisions  will  be  re- 
spected in  the  courts  of  the  United  States.  The  majority 
opinion  likens  it  to  "bankruptcy  legislation."  Mr.  Justice 
Harlan  writes  an  exhaustive  dissenting  opinion,  declining  to 
accord  to  a  foreign  statute  more  respect  than  would,  under  sim- 
ilar circumstances,  be  shown  to  a  domestic  one.  Canada  South- 
em  R.  Co.  V.  Gebhard,  109  U.  S.  527. 

'AppeUee's  citations,  among  others,  2  Redfield  Am.  Ry.  Cases,  summary 

upon  position  that  appellant  accepted  of  editor,  690;  6  B.  Mon.  1 ;  Green's 

the  liabilities  of  the  Waco  company:  Brice*s  Ultra  Vires,  802. 

Act  of  Merger,  May  24, 1878,  Special  The  merger  was  a  valuable  right; 

Laws,  p.  581 ;  Atkinson  v .  The  Marietta  appellant,  by  accepting  it,  accepts  the 

&  Cinn.  R.  R.  Co.,  15  Ohio  St.  21-35;  liabilities  of  the  W.  &  N.  W.  R.  R. 

Chicago  R.  R.  Co.  v.  Moffitt,  75  III.  Co.,  which  by  such  transfer  was  de- 

528;  Thompson  V.  Abbot,  etc.,  61  Mo.  prived   of   its  charter  and  of    the 

i76;  Eldridge  v.  Smith,  84  Vt.  490;  power  of  further  acquiring  property 

Waco  Tap.  R.  R.    Co.   v.    Shirley,  for  the  use  of  its  creditors. 

45  Tex.  825;  Gordon  v.  Jones,  27  Tex.  The  acceptance  of  the  act  of  merger 

620;  Hays  v.  Tlie  H.  &  G.  N.  R.  R.  includes  the  liabilities  of  the  Waco  & 

Co.,  46  Tex.  280;  Graham  v.  Roder,  N.  W.R.  R.  Company.    Stephenson 

5 Tex.  149;  The  H.  &  G.  N.  R.  R.  Co.  v.  T.  R.  R.  Co.,  42  Tex.  162;  Greenes 

V,    Randall,    Sup   Ct.,    Texas   Law  Brice's  Ultra  Vires,  p.  545,  par.  Ill, 

Journal,  November  22,1878,  No.  18,  IV,  p.  588*  and  p.  526,  et  seq.;  Indi- 

p.  278;  50  Tex.  254.  anapolis,  Cin.  &  L.   R.  v.  Jones,  29 

The  franchise  did  not  pass  to  the  Ind.  465. 
appellant  by  the  sale.     50  Tex.  552; 
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CHAPTER  Xn. 

BIGHTS  OF  THB  STOCEHOLDEBa 

Upon  the  dissolution  of  a  corporation  all  the  stockholders  be- 
come the  owners  of  the  property  and  none  can  be  compelled  to 
allow  a  fundamental  change  to  be  made  in  the  enterprise,  or  to 
receive,  for  his  interest,  shares  in  a  new  organization;  nor  can 
this  be  overcome  by  legislative  authority  to  make  the  substi- 
tution; such  authority  is  only  permissive. 

The  stockholder  may,  however,  be  estopped  by  his  acquies- 
cence, or  compelled  to  make  the  substitution  where  the  articles 
of  incorporation,  or  the  existing  laws  underlying  them,  had 
made  provision  for  such  contingency,  or  such  steps  had  been 
decided  upon  before  he  became  a  stockholder,  or  were  absolutely 
necessary  and  inevitable  to  pay  debts. 

Acquiescence,  while  estopping  the  stockholder  from  pro- 
ceeding in  equity  to  enjoin  such  reorganization,  does  not  neces- 
sarily bar  him  from  recovering  at  law  the  value  of  his  interest 
which  had  been  converted  without  his  consent. 

Upon  consummation  of  consolidation  the  stockholders  cease 
to  be  such  in  the  constituent  company  and  become  stockholders 
in  tlie  consolidation;  but  this  can  be  done  only  after  the  orig- 
inal company  has  been  completely  extinguished,  for  until  then, 
it,  the  company,  owns  the  stock  of  the  new  company,  and,  if 
need  be,  must  use  it  in  payment  of  its  own  debts  before  divid- 
ing the  same  among  its  own  stockholders. 

SEcnoN  Onb. 

Mason  r.  Pewabie  Mining  Company,  183  IJ.  S.  50;   affiiming  25  Fed. 

B.882. 

After  expiration  of  eliarter  an j  stockholder  may  insist  on  sale  of  the 

property. 

The  charter  of  a  corporation  having  expired,  it  exists  by  law 
solely  for  the  purpose  of  winding  up  its  aJf airs.    The  majority 
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of  the  stockholders,  no  matter  how  large,  can  not  compel  the 
minority  to  give  up  their  stock  in  the  old  corporation  and  to 
take  stock  in  a  new  corporation  which  is  being  organized  to 
succeed  the  old,  nor  can  they  compel  them  to  take  pay  for  their 
stock  at  an  appraisement  or  valuation.  The  minority,  no  mat- 
ter how  small,  can  insist  on  the  right  of  having  all  the  corpo- 
rate property  reduced  to  cash  and  divided  among  the  stock- 
holders. The  majority,  no  matter  how  great,  has  not  the 
arbitrary  right  to  place  its  own  valuation  on  the  stock,  or  to 
state  what  the  equivalent  thereof  is  to  be  in  the  new  organiza- 
tion. 

Following  is  the  opinion  in  full : 

"  With  regard  to  the  main  question,  the  power  of  the  direct- 
ors and  of  the  majority  of  the  corporation  to  sell  all  the  assets 
and  property  of  the  Pewabio  Mining  Company  to  the  new  cor- 
poration under  the  existing  circumstances  of  this  case,  we 
concur  with  the  circuit  court.  It  is  earnestly  argued  that  the 
majority  of  the  stockholders — such  a  relatively  large  majority 
in  interest — have  a  right  to  control  in  this  matter,  especially 
as  the  corporation  exists  for  no  other  purpose  but  that  of  wind- 
ing up  its  aflFairs,  and  that  therefore  the  majority  should  con- 
trol in  determining  what  is  for  the  interest  of  the  whole,  and 
as  to  the  best  manner  of  effecting  this  object.  It  is  further 
said  that  in  the  present  case  the  dissenting  stockholders  are 
not  compelled  to  enter  into  a  new  corporation  with  a  new  set 
of  corporators,  but  have  their  option,  if  they  do  not  choose  to 
do  this,  to  receive  the  value  of  their  stock  in  money. 

It  seems  to  us  that  there  are  two  insurmountable  objections 
to  this  view  of  the  subject.  The  first  of  these  is  that  the  esti- 
mate of  the  value  of  the  property  which  is  to  be  transferred  to 
the  new  corporation  and  the  new  set  of  stockholders  is  an 
arbitrary  estimate  made  by  this  majority,  and  without  any 
pDwer  on  the  part  of  the  dissenting  stockholders  to  take  part, 
or  to  exercise  any  influence,  in  making  this  estimate.  They 
are,  therefore,  reduced  to  the  proposition  that  they  must  go 
into  the  new  company,  however  much  they  may  be  convinced 
that  it  is  not  likely  to  be  successful,  or  whatever  other  objec- 
tions they  may  have  to  becoming  members  of  that  corporation, 
or  they  must  receive  for  the  property  which  they  have  in  the 
old  company  a  sum  which  is  fixed  by  those  who  are  buying 
them  out.    The  injustice  of  this  needs  no  comment.    If  this  be 
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established  as  a  principle  to  govern  the  winding  np  of  dissolv- 
ing corporations,  it  places  any  unhappy  minority,  as  regards 
the  interest  which  they  have  in  such  corporation,  under  the  ab- 
solute control  of  a  majority,  who  may  themselves,  as  in  this 
case,  constitute  the  new  company,  and  become  the  purchasers 
of  all  the  assets  of  the  old  company  at  their  own  valuation. 

The  other  objection  is  that  there  is  no  superior  right  in  two 
or  three  men  in  the  old  company,  who  may  held  a  preponder- 
ance of  the  stock,  to  acquire  an  absolute  control  of  the  whole 
of  it,  in  the  way  which  may  be  to  their  interest,  or  which  they 
may  think  to  be  for  the  interest  of  the  whole.  So  far  as  any 
legal  right  is  concerned,  the  minority  of  the  stockholders  has 
as  much  authority  to  say  to  the  majority  as  the  majority  has 
to  say  to  them,  "  We  have  formed  a  new  company  to  conduct 
the  business  of  this  old  corporation,  and  we  have  fixed  the 
value  of  the  shares  of  the  old  corporation.  We  propose  to 
take  the  whole  of  it  and  pay  you  for  your  shares  at  that  valu- 
ation, unless  you  come  into  the  new  corporation,  taking  shares 
in  it  in  payment  of  your  shares  in  the  old  one."  When  the 
proposition  is  thus  presented,  in  the  light  of  an  offer  made  by 
a  very  small  minority  to  a  very  large  majority  who  object  to 
it,  the  injustice  of  the  proposition  is  readily  seen;  yet  we  know 
of  no  reason  or  authority  why  those  holding  a  majority  of  the 
stock  can  place  a  value  upon  it  at  which  a  dissenting  minority 
must  sell  or  do  something  else  which  they  think  is  against 
their  interest,  more  than  a  minority  can  do. 

We  do  not  see  that  the  rights  of  the  parties  in  regard  to  the 
assets  of  this  corporation  differ  from  those  of  a  partnership  on 
its  dissolution,  and  on  that  subject  Lindley  on  Partnership 
says,  Book  3,  c.  10,  §  6,  sub-div.  4,  page  555,  original  edition: 

"  In  the  absence  of  a  special  agreement  to  the  contrary,  the 
right  of  each  partner  on  a  dissolution  is  to  have  the  partner- 
ship property  converted  into  money  by  a  sale^  even  though  a 
sale  may  not  be  necessary  to  the  pa3^ment  of  debts.  This 
mode  of  ascertaining  the  value  of  the  partnership  effects  is 
adopted  by  courts  of  equity,  unless  some  other  course  can  be 
followed  consistently  with  the  agreement  between  the  part- 
ners; and  even  where  the  partners  have  provided  that  their 
shares  shall  be  ascertained  in  some  other  way,  still,  if,  owing  to 
any  circumstance,  their  agreement  in  this  respect  can  not  be 
carried  out,  or  if  their  agreement  does  not  extend  to  the  event 
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which  has  in  fact  arisen,  realization  of  the  property  by  a  sale 
is  the  only  alternative  which  a  court  of  equity  can  adopt." 

The  authorities  cited  by  Lindley  for  this  proposition  amply 
support  it. 

In  the  case  of  Crawshay  v.  Collins,  15  Ves.  218,  a  commis- 
sion of  bankruptcy  had  been  issued  against  Noble,  one  of  the 
members  of  a  partnership  engaged  in  the  business  of  manufact- 
uring pumps  and  engines.  The  assignee  of  Noble  filed  a  bill, 
asking  for  a  division  of  the  assets,  which  consisted  largely  of 
patents,  and  upon  a  very  full  argument  upon  the  subject,  Lord 
Eldon  says:  "  Another  mode  of  determination  of  a  partner- 
ship is  not  by  effluxion  of  time,  but  by  the  death  of  one  part- 
ner." The  question  then  is,  he  says,  "  whether  the  surviving 
partners,  instead  of  settling:  the  account  and  agreeing  with  the 
executor  as  to  the  terms  upon  which  his  beneficial  interest  in 
the  stock  is  still  to  be  continued,  subject  still  to  the  possible 
loss,  can  take  the  whole  property,  do  what  they  please,  and 
compel  the  executor  to  take  the  calculated  value.  That  can 
not  be  without  contract  for  it  with  the  testator.  The  execu- 
tor has  a  right  to  have  the  value  ascertained  in  the  way  in 
which  it  can  best  be  ascertained — by  sale." 

In  17  Ves.  298,  a  case  more  analogous  to  the  present  one 
came  before  the  court.  In  that  case  (Featherstonhaugh  v.  Fen- 
wick)  the  parties  were  engaged  as  partners  in  the  business  of 
manufacturing  glass,  and  after  deciding  one  of  the  questions 
in  the  case,  to  wit,  that  the  partnership  was  dissolved  or  should 
be  dissolved  by  decree  of  the  court,  the  master  of  the  rolls. 
Sir  William  Grant,  proceeded  to  say :  "  The  next  considera- 
tion is  whether  the  terms  upon  which  defendants  proposed  to 
adjust  the  partnership  concern  were  those  to  which  the  plaint- 
ifif  was  bound  to  accede.  The  proposition  was  that  a  value 
should  be  set  upon  the  partnership  stock,  and  that  they  should 
take  his  proportion  of  it  at  that  valuation,  or  that  he  should 
take  away  his  share  of  the  property  from  the  premises.  My 
opinion  is  clearly  that  these  are  not  terms  to  which  he  is  bound 
to  accede.  They  had  no  more  right  to  turn  him  out  than  he 
had  to  turn  them  out,  upon  those  terms.  Their  rights  were 
precisely  equal :  to  have  the  whole  concern  wound  up  by  a 
sale,  and  a  division  of  the  produce.  As,  therefore,  they  never 
proposed  to  him  any  terms  which  he  was  bound  to  accept,  the 
consequence  is  that,  continuing  to  trade  with  his  stock,  and  at 
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his  risk,  they  came  under  a  liability  for  whatever  profits  might 
be  produced  by  that  stock."  He  then  refers  to  the  case  of 
Crawshay  v.  Collins,  just  cited,  with  approval. 

In  the  case  of  Hale  v.  Hale,  4  Beavan  369,  Joseph  Hale,  who 
carried  on  the  trade  of  a  brewer  in  partnership  with  George 
Hale  and  two  other  persons,  died  leaving  a  will.  The  master 
of  the  rolls,  in  discussing  the  relative  rights  of  the  surviving 
partners  and  the  executor  of  the  deceased,  says  in  regard  to 
the  executor :  He  "  is  not  obliged  to  submit  to  the  statement  of 
the  account  which  is  made  by  the  continuing  partners;  clearly 
not,  in  the  absence  of  all  contract  to  that  effect,  which  is  ad- 
mitted to  be  the  case  here.  He  has  a  right  to  say,  ^  I  must 
have  the  actual  value  of  my  partnership  assets  determined,  and 
though  it  may  be  very  inconvenient  for  you  to  ascertain  the 
value  in  the  mode  prescribed  by  law,  yet  if  we  can  not  other- 
wise agree,  I  must  have  it  ascertained  by  the  only  mode  b\^ 
which  it  can  be  ascertained  accurately,  namely,  by  a  sale  for 
what  it  will  fetch  in  the  market.'  " 

The  next  case,  Wilde  v.  Milne,  26  Beavan,  504,  was  a  case 
bearing  a  closer  analogy  to  this,  because  its  parties  were  en- 
gaged in  the  mining  business,  to  wit,  working  a  colliery.  In 
consequence  of  some  disagreements,  the  plaintiff  gave  notice 
to  dissolve,  and  instituted  this  suit  to  have  the  partnership 
wound  up.  He  did  not  allege  that  there  were  any  debts,  but 
prayed  that  the  partnership  property  might  be  sold  and  ap- 
plied to  the  payment  of  the  debts,  and  that  the  surplus  might 
be  divided.  This  was  resisted  bj'^  defendant  Milne  alone.  On 
the  hearing,  the  master  of  the  rolls.  Sir  John  Komilly,  said  : 
"  I  am  clearly  of  the  opinion  that  this  is  an  ordinary  case  of 
partnership,  and  when  it  is  dissolved  or  terminated,  any  one 
of  the  partners  is  entitled  to  have  the  whole  assets  disposed 
of.  In  this  case  it  is  admitted  that  any  one  can  put  an  end 
to  the  partnership.  The  result  is,  that  that  which  forms  the 
partnership  assets  must  be  disposed  of  for  the  purpose  of  set- 
tling the  account  between  the  partners.  I  consider  this  estab- 
lished by  Crawshay  v.  Maule,  1  Swanston,  518,  526."  And 
after  pointing  out  the  difficulty  in  the  mode  of  dividing  the 
])roperty,  which  consisted  partly  of  real  estate,  of  the  use  of 
the  shaft,  of  the  machinery  and  engines,  etc.,  he  said :  "  The 
court  is  compelled  by  the  exigency  and  circumstances  of  these 
cases  to  direct  a  sale." 
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The  case  of  Eowlands  v.  Evans,  and  Williams  v.  Eowlands, 
30  Beavan,  302,  arose  out  of  another  partnership  in  mining 
business  very  much  like  the  case  before  us.  Some  of  the 
partners  interested  desired  that  the  mining  business  might  be 
carried  on  by  a  miner  and  receiver,  but  the  plaintiff  objected 
to  this.  One  of  the  partners  had  become  a  lunatic,  and  his 
business  was  in  the  hands  of  a  committee,  and  the  question  was 
whether  the  partnership  be  dissolved  and  the  property  sold, 
or  a  receiver  appointed  to  conduct  the  operations  of  the  con- 
cern. The  master  of  the  rolls  said :  ^'  I  do  not  think  the 
point  is  touched  by  the  decisions.  The  difficulty  is  this  :  the 
court  can  not  compel  persons  to  be  in  this  situation — either  to 
carry  on  business  with  the  committee  of  a  lunatic,  subject  to  all 
the  inconveniences  of  having  a  manager  appointed  by  the 
court  *  *  *  and  subject  to  appeal  to  the  House  of  Lords. 
*  *  *  No  one  would  bid  for  a  share  in  a  mine  to  be  carried  on 
with  a  committee  of  a  lunatic,  nor  could  the  value  of  the  share 
of  the  lunatic  be  properly  ascertained  under  such  circum- 
stances. I  think  that  the  value  of  the  whole  must  be  ascer- 
tained by  a  sale  by  auction,  and  that  some  indifferent  person 
well  acquainted  with  these  matters,  should  be  directed  to  sell 
the  property,  and  that  all  parties  should  have  liberty  to  bid." 

In  the  case  of  Burdon  v.  Barkus,  4  De  G.,  F.  &  J.,  42,  which 
came  before  the  Lords  Justices  of  Appeal  from  the  Vice  Chan- 
cellor's Court,  Lord  Justice  Turner,  delivering  the  opinion,  said  : 
"  The  next  inquiry  to  be  considered  is  the  inquiry  as  to  the 
valuation  of  the  stock  and  plant,  which  is  objected  to  on  both 
sides  by  the  defendant,  as  importing  that  the  stock  is  to  be  val- 
ued; by  the  plaintiff,  as  imjiorting  that  it  might  be  valued  as 
the  stock  of  a  growing  concern.  I  think  that  both  of  these 
objections  are  well  grounded.  There  was  no  agreement  be- 
tween these  parties  for  the  stock  and  plant  being  taken  by 
either  party  at  a  valuation  on  the  termination  of  the  partner- 
ship, and  in  the  absence  of  such  an  agreement  a  partner  can 
not,  as  I  conceive,  be  compelled  to  take,  nor  can  he  compel  his 
copartner  to  take,  the  stock  at  a  valuation.  Each  is  entitled 
to  have  it  ascertained  by  sale,  and  as  to  defendant's  claim  to 
have  the  stock  dealt  with  as  the  stock  of  a  growing  concern, 
I  do.  not  see  how  it  can  be  maintained,  for  the  plaintiff  is  cer- 
tainly not  bound  to  continue  the  concern." 

These  English  auwliorities  would  seem  to  be  conclusive  of 
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the  right  of  the  plaintiffs  in  the  present  case  to  have  a  sale  of 
the  property.  The  same  doctrine  is  very  decisively  announced 
in  the  case  of  Dickson  v.  Dickinson,  29  Connecticut,  600.  This 
was  a  bill  in  regard  to  a  partnership,  the  main  object  of  which 
was  to  procure  the  division  of  certain  property  which  the 
plaintiffs  claimed  to  belong  to  the  partnership.  The  court 
said :  ^'  The  plaintiff  has  no  equitable  claim  to  a  decree  in  his 
favor.  So  far  as  the  bill  asks  for  the  division  of  the  property, 
we  had  supposed  this  object  could  only  be  effected  by  a  sale  of 
the  property  and  a  conversion  of  it  into  cash,  and  then  divid- 
ing the  cash,  because  as  between  partners  there  is  no  other 
mode,  where  they  do  not  agree,  of  ascertaining  the  value  of 
partnership  property  or  of  disposing  of  it." 

The  court  then  refers  to  the  case  of  Sigoumey  v.  Munn,  7 
Connecticut  11,  and  cites  the  language  of  Judge  Hosmer  in 
that  case,  as  follows :  **  In  every  case  in  which  a  court  of  equitj' 
interferes  to  wind  up  the  concerns  of  a  partnership,  it  directs 
the  value  of  the  stock  to  be  ascertained  in  the  way  in  which 
it  can  best  be  done,  that  is,  by  the  conversion  of  it  into  money. 
Every  party  may  insist  that  the  joint  stock  shall  be  sold." 
■  In  the  Supreme  Court  of  Michigan,  in  Godfrey  v.  White,  43 
Michigan  171,  which  is  mainly  important  as  showing  the  con- 
currence of  the  highest  co  urt  of  the  state  under  whose  laws 
the  Pewabic  Mining  Company  was  organized,  that  court 
decided  that  certain  lands  which  constituted  a  part  of  the  part- 
nership property  should  not  be  partitioned  between  the  part- 
ners, but  should  be  sold  and  the  proceeds  didded.  See  also 
Briges  v.  Sperry,  95  U.  S.  401. 

We  do  not  say  that  there  may  not  be  circumstances  pre- 
sented to  a  court  of  chancery,  in  winding  up  a  dissolved 
corporation  and  distributing  its  assets,  that  will  justify  a  decree 
ascertaining  their  value,  or  the  value  of  certain  parts  of  them^ 
and  making  a  distribution  to  partners  or  shareholders  on  that 
basis;  but  this  is  not  the  general  rule  by  which  the  property  in 
such  cases  is  disposed  of  in  the  absence  of  an  agreement. 

We  are  of  opinion  t/iat  on  the  appeal  of  the  defendants  from 
this  part  of  tlie  decree^  it  must  he  affirmed. 

However  honest  the  directors  may  be  who  conducted  the 
business  of  this  corporation  for  nearly  a  year  after  its  dissolu- 
tion without  any  attempt  to  wind  it  up,  but  who,  on  the  con- 
trary, assessed  $88,000  on  the  shares  of  the  stock  and  collected 
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it,  and  did  much  other  of  the  ordinary  business  of  mining 
operations,  it  seems  to  us  eminently  proper  that  in  this  pro- 
ceeding, by  which  the  court  undertook  to  wind  up  the  affairs 
of  the  corporation,  to  pay  its  debts,  and  to  realize  its  assets 
and  distribute  them  among  the  shareholders,  these  directors 
should  account  lor  what  they  did  in  that  time.  We  do  not 
decide  nor  do  we  think  it  was  necessary  for  the  court  below  to 
have  decided  whether  those  directors  had  anything  in  their 
hands  which  should  be  accounted  for  in  the  final  liquidation  of 
the  partnership  affairs,  or  whether  they  had  not.  It  is  the 
object  of  such  an  inquiry  as  that  sought  by  complainants  in 
their  bill  to  ascertain  this  fact.  It  was  not  a  part  of  the  mat- 
ter referred  to  the  commissioners  in  the  former  reference. 
We  think  it  is  a  proper  subject  of  investigation  to  be  made  by 
a  master,  to  whom  the  matter  should  be  referred,  with  express 
directions  to  ascertain  and  report  upon  that  subject.  See 
authorities  alreadv  cited. 

That  part  of  the  decree,  therefore,  of  the  court,  denying  this 
relief  is  reversed,  and  the  case  remanded  to  the  court  hdow  with 
directions  to  appoint  a  master,  and  to  direct  such  an  inquiry  and 
report, 

Bradley,  J.  I  think  the  opinion  of  the  court  asserts  too 
strongly  the  right  of  the  minority  stockholders  to  insist  upon 
a  sale.  In  many  cases  in  this  country,  a  valuation  of  the  in- 
terest of  a  minority,  under  the  direction  of  the  court,  has  been 
deemed  a  proper  method  of  ascertaining  their  share  in  the 
assets,  where  a  sale  would  be  prejudicial  to  the  interests  of  the 
whole. 

Mr.  Justice  Gray  was  not  present  at  the  argument,  and  took 
no  part  in  the  decision  of  this  case. 


Section  Two. 
Bolts  y.  SimpsonTille  &  B.  C.  Turnpike  Co.,  88  Ky.  54;  10  S.  W.  134. 

There  must  l)e  ananimoas  consent,  althongh  there  is  legislative  per- 
mission. 

The  consolidation  of  two  turnpike  companies,  although 
authorized  by  legislation,  can  be  effected  only  by  unanimous 
consent  of  all  their  stockholders;  a  single  stockholder  can,  by 
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injunction,  prevent  its  consummation;  neither  the  other  stock- 
holders nor  the  legislature  have  the  power  to  change  the  con- 
tract under  which  he  became  a  member  or  to  compel  him  to 
take  stock  in  a  consolidated  company — a  different  enterprise 
from  the  one  to  which  he  consented. 


Section  Three. 
Deposit  Bank  of  Owensborough  t.  Barrett  et  al.,  18  S.W.  887. 

There  mast  be  nnanimous  consent,  unless  the  articles  proTide  other- 
wise. 

The  O.  &  N.  R.  R.  Co.  was  consolidated  by  act  of  the  legis- 
lature with  the  T.  &  K.  R.  R.  Co.  One  stockholder  in  the 
former  company  refused  to  consent,  and  the  consolidation  was 
lield  illegal  as  to  such  stockholder.  "  The  consolidation  was 
evidently  illegal  if  done  without  the  consent  of  all  the  stock- 
holders, unless  the  original  articles  of  association  gave  such  a 
power  to  the  majority.'  The  legislature  could  not  compel  the 
stockholder  to  go  into  a  new  and  distinct  corporation  without 
his  consent,  as  such  action  may,  in  many  instances,  materially 
affect  the  rights  of  parties  in  interest,  and  is  in  violation  of  the 
contract  resulting  from  the  original  charter."  But  although 
such  consolidation  docs  not  bind  such  stockholder,  it  does  not 
necessarily  follow  that  he  can  regain  his  interest  in  the  specific 
property  which  was  transferred  to  the  new  company  as  the 
result  of  the  consolidation,  as  though  it  had  been  converted 
by  the  new  company;  having  stood  by  for  six  or  seven  years 
and  seen  the  property  improving  under  new  expenditures  made 
under  the  new  management,  it  would  not  be  equitable  to 
give  him  now  a  share  in  it,  and  hence  such  dissenting  stock- 
holder is  limited  in  his  recovery  to  the  value  of  his  stock  in 
the  former  company  at  the  time  of  the  consolidation,  with 
such  profits  and  dividends  as  may  have  been  declared  upon  it, 
or  as  the  stockholders  may  have  been  entitled  to. 

>  An  instance  of  statutes  and  decis-  ity  in   accordance   with    subsisting 

ions,  under  which  minority  is  bound  power  of  amending  articles,  is  foimd 

to  accept  substituted  stock  on  reor-  in  Hale  v.  Cheshire  R,  Ck>.  (Mass.)t 

ganization  as  arranged  by  the  major-  87  N.  E.  R,  807. 
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Section  Four. 
Home  Friendly  Society  r.  Tyler,  ft  Pa.  County  Court  Reports,  617. 
There  mast  be  anauimons  conseut;  mutaal  benefit  association. 

The  Home  Friendly  Society,  incorporated  under  the  laws  of 
Maryland,  entered  into  a  contract  with  the  Temperance  Mu- 
tual Benefit  Association,  incorporated  under  the  laws  of  Penn- 
sylvania, whereby  the  latter  agreed  to  transfer  to  the  former 
"  the  franchises,  notes,  accounts,  vouchers,  blanks,  furniture, 
registers  and  every  kind  of  property,  of  whatever  name  and 
nature,"  belonging  to  the  association,  and  also  the  "  control 
and  management"  of  the  association.  The  undisguised  pur- 
pose was  to  merge  the  association  in  the  society,  the  latter 
assuming  all  the  former's  debts  and  liabilities.  Not  all  the 
members  of  the  association  agreed  to  this,  and  its  organization 
was  kept  up  the  same  as  before  the  contract  was  made. 

Tyler,  a  non-assenting  member,  had  possession  of  all  the  tan- 
gible property  embraced  in  the  contract. 

This  is  a  bill  by  the  society  against  Tyler  and  the  associa. 
tion,  to  compel  them  to  deliver  the  property  in  accordance 
with  the  terms  of  the  contract.  Demurrer  to  bill  sustained 
and  bill  dismissed. 

A  mandatory  injunction  would  be  appropriate  were  the  con- 
tract valid,  but  the  contract  is  ultra  vires  and  void;  whether 
it  be  an  attempt  to  amalgamate  or  consolidate  the  two  corpo- 
rations, in  the  absence  of  express  legislative  authority,  the  con- 
tract would  seem  to  be  absolutely  ultra  vires.^ 

Nor  can  the  rule  be  here  applied  that  a  contract,  having 
been  fully  performed  by  the  one  party,  can  not  be  assailed  as 
ultra  vires  by  the  other.*  Much  "  remains  to  be  done  besides 
merely  handing  over  the  property.  Under  the  contract  the 
association  gets  nothing  in  hand."  Plaintiflf  is  to  pay  the  debts 
of  the  association  and  issue  new  certificates  to  such  of  its  mem- 
bers as  are  willing  to  accept  them;  and  for  this  it  is  asked  that 
the  entire  property  be  handed  over  to  the  society,  leaving  the 

>  The  court  refers  to  a  discuseion  Lauman  v.  Lebanon  R.   R.  Co.,  80 

**  at  length  and  with  great  inteUi-  Pa.  44. 

gence,"  in  Green's  Brice's  Ultra  Vires,  *Oil  Creek,  etc.,  v.  R.  R.  Pennsyl- 

*'  under  the  proper  heads.*'   Also  to  vania,  83  Pa.  160. 


1 


331  SIGHTS  OF  THE    8TOCKHOLDKB& 

non-assenting  members  nnprovided  for;  besides,  infants  are 
allowed  to  be  members  of  the  association,  and  they,  whether 
assenting  or  not,  are  entitled  to  be  protected  before  it  can  be 
said  that  nothing  remains  to  be  done/ 

Section  Five. 
International  &  Great  Northern  B.  R.  Co.  r.  Bremond,  53  Texas  96. 

Non-assenting    stoekholder   held    entitled  to  recoyer   Talne  of  his 

interest,  thoagh  estopped  frmm  enjoining. 

Suit  by  Bremond  against  the  International  &  Great  North- 
ern Railroad  Company,  and  the  directors  of  the  Houston  & 
Great  Northern  Railroad  Company,  to  recover  the  value  of 
his  stock,  held  by  him  in  the  latter  company  prior  to  its  con- 
solidation with  another  company,  forming  thereby  the  defend-* 

'Defendants    citations  upon  the  management  is  committed    to   the 

point  that  a  contract  for  the  assign-  directors;    their    act    is    presumed 

ment  and  sale  of  the  franchises  and  authorized;  want  of  authority  should 

other  property  of  a  corporation,  is  be   proved.     Rider    Life    Raft  Co. 

contrary  to  the  policy  of  the  law  and  v.  Roach,  fe7  N.  Y.   878;  6  Am.  & 

not  within  the  charter  of  the  cor-  Eng.  Ency.  of  Law,  782.     Corpora- 

poration:    Morawetz  on  Private  Ck>r-  tions,  unless  expressly  restrained  by 

porations,  §§  39, 102,  586.  587;  Green's  statute,  have  an  unhmited  power  of 

Brice*s  Ultra  Vires,  pp.  104,  124,  805,  alienation,  the  same  as  individuals. 

336n;  Stewart  &  Foltz's  Ap.,  56  Pa.  4Am.  &  Eng.  Ency.  of  Law,  219. 

418;  Wood  v.  Bedford  R.  R.,  8  Phila.  A  corporation  may  alienate  any  of 

94;  Second  Nat  Bk.  v.  Gibbs  Mfg.  Co.,  its  general  property:  Bank  v.   Mfg. 

13  W.  N.  C.  174;  Phila.  v.  W.  U.  T.  Co.,  2  Del.  Co.  81;  S.  C,  13  W.  N.  C. 

Co.,2W.  N.  C.  455;  Susq.  Canal  Co.  174;    Boardman    v.    Watch    Co.,  8 

V.  Bonham,  9  W.  &  S.  27;  Pitts.,  etc.,  Lane.  25;  Anderson  v.  Eltonhead,  26 

R.  R.  V.  Bedford  &  B.  R.  R.,  81  ♦  Pa.  W.  N.  C.  950.     Ultra  vires  is  not  to 

104;  Plymouth  R.   R.  v.  Col  well,  89  be  applied  where  the  entire  consid- 

Pa.  337;  9  Railway  and  Corpn.  Law  eration  has  been  received,  and  there 

Journal,  342.  is  nothing  immoral  or  opposed  to  pub- 

The  directors  had  no  right  to  dis-  lie  policy  in  the  contract.    DeGra£f 

pose  of  the  company's  property  and  v.  Am.   Linen  Thread  Co.,  21  N.  Y. 

franchises  without  the  consent  of  all  128;    Gould  v.  Oneoto,  8  Hun  406; 

its  members.    Balliet  v.  Brown,  108  S.  C,  8  Thomp.  &  C.646;  Newburgh 

Pa.  546;  Green's  Brice's  Ultra  Vires,  Petroleum  Co.  v.  Weare,27  0hio354; 

p.  79n;  Morawetz  on  Priv.  Corp..  §76  Atlantic  City  W.  W.  Co.  v.  Atlantic 

et   seq.;  Anderson  v.  Fidelity  Stor-  City,  39  N.  J,   Eq.  367;    nor  where 

age  Co.,  26  VV.  N.  C.  95;  McCurdy  v.  party  can  not  be  put  in  statu  quo. 

Mj-ers,  44  Pa.  535;  Langolf  v.Sieber-  McCorkle  v.  Brown,  9  S.  &  M.  167; 

lick,  2  Pars.   64;    Bedford  R.   R.  v.  Voorhees  v.  De  Meyer.  2  Barb.   37; 

Bowser,  48  Pa.  29.  Shaw  v.  Livei'more,  2  Green  888. 

Citations  for  plaintiff:    The  entire 
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ant  company.  Plaintiflf  had  subscribed  for  $100,000,  on  which 
he  had  paid  forty  per  cent;  he  had  judgment  below  for 
$43,182.30.    Reversed. 

The  opinion  holds  that  the  consolidation  was  unauthorized 
and  wrongful  as  to  Bremond,  an  objecting  stockholder,  and 
having  been  consummated  '*  by  a  wrongful  appropriation  of  his 
equitable  interest  by  the  consolidated  company,  that  company 
became  equitably  liable  to  him  therefor."  The  enterprise  of 
the  consolidated  company  so  fundamentally  differed  as  to 
termini  and  route  from  the  original  company  that  an  orig- 
inal subscriber  might  well  object  that  he  had  not  agreed  to 
such  a  union.'  But  he  is  not  entitled  to  a  personal  judgment 
against  the  directors;  they  have  done  no  wrong;  been  guilty 
of  no  conversion;  have  acted  only  for  the  stockholders  and 
the  companies,  and  have  appropriated  nothing  to  themselves 
personally. 

Plaintiff  is  not  estopped  from  recovering  by  reason  of  hav- 
ing known  that  the  consolidation  was  being  accomplished,  and 
by  having  failed,  for  two  years  after  it  was  effected,  to  take 
any  steps  in  the  matter.  These  are  considerations  which  may 
prevent  him  from  obtaining  an  injunction  restraining  the 
defendants  from  further  proceeding  in  reference  to  the  con- 
solidation. 

The  mischievous  effects  of  an  injunction  on  the  interest  of 
the  parties  and  others,  evils  which  might  have  been  avoided  by 
an  earlier  application,  have  been  regarded  as  precluding  a 
party  from  that  extraordinary  relief,'  though  equitable  relief 
similar  to  that  sought  has  been  granted;'  but  though  thus 
precluded,  yet  plaintiff  may  follow  up  his  equitable  interest  in 
the  hands  of  a  corporation,  which,  by  appropriating  it  without 
authority,  and  by  assuming  the  place  and  obligations  of  the 
Houston  &  Qt.  N.  R.  Co.,  became  equitably  bound  to  compen- 
sate him  therefor.* 

Plaintiff's  conduct  has  not  been  such  as  to  preclude  him 

»  Nugent  V.  Supervisors,  19  Wall,  body  v.  Flint,  6  Allen  53;  Tash  v. 

341;  AngeU  &  Ames  on  Corp.,  Sec.  Adams,  10  Cush.  358. 

891  et  seq,  and  authorities  cited.  'Clegg  v.  Edmonson,  8  De  Qex., 

« Great  West.  R.  R.  Ck).  v.  Oxford,  Macn.  &  G.  787. 

etc.,  R.  R.  Co.,  8  De  Gex.,  Macn.  &  *Goodin  v.  C.  &  W.  Canal  Co.,  18 

G.  841;    Graham   v.  Birkenhead,  3  Ohio  St.  169;  Chapman  &  Harkness 

Macn.  &  G.  146;  Hodgson  v.  Earl  of  v.  Mad  River,  L.  E.,  etc.,  6  Ohio  St. 

Poriso,  1  De  Gex.,  Macn.  &  G.  6;  Pea-  119. 
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from  still  refusing  to  go  into  the  new  enterprise,  or  demanding 
full  compensation  for  his  interest  in  the  old,  though  estopped 
from  further  objecting  to  a  consolidation  which  was  attempted 
without  authority;  if  illegal  then,  it  has  since  been  recognized 
by  law,  and  for  the  purposes  of  this  case  is  accomplished. 

The  enterprise  in  which  plaintiff  had  embarked  being  at  an 
end,  he  b33am3  entitled  to  his  distributive  share  remaining 
alter  the  payment  of  the  debts,  and  may  recover  it  from  the 
consolidated  company  which  took  the  place  of  and  assumed 
the  assets  and  liabilities  of  the  original  company.* 

Appellants  claim  that  the  value  of  the  stock  should  have 
been  the  market  value,  but  as  the  stock  was  not  fully  paid,  and 
no  certificates  issued,  sales  were  too  rare  to  give  a  market 
value;  the  inquiry  should  have  been  as  to  the  actual  value  based 
on  the  condition  of  the  assets  and  liabilities;  defendant's  evi- 
dence on  these  matters  was  erroneously  excluded.* 

'  Lauman  Y.  Lebanon  R.  Ck>.,  80  Pa.  223;  Taylor  v.  Miami  Exporting  Ck>., 

St.  42;  Black  v.  Delaware,  ec.,  R.  5  Ohio  168. 

Co.,  9  C.  E.  Green  465.  The   general  power  given  to  the 

*  Tlie  briefs  of  counsel,  covering  Houston  Tap  Company  to  consolidate 
some  twelve  pases  of  the  report,  are  with  any  other  railroad  company 
very  instructive;  they  abound  in  cita-  conferred  an  implied  power  upon 
tions  and  embrace  the  following,  every  railroad  corporation  which 
among  other,  topics :  Action  for  mis  might  subsequently  be  created  in 
conduct  of  directors  must  be  in  cor-  Texas  to  consolidate  with  the  Hous- 
porate  name,  and  not  in  name  of  ton  Tap  Company  even  though  the 
stockholder,  unless  corporation  re-  charter  of  the  other  corporation  con- 
fuses to  prosecute;  plaintiff  can  not,  tained  no  clause  authorizing  it  to  ohi- 
in  one  action,  recover  against  the  cor-  solidate,  citing  on  this  point  Tomlin- 
poration  on  a  cause  for  which  it  alone  son  v.  Jessup,  15  Wall.  454;  Schen- 
is  responsible ,  and  at  the  same  time,  by  ectady ,  etc. ,  P.  R.  Co.  v.  Thatcher,  1 1 
showing  that  its  assets  have  all  been  N.  Y.  102;  Buffalo,  etc.,  v.  Dudley,  14 
converted  by  the  directors,  compel  N.  Y.  886,  848;  White  v.  Syracuse, 
them  to  apply  the  proceeds  to  the  pay-  etc. ,  R.  Co.,  14  Barb.  550;  Suydam  v. 
ment  of  his  judgment;  the  only  cause  Moore,  8  Barb.  258;  Inland  Fisheries 
of  action  which  dissenting  stockhold-  v.  Holyoke  Co.,  104  Mass.  446;  State  v. 
ers  have  upon  an  tUtra  vires  act  is  in  Maine,  etc. ,  R.  Co. ,  66  Me.  488;  Pacific 
equity,  and  to  compel  restitution  to  R.  Co.  v.  Renshaw,  18  Mo.  210. 
the  corporation,  and  not  to  them-  Plaintiff  should  have  protested 
selves,  citing  on  this  point  Dodge  v.  earnestly  and  distinctly,  otherwise 
Woolsey,  18  How.  (U.  S.)  342;  Solo-  he  is  bound  by  the  act  of  the  major- 
mon  V.  Laing,  12  Beav.  889;  Kean  v.  ity.  Watts'  Appeal,  78  Pa.  St.  370, 
Johnson,  1  Stockton  407;  Goodin  v.  894.  He  has  the  burden  to  prove  his 
Cincinnati,  etc..  Canal  Co.,  18  Ohio  dissent  and  protest  North  Carolina 
St.  169;  Abbot  v.  Amer.  H.  R.  Co.,  83  R.  Co.  v.  Leach,  4  Jones'  Law  840; 
Barb.  578;  Jackson  v.  Ludeling,  21  Martinv.  PensacolaR.  Co.,8Fla.870. 
Wall.  624;  Robinson  V.Smith,  8  Paige  If   the   consolidation   was  illegal, 
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Section  Six. 

Mowrey  t.  Indianapolis  &  Cincinnati  R.  R,  Co.,  4  Bias.  78  (District  of 

Indiana). 

Consolidation;  there  mnst  be  nnanlmons  consent;  principles  roTlowed; 

precedents  distingnished. 

Bill  by  Mowrey  to  enjoin  the  proposed  consolidation  of  the 
Indianapolis  &  Cincinnati  Eailroad  Company  with  the  Lafay- 

plaintifiPs  sole  remedy  was  to  have  it  1878,    the    defendant  having    sub- 
so  declared  and  to  have  the  property  scribed  and  paid  in  1870  on  the  orig- 
transferred  back  to  the  corporation  inal  charter  of  1866,  the  legislature 
to  which  it  belonged,  i.  e,,  the  one  in  itself  could  not  change  the  funda- 
which  he  was  stockholder.    Hays  v.   mental  purpose  of  the  company  with- 
Ottawa  R.  Co.,  61  111.  422;  Central  P.   out  plaintiff's  consent  or  paying  him 
R.  Go.  V.  Clemens,  16  Mo.  859,  866;  his  interest;  citing  on  this  point  Field 
Ottawa  R.  Co.  v.  Black,  79  m.  262,   on  Corporations,  §§  428-481;  2  Redf. 
268;  Mississippi  R  Co.  v.  Cross,  20  on    Rail.,   §  221,  note  12;   4th  Ed., 
Ark.  443,  458;  Danbury,  etc.,  R.  Co.   §§  832-888,  and  §  252,  note 5;  Lauman 
V.  Wilson,  22  Conn.  485;  Ex  parte  v.  Lebanon  Valley  Bank,  80  Pa.  St. 
Booker,  18  Ark.  888;  Conn.,  etc.,  v.   47;  Bailey  v.  State,  16Ind.  46;  Nash- 
Bailey,  24  Vt  465, 476;  Mississippi  R,   ville   R.    R.    Co.  v.    Jones,  2  Cold. 
Ca  V.  Qaster,  24  Ark.  97.    Plaintiff,   (Tenn.)  664;  New  Orleans  R.  R.  Co. 
personally,  can  not  recover  damages   v.  Harris,  27  Mias.  474;  Black  v.  Del. 
for  an  injury  done  to  the  corporation.  R.  R.  Co.,  9  C.  E.  Green  466;  Chap- 
Greaves  V.  Gauge,  69  N.  Y.  154;  Rob-  man  v.  Mad.  C.  R.  R.  Co.,  6  Ohio  St. 
inson  v.  Smith,  8  Paige  222;  Smith  v.   187.    The  act  of  May  8,  1878,  could 
Hurd,  12  Mete.  871;  AUen  v.  Curtis,   be  accepted  only  by  unanimous  con- 
26  Conn.  456;  Craig  v.  Gregg,  83  Pa.   sent.    Field  on  Corpn.,  p.  178,  §  155; 
St  19.  N.  O.  &  L  R.  R.  Co.  v.  Harris,  27 

Appellee's  brief  is  exhaustive  in  its  Miss.  474. 
citations  upon  the  following  proposi-  In  a  recent  case  the  Ohio  statutes 
tions:  the  consolidation  was  ultra  are  construed  and  it  is  held  that  a 
vires;  originating  with  the  directors,  stockholder  who  does  not  consent  to 
uifrartres,  and  incapable  of  ratiflcar  a  consolidation  is  entitled  to  have 
tion;nomajority,  however  large,  can  appraisement  and  payment  of  the 
take  the  property  from  the  minority,  value  of  his  stock;  and  it  makes  no 
The  directors  have  the  duty  as  difference  that  he  did  not  indicate  his 
trustees  to  preserve  the  assets  for  aU  of  dissent  before  the  agreement  of  con- 
the  stockholders;  before  doing  so  the  solidation  was  filed  with  the  secretary 
majority  must  pay  Bremond  the  of  state;  as  to  such  claim  the  old 
value  of  his  interest;  actual  fraud  company  may  be  deemed  in  existence 
need  not  be  shown;  diverting  the  cor-  or  the  new  company  charged  with 
porate  property  is  a  breach  of  trust,  its  payment.  Pittsburgh,  C.  &  St.  L. 
for  which  the  dissenting  stockholders  Ry.  Co.  v.  Garrett  (Ohio)  84  N.  E.  498: 
have  an  action  of  conversion  against  citing  g  8884  Rev.  St.;  Compton  v. 
aU  participants;  the  consolidation  Ry.  Co.,  45  Ohio  St  592;  16  N.  E.  R. 
was  unauthorized;  even  if  the  legis-   110;  18  N.  E.  R.  880. 

lature  authorized  it  by  act  of  May  8, 
22 
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ette  &  Indianapolis  Eailroad  Company.  Injunction  granted 
upon  condition  that  complainant  file  a  bond  in  the  sum  of 
$100,000. 

Complainant  owns  $331,550  of  the  capital  of  the  former 
road.  The  proposed  consolidation  has  been  consented  to  by 
the  latter  company,  and  is  about  to  be  by  the  former;  by  it 
the  consolidated  company  will  issue  $2,800,000  in  bonds,  of 
which  $2,500,000  are  to  be  delivered  to  Reynolds  in  trust,  to 
pay  all  the  expenses,  to  pay  all  the  legal  liabilities  of  the  lat- 
ter company  for  their  stock,  and  third  to  pay  such  stockhold- 
ers of  the  former  company  as  desire  to  exchange  their  stock 
for  these  bonds. 

It  makes  no  difference  whether  the  consolidation,  if  effected, 
will  be  beneficial  or  injurious  to  complainant;  that  is  a  ques- 
tion to  be  decided  by  the  stockholders  alone,  and  not  by  the 
court,  provided  they  have  the  power  so  to  do;  hence  the  only 
question  is,  have  the  corporations  the  power  to  consolidate 
against  the  will  of  one  of  the  stockholders.  The  statute  gives 
the  power  in  general  terms,  without  any  provision  as  to  the 
consent  of  the  stockholders,*  hence  whether,  even  under  this 
statute,  such  consolidation  can  be  effected  against  complain- 
ant's dissent,  must  be  determined  by  the  general  principles  of 
law. 

The  consolidation  would  work  a  material  and  fundamental 
change  in  the  corporation  in  which  he  holds  his  stock;  it  would 
extinguish  it,  and  also  the  other,  and  would  form  a  new  cor- 
poration, distinct  from  both  the  old  ones,  out  of  which  it  was 
formed;  this  is  well  settled.'    The  law  is  clearlv  laid  down  as 

7  m 

follows : 

As  a  general  rule  the  act  of  the  majority  is  binding  on  the 
whole,  when  confined  to  its  ordinary  transactions  and  consistent 
with  the  original  objects  of  its  formation." 

Where,  at  the  time  of  subscribing,  there  are  existing  laws  by 
which  the  charter  may  be  fundamentally  changed,  such  sub- 
scription must  be  presumed  made  in  view  of  such  possibility 

>G.  &  H..  626.  17  Barbour  581,  604;  1  Kyd  on  Ck>r- 

*The  State  v.  Bailey,  16  Indiana  46.   porations,    422;   An^ell  &  Ames  on 
*Troy  &  Rutland  R.  R.  Ck>.  y.  Kerr,  Corporations,  pp.  58  and  896  (2d  Ed). 
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of  change  occurring,  and  the  majority  may  control  the  minority 
and  make  the  change.' 

Otherwise  no  fundamental  change  can  be  made,  even  though 
authorized  by  subsequent  legislation;  the  national  constitution 
prohibits  the  states  from  making  laws  impairing  the  obliga- 
tions of  contracts.* 

These  propositions  are  recognized  in  Clearwater  v.  Meredith.* 
The  statement  in  another  case  *  that  the  single  stockholder  has 
no  right  to  object,  rests  on  no  authority,  and  is  on  unsatisfac- 
tory reasoning  and  singularly  inconsistent  with  the  judgment 
in  the  case,  which  was  that  the  complainant  could  not  be  com- 
pelled to  become  a  stockholder  against  his  will  in  the  consoli- 
dated company,  and  that  the  consolidation  should  be  enjoined 
till  he  was  secured  in  the  paym3nt  of  the  value  of  his  stock. 
"  Why  enjoin  the  consolidation  at  all  if  he  had  no  right  to  ob- 
ject to  it  ? "  There  is  a  dictum  *  to  the  effect  that  objecting 
stockholders  may  withdraw  their  shares  and  may  enjoin  till 
they  are  secured.  But  is  it  not  a  violation  of  his  contract  to 
force  him  either  to  sell  his  stock,  or  to  enter  the  new  company  ? 
There  is  a  well  considered  case*  which  expressly  decides  that 
any  stockholder  in  a  railroad  corporation  may  have  an  injunc- 
tion to  prohibit  any  fundamental  change  in  the  original  pur- 
pose, though  the  proposed  change  be  authorized  by  an  act  of 
the  legislature.  And  in  Indiana,  in  agreement  with  this,  it  is 
well  settled  that  the  consolidation  without  the  subscriber's 
consent  releases  him.*  These  cases  are  on  the  just  view  that 
the  relation  between  the  stockholder  and  corporation  is  that 
of  contract  and  can  not  be  changed  without  his  consent,  nor 
impaired  even  by  act  of  legislature. 

*  Bish  V.  Johnson,  21  Indiana  299.  delivered  the  opinion  of  the  court, 
On  this  point  examine  also  Hart  v.  said  that  '*  Clearwater  could  have 
Ogdensburgh,  etc.,  Co.,  23  N.  Y.  prevented  this  consolidation  had  he 
Supp.  689.    Consolidation  can  be  ef-  chosen  to  do  so." 

fected,  though  such  privileges  as  vot-  *  Lauman  v.  Lebanon  Valley  R.  R. 

ing  for  directors  or  the  determination  Co.,  80  Pa.  St.  42. 

of  net  earnings  were  provided  for;  *The  State  y.  BaUe7»  ^^  Indiana 

these  would  not  be  lost;  the  old  cor-  46. 

poration  could  be  kept  in  existence,  *  Stevens  v.  The  Rutland  &  Bur- 

and  the  property  kept  account  of  for  llngton  R  R  Co.,  29  Vt  545. 

these  purposes.  "^  Sparrow   v.    The    Evansville    & 

*  Redfield  on  the  Law  of  Railways,  CrawfordviUe  R.  R.  Co.,  7  Indiana 
575,  576.  869;  McCray  v.  The  Junction  R.  R. 

*  1  WaU.  25;  Bir.  Justice  Davis,  who  Co.,  9  Ind.  858. 


340  BIGHTS  OF  THE  8T0CKH0LDEBS. 

It  is  argued  also  that  the  charter  itself  contains  a  clause  re- 
serving to  the  legislature  the  right  "  to  alter  or  amend"  it; 
but  the  consolidation  would  destroy  it,  and  it  is  doubtful 
whether  this  is  embraced  in  the  right  to  alter  or  amend. 
Moreover,  no  amendment  has  been  made,  and  hence  the  com- 
plainant's rights  are  the  same  as  if  said  reservation  had  not 
been  made.  Neither  has  the  general  railroad  law  and  its 
amendment  (1853),  authorizing  consolidation,  ever  become  part 
of  the  charter  in  question  (passed  long  prior  thereto)  either  by 
acceptance  of  the  stockholders  or  otherwise. 

It  is  also  urged  that  the  complainant  consented  to  the  con- 
solidation. He  was  a  director,  and  present  at  a  board  meeting 
at  which  it  was  considered  favorably,  reported  by  committees, 
and  unanimously  by  the  board  recommended  to  the  stock- 
holders.' He  should  be  considered  as  consenting  to  what  was 
done. 

But  this  does  not  estop  him  from  now  objecting.  Those  pro- 
ceedings were  only  preliminary;  the  decision  must  come  now 
from  the  stockholders;  the  articles  themselves  recite  that  the 
consolidation  should  be  effected  "  by  and  with  the  assent  of 
the  stockholders."  Complainant  has  a  right  to  vote  as  a  stock- 
holder differently  from  what  he  did  as  a  director;  •  he  may 
have  become  better  informed;  or  have  otherwise  changed  his 
mind.  There  remained  to  him  the  locus  pwnitenticB;  there 
was  nothing  fraudulent,  deceitful  or  injurious  in  his  conduct. 
He  could  change  his  mind  just  as  a  bidder  at  an  auction  may 
do  before  the  property  is  struck  off  to  him. 


Section  Seven. 
Small  Y.  Minn.  Electro  M.  Co.,  45  Minn.  264;  47  N.  W.  797. 

Minority  may  prevent  transfer  of  entire  property  for  a  term  of  years 

on  a  percentage  of  profits. 

An  objecting  stockholder  of  a  manufacturing  corporation 
can,  by  injunction,  prevent  the  transfer  of  all  of  the  corporate 
property  and  business  to  another  corporation  for  a  term  of 

^Glymont  v.  Toller  (Md.)  80  Atl.    ing  acquiesced  in  a  plan  of  reorganiza- 
Rcp.  651,  presents  an  instance  of  an   tion,  must  take  the  new  stock, 
estoppel  upon  a  stockholder;  he  hav-      '  A  director  opposing  a  resolution 
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txrenty-five  years,  the  second  corporation  to  pay  all  the  debts 
of  the  first,  and  also  during  that  period  to  pay  to  the  first  a 
certain  percentage  on  the  business.  The  court  presumes  that 
no  such  power  would  be  in  the  articles  of  incorporation,  say- 
ing that  if  it  is,  the  defendants  should  have  proved  it.  It  would 
be  an  unusual  power  to  transfer  the  business  of  one  company 
to  another,  in  the  selection  of  the  officers  and  managers  of 
which  latter  company  the  stockholders  of  the  former  would 
have  no  voice. 

The  surrender  of  the  property  and  the  functions  of  a  corpo- 
ration in  order  that,  while  it  is  still  to  continue  in  existence, 
its  business  is  to  be  carried  on  by  another  corporation,  to  which 
such  transfer  is  made,  would  violate  the  rights  of  a  non-assent- 
ing stockholder  arising  from  the  contract,  implied  if  not  ex- 
pressedy  in  the  creation  of  such  an  organization.* 


Section  Eight. 
Shaw  T.  Campbell  Tamplke  B,  Go.  (Ky.)f  15  S.  W.  245. 

Minority  may  prerent  purchase  of  another  road  with  stock  of  their 

own  corporation. 

A  corporation  acting  through  its  board  of  directors,  has  no 
right  to  buy  the  road  of  another  and  pay  for  same  with  its  own 
capital  stock,  although  authorized  so  to  do  by  an  act  of  the 
legislature,  as  against  the  objection  of  even  a  single  stock- 
holder, who  shows  that  his  dividends  would  be  diminished  by 
such  a  combination;  inasmuch  as  his  corporation  is  running  at 
a  profit  and  the  other  one  at  a  loss. 

and  finding  himself  in  a  minority,  N.  J.  Eq.  456;  Zabriskie  v.  Railroad, 
insisted  on  insertion  of  certain  terms,  18  N.  J.  Eq.  178;  Abbot  v.  Rubber 
believing  that  such  insertion  would  Co.,  S3  Barb.  578;  Middlesex  R.  Co. 
prevent  the  plan  of  the  majority  from  v.  Boston  &  C.  R.  Co.,  115  Mass.  847. 
being  carried  out;  ^2(i  that  he  was  not  In  another  suit  between  the  same 
responsible  on  the  plan  being  carried  parties,  10  N.  Y.  Sup.  456,  injunc- 
out  on  those  terms.  In  re  Direct.,  tion  is  refused  because  defendants 
etc.,  R.  R  Co.,  31  Eng.  L.  &  Eq.  430.  deny  that  they  are  about  to  do  the 
*  Citing  Stewart  v.  Transportation  acts  complained  of,  and  also  because 
Co.,  17  Mmn.  872, 398  (Gil.  348);  Cook,  complainant  and  the  corporation 
Stocks,  §§  667, 668;  1  Mor.  Priv.  Cor.,  being  non-residents,  relief  should  be 
§§  413,  416;  Block  v.  Canal  Co.,  24  asked  in  Minnesota. 
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Section  Ninb. 
Memphis  A  €.  B.  Co.  t.  Wood,  88  Ala.  680;  7  Southern  108. 

Minority  may  prerent  control  oyer  their  company  by  riral  company 

owning  a  majority  of  former's  stock. 

One  railroad  company  owned  the  majority  of  the  stock  of 
another  company;  both  had  substantially  the  same  field  of 
operation.  A  stockholder  of  the  latter  company  was  allowed 
an  injunction  restraining  the  voting  of  such  majority  of  stock. 
The  theory  upon  which  the  injunction  was  granted  and  sus- 
tained was  that  the  public  interests  are  best  served  by  the 
rivalry  between  railroads  and  by  preventing  competing  roads 
from  coming  under  the  same  management,  and  that  the  inter- 
ests of  the  minority  stockholders  require  that  their  road  be 
protected  from  coming  under  the  management  of  the  other  road, 
which  would  further  its  own  interests  to  the  prejudice  of  their 
road.*  The  fact  that  the  statutes  allowed  one  company  to  aid 
another  by  subscriptions  to  its  stock,  or  to  consolidate  with  it, 
was  held  to  make  no  difference,  as  the  case  was  not  either  one 
of  these. 

'  This  case  is  exhaustively  reasoned  Priv.  Cor. ,  §  517,  §  528,  et  seq, ;  State  v. 

and  cites,  among  others,  the  follow-  Railroad  Corporation,  18  Am.  &  Eng. 

ing:  As  to  the  power  of  corporations :  R.  Cas.  94;  Pearson  v.  Same,  Id.  102, 

Wilks  V.  Railway  Co.,  79  Ala.  180;  8  and    numerous     authorities    cited; 

Brick  Dig.  159.     Difference  between  Marsh  v.  Whitmore,  21  WaU.  178;  1 

buying  property  as   an  investment  Mor.  Priv.  Cor.,  §  ^BO,  and  note  8; 

and  buying  for  the  purpose  of  col-  Cook,  Stocks,  §§  614    615;  Nathan 

lecting  a  doubtful   debt :    B.mk  v.  v.  Tompkins,  82  A  a.  487;  2  Southern 

Bank,    92  U.  S.   122;   1  Mor.   Priv.  Reporter,  747;  RaUway  Co.  v.  Mag- 

Corp.,  §  431.    As  to  right  to  invest  in  nay,  25  Beav.  686. 
shares  of  another  corporation :  1  Mor.       Although  ordinarily  only  the  foi^ 

Priv.  Cor.,  §  481;  4  Am.  &  Eng.  Cyc.  mer  owner  can  question  the  right  of 

Law,  249,  note  2;  Railroad  Co.  v.  Col-  the   later  owner  to  vote   the  stock 

lins,  40  Ga.  582;  Hazlehurst  v.  Rail-  (Moses  v.    Scott,  84   Ala.    608,  and 

road  Co.,  48  Ga.  13:  Milbank  v.  Rail-  Southern    Rep.    742),    yet    persons 

road  Co.,  64  How.  Pr.  20;  Franklin  standing  in  a  fiduciary  capacity  can 

Co.  V.  Institution,  68  Me.  48;  Sumner  be  restrained  at  the  instance  of  any 

V.  Marcy,  8  Wood.  &  M.  105;  Bank  one  concerned,  from  acting  contrary 

V.  Agency  Co.,  24  Conn.  159.  to  the  interests   of   the  property  in 

As  to  director  of  one  not  being  able  their  hands.    Thompson  v.  Lee,  81 

to  act  impartially  if  he  has  an  inter-  Ala.   292;  Moses    v.   Micon,  79  Ala. 

est  in  lh3  other  corporation:    Hoyle  564;  Hugueuin  v.  Baseley,  14  Vea. 

V.  Raih-oad  Co.,  54  N.  Y.  828;   Mor.  273. 
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Section  Ten. 
Lanman  t.  The  Lebanon  Yalley  R.  B.  Co.,  80  Pa.  St.  42. 

Minority  can  not  prerent  consolidation,  but  can  Insist  on  being  paid 
the  ralne  of  tlteir  shares  rather  than  to  receire  the  new  stock. 

Bill  for  an  injunction  by  Lanman,  a  stockholder  of  the 
Lebanon  Valley  Railroad  Company,  brought  against  that  com- 
pany to  prevent  its  merger  in  and  consolidation  with  the  Phil- 
adelphia &  Eeading  Bailroad  Company,  under  legislative 
authority.     Granted. 

Neither  company  could  enter  into  such  a  contract  without 
legislative  authority.  Either  company,  as  a  private  corpora- 
tion, may  abandon  its  charter  and  dissolve  itself,  except  as  to 
its  creditors'  rights,  and  as  to  its  duties  as  conservator  of  the 
highway,  and  as  to  this  the  legislature  may  release  it,  and 
allow  a  transfer  of  its  duties  to  other  hands.  An  association 
of  individuals  becomes  a  corporation  when,  by  authority  of  law, 
it  acquires  a  name  by  which  its  legal  identity  is  preserved 
through  all  changes  of  membership  and  all  other  changes. 
Such  a  name  is  essential  to  corporate  existence,  and  when  it  is 
given  up  the  corporation  ceases  to  exist. 

Result  of  the  proposed  consolidation  will  be  to  extend  and 
to  enlarge  the  Reading  company,  but  to  merge  into  it  and  de- 
prive of  its  name,  identity  and  corporate  existence,  the  Lebanon 
company.  All  the  Lebanon's  members  will  become  members 
of  the  Reading  company;  all  the  former's  property  will  vest 
in  and  all  its  liabilities  be  chargeable  against  the  latter.  Such 
a  merger  is  dissolution,  destroying  the  actual  identity  of  both 
while  the  legal  identity  of  one  of  them  is  preserved.  "  As 
where  a  life  estate  is  merged  in  a  fee  simple,  one  being  de- 
stroyed and  the  other  enlarged  by  the  operation." 

A  single  stockholder  can  not  object  because  the  contract 
between  the  government  and  corporation  is  violated,  for  both 
consent;  he  can  not  prevent  his  corporation  dissolving  itself, 
for  its  members  could  bring  this  about  by  a  voluntarily  pro- 
duced inability  to  proceed.  But  he  can  object  when  his 
associates  place  him  in  a  different  contract  and  for  different 
objects  and  purposes  from  those  to  which  he  agreed;  not  even 
the  legislature  can  do  this;    he  can  object  that  having  con- 
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sented  to  become  a  member  of  the  Lebanon  company  he  should 
not  be  compelled  to  become  a  member  of  the  Reading  com- 
pany; still  he  can  not  prevent  the  majority  of  his  fellow  mem- 
bers from  taking  the  property  of  his  unprofitable  corporation 
and  embarking  it  in  a  more  hopeful  enterprise;  were  this 
otherwise,  then  one  member  would,  under  some  circumstances, 
have  an  almost  absolute  power  over  the  investment  of  all  the 
others.  The  property  is  a  railroad  and  is  indivisible;  the  only 
distribution  on  dissolution,  however  brought  about,  is  to  sell 
and  divide  the  proceeds,  or  let  some  members  take  the  whole 
on  paying  the  others  the  value  of  their  shares.  The  right  of 
the  minority  is  not  violated  by  the  sale  of  the  whole  prop- 
erty; this  is  often  done  by  mortgaging,  which  involves  power 
of  sale.  The  legislature  made  no  provision  for  non-assenting 
stockholders;  it  deemed  the  new  stock  equivalent  to  the  old 
and  supposed  it  would  be  accepted  by  all.    , 

To  compel  a  sale  of  property  as  by  partition  and  compel 
each  owner  to  receive  his  shan^  of  the  proceeds  is  not  uncon- 
stitutional; and  hence  to  sell  an  entire  railroad  even  against 
the  consent  of  some  stockholder  is  legal,  even  though  it  lead 
to  dissolution;  for  dissolution  is  not  prohibited.  But  the  act 
of  dissolution,  like  the  act  of  association,  is  not  a  corporate 
act,  but  is  the  act  of  the  members  themselves;  hence  they  can 
not  settle  the  terms  of  the  dissolution  nor  decide  that  the 
plaintiff  shall  take  Reading  stock  for  his  interest,  nor  what  he 
shall  take  for  his  interest.  The  act  of  transfer  and  dissolution 
is  one,  and  if  carried  into  effect  destroys  the  plaintiflPs  stock, 
hence  can  not  be  allowed  until  security  is  given  him.  Let  the 
injunction  be  issued  on  plaintiff  giving  security  to  the  amount 
of  $1,000  to  the  defendant,  and  let  it  be  dissolved  on  defend- 
ant giving  security  to  the  plaintiff  in  double  the  market  value 
of  his  stock,  to  pay  for  said  stock  when  its  value  shall  be  afi- 
oertained.* 

'  Complainant's  citations :  Kedfield  Defendant's  citations  that  every 
on  Railways,  621;  Pierce  Am.  R.  R.  corporation  may  .surrender  its  char- 
Law,  85;  29  Law  Times  Rep.,  187-9.  ter:  Erie,  etc.,  v.  Casey,  2  Caaey, 
Complainant  can  not  be  compelled  287;  McKenzie  v,  Sligo,  14  Eng.  L. 
to  assume  the  liabilities  of  a  stock-  &  Eq.  87;  Grant  on  Corporations,  36. 
holder  in  the  other  company.  Act 
2d,  February,  1850,  Pamph.  L.  87. 
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Seotion  Elsvsn. 

Armant  t.  New  Orleans  &  G.  R,  Co.,  7  So.  85;  41  La.  Ann.  1020. 

Stockholders  not  tM>nnd  by  new  charter  nntll  they  consent  thereto 

Stockholders  are  not  bound  by  the  provisions  of  the  charter 
of  the  new  corporation  until  they  have  consented  thereto, 
either  expressly  or  impliedly,  and  even  then  they  are  not  in  all 
cases  bound  by  provisions  which  would  tend  to  forfeit  their 
vested  rights.  Dividends  under  the  old  corporation  had  ac- 
crued to  a  stockholder  and  he  had  allowed  them  to  stand  many 
years  without  calling  for  them.  The  company  had  then  been 
reorganized  and  a  new  one  formed  of  the  same  name,  stock  in 
which  was  issued  to  the  stockholders  of  the  old  one  in  lieu  of 
their  former  holdings.  Dividends  had  also  accrued  on  this 
new  stock  and  been  allowed  to  stand.  Upon  suit  for  all  these 
dividends  it  was  held,  first,  that  the  general  statute  of  limita- 
tions was  inapplicable,  as  the  period  would  commence  only 
from  demand,  and  no  demand  had  been  made,  except  the  one 
on  which  the  suit  was  based.  The  defendant  also  contended 
that  the  provision  in  its  charter,  which  declares  that  any  div- 
idend not  called  for  in  three  years  shall  revert  to  the  company, 
barred  the  action.  But  this  was  held  no  bar  as  to  the  dividends 
accruing  before  the  reorganization,  for  the  old  charter  did  not 
contain  such  a  provision,  and  the  defendant  had  no  power  to 
insert  it  in  the  new  one  as  against  any  stockholder  objecting 
thereto;  the  new  company  had  no  power  to  destroy,  abridge 
or  forfeit  rights  acquired  by  the  stockholders  of  the  old  with- 
out their  consent.  Finally,  as  to  the  dividends  accruing  with 
the  new  company,  it  is  said  that  demand  for  them  would  be 
barred  in  three  years  as  claimed,  and  that  the  provision  to  that 
effect  is  binding  upon  the  stockholders  of  the  old  company 
who  consented  to  the  merging  of  their  stock  into  the  stock  of 
the  new  company,  from  the  time  of  such  consent;  and  that  by 
bringing  the  action  for  the  dividends  accruing  with  the  new 
company,  the  plaintiff  must  be  deemed  to  have  given  his  con- 
sent, and  that  from  that  time  on  he  would  be  bound  by  all  the 
valid  provisions  of  the  new  charter.  But  it  is  also  held  that 
as  it  fully  appeared  that  plaintiff  was  ignorant  of  the  eidst- 
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ence  of  his  rights  and  of  all  the  proceedings  had  until  shortly 
before  the  institution  of  the  suit,  that  his  consent  should  not 
be  deemed  to  retroact  in  such  manner  as  to  operate  a  for- 
feiture of  rights  of  the  existence  of  which  he  was  ignorant. 


Section  Twelve, 
Bldgw ay  Townghlp  t.  Grlswold,  1  McCrary  C.  C.  151. 

After  cousoUdation,  complainant  ceased  to  be  stockholder  in  the  old 

company,  and  can  not  bring  bill  as  Bach« 

Bill  in  federal  court  in  Kansas. 

Plaintiff  township  had  subscribed  $25,000  to  the  stock  of 
the  Lawrence  &  Carbondale  Railroad  Company,  which  there- 
after was  consolidated  with  another  company  under  the  au- 
thority of  the  Kansas  statutes,  with  assent  of  two-thirds  of  the 
stockholders.  The  consolidated  company  executed  mortgages 
on  the  property  under  which  foreclosures  were  had;  the  de- 
fendants bought  the  property,  and  it  being  unsuccessful  and 
valueless  as  a  railroad,  they  are  about  to  tear  it  up  and  sell 
the  iron  and  other  removable  material.  Plaintiff  seeks  to  en- 
join their  doing  so;  injunction  granted,  but  later  dissolved. 

Opinion  by  Dillon,  0.  J.,  Foster,  D.  J.,  concurring. 

Plaintiff's  position  is  that  no  legal  consolidation  had  been 
effected;  its  original  corporation  is  still  m  esse  and  plaintiff 
still  a  stockholder  therein,  the  mortgages  void,  and  defendant 
deriving  no  title  thereunder  so  far  as  concerns  that  company's 
property. 

The  evidence,  however,  proves  a  consolidation  was  effected, 
that  the  mortgages  are  valid,  and  title  passed  by  the  foreclos- 
ure sale. 

The  consolidation  of  two  railway  companies  extinguishes, 
unless  otherwise  provided,  the  two  constituent  companies  and 
makes  of  them  one  new  company.'  The  plaintiff  township 
would,  on  consolidation  being  perfected,  become  a  stockholder 
in  the  new  company,  and  the  new  company  would,  unless  other- 
wise provided,  succeed  to  the  duties  as  well  as  to  the  rights  of 
the  constituent  companies.  Plaintiff's  bill  is  on  the  theory 
that  it  is  a  stockholder  in  the  old  company,  and  is  wholly  de- 

*  Clearwater  v.  Meredith,  1  WaU.  26;  Tomlmson  v.  Branch,  15  WaU.  460. 
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fective;  it  is  also  fatally  defective  in  not  making  the  railroad 
company  in  which  plaintiff  alleges  it  is  a  stockholder,  a  party 
defendant.* 

Seotion  Thibteen. 

Branch  Sons  &  Co.  t.  The  Atlantic  &  Qalf  B.  B.  Co.,  8  Woods  481. 

I 

Whether  complainant  would  be  barred  by  his  acquiescence  need  not 
be  considered;  the  mortgragre  is  found  yalld. 

Foreclosure  in  federal  court,  Georgia. 

The  Atlantic  &  Gulf  Kailroad  Company  bought  the  road  of 
the  South  Georgia  &  Florida  Kailroad  Company,  issuing  its 
preferred  stock  in  payment  for  the  same,  and  thereafter  mort- 
gaged its  entire  property.  Upon  a  foreclosure  of  their  mort- 
gage, Branch  and  others,  holders  of  some  of  said  preferred 
stock,  filed  their  petitions  claiming  priority  over  so  much  of 
the  mortgaged  property  as  had  been  purchased.  Petition 
denied. 

Opinion  by  Bradley,  Circuit  Justice.  The  Atlantic  &  Gulf 
Railroad  Company  was  constituted  by  the  consolidation  *  of 
two  prior  companies,  and  took  all  the  immunities,  franchises 
and  privileges  granted  to  both  companies  by  their  original 
charters,  which  enabled  it  "  to  have,  purchase,  possess,  enjoy 
and  retain  lands,  rents,  hereditaments,  tenements,  goods,  chat- 
tels and  effects,  of  whatsoever  kind,  nature  or  quality  the  same 
may  be,  and  the  same  to  sell,  grant,  demise,  alien  or  dispose 
of; "  this  enabled  it  to  purchase  or  construct  a  road  within  the 
limits  of  the  original  charter,  hence  to  make  the  purchase 
it  did. 

The  South  Georgia  &  Florida  Railroad  Company  had  the 
power  to  make  the  sale;  it  had  power  at  any  time  to  purchase 
or  sell  its  road,  and  the  still  higher  power  to  incorporate  its 
stock  with  the  stock  of  any  other  company,  on  such  terms 
as  might  be  mutuallj'^  agreed  upon;  hence,  as  the  greater 
includes  the  less,  it  certainly  had  power  to  make  the  contract 
transferring  its  road  and  receiving  preferred  stock  in  payment, 
the  transfer  including  all  the  franchises  necessarj'^  to  run  and 
operate  the  road. 

The  Atlantic  &  Gulf  Railroad  Company  having  thus  legally 

»  Davenport  v.  Dows,  18  Wall.  526.    •  Act  of  1863,  April  18. 
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purchased  the  property,  had  the  power  to  borrow  money,  for 
that  is  Implied  in  the  creation  of  all  business  corporations,  and 
had  also  such  express  power  under  the  charter,  and  had  also 
the  power  to  mortgage  its  road  and  the  franchise  therewith 
connected  and  necessary  to  run  and  operate  the  same,  not  in- 
cluding the  franchise  of  beiug  a  corporation.  "  If  it  had  the 
power  to  sell,  it  had  the  power  to  mortgage,  which  is  the  lesser 
power,  and  included  therein.  This  is  an  old  doctrine  and  has 
been  confirmed  by  the  decision  of  the  Supreme  Court  of 
Georgia." ' 

It  is  unnecessary  to  consider  the  position  of  the  petitioners 
in  which  they  were  placed  by  their  own  conduct  in  taking  the 
stock,  receiving  interest  thereon  for  long  years  and  generally 
acquiescing  in  the  whole  transaction;  the  petition  is  clearly 
without  equity,  and  is  denied. 

Section  Fourteen. 
Hollins  T.  St  Paal  M.  ft  IL  Co.,  9  N.  Y.  Supp.  009. 

Complainant  can  not  object  to  a  transfer  decided  npon  before  he 

bought  his  stock. 

The  stockholders  of  one  company  at  the  annual  meeting, 
more  than  three-fourths  being  present,  voted  unanimously  to 
transfer  all  its  assets  to  another  company;  they  also  thereaf- 
ter subscribed  to  the  stock  of  the  other  company.  Plaintiff 
was  not  a  stockholder  at  the  time  of  said  meeting,  but  there- 
after bought  stock  from  some  who  were  present  and  voted  for 
said  transfer;  he  then  brought  suit  to  restrain  such  transfer, 
alleging  it  to  be  vZtra  vires.  It  was  decided  that  inasmuch  as 
there  was  nothing  per  se  illegal  or  prohibited  by  law  in  this 
transfer,  and  as  it  would  be  inequitable  and  oppressive  to  pre- 
vent the  stockholders  from  carrying  out  what  they  deemed  to 
be  for  their  best  interest,  and  as  plaintiff  stood  in  the  shoes  of 
those  from  whom  he  had  bought,  he  could  not  ask  for  relief  in 
equity.  A  stockholder  holding  a  small  interest  must  show  a 
clear  legal  right  to,  and  the  necessity  for,  an  injunction.  The 
property  is  mostly  situated  in  Minnesota  and  the  courts  of  that 
state  should  be  invoked,  though  the  New  York  courts  could 
interfere,  if  necessary. 

1  Wayne  v.  Middleton,  2  Kelley  888. 
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Seotion  Fifteen. 
Mannfactiires  Sar.  Bank  t.  O'Reilly^  97  Mo.  88;  10  S.  W.  865. 

Stoekholder  can  not  object  to  sale  and  to  recelrlng  payment  in  obligra- 
tlons  of  his  company  when  necessary  so  to  do. 

An  iron  company  became  insolvent  and  the  directors  thereof 
sold  its  furnace  to  a  new  company  by  the  same  name,  which 
was  organized  for  the  express  purpose  of  buying  the  property 
of  the  old  company;  the  defendants  were  stockholders  and 
officers  in  the  new  as  well  as  in  the  old  company  "  so  that  in 
effect,  the  sale  was  one  by  themselves  to  themselves."  The 
plaintiff  alleged  that  the  old  company  was  solvent,  that  the 
sale  was  needlessly  made,  and  at  too  low  a  price,  and  alleged 
that  thereby  his  stock  in  the  old  company  was  rendered 
worthless.  As  a  fact,  it  was  found  that  the  old  company  was 
insolvent  and  that  the  sale  was  upon  a  sufficient  price,  although 
the  property  was  taken,  not  for  money,  but  in  payment  of  the 
obligations  of  the  old  company.  The  directors  may  make  a 
voluntary  assignment  w^ithout  consent  of  the  stockholders,* 
and  it  is  also  their  duty  to  pay  the  company's  debts  and  they 
may  use  its  property  for  such  purpose,  though  it  disables  the 
company  from  carrying  on  its  business,  if  they  act  in  good 
faith.'  While  directors  can  not  represent  the  corporation  and 
themselves  in  the  same  transaction,  yet  such  sale  as  in  this 
case  is  not  absolutely  void.'  They  may,  however,  be  made  to 
account  to  the  old  corporation  for  all  profits  by  them  made  by 
the  use  of  the  corporate  property.*  If  the  property  was  sold 
for  less  than  its  value,  the  defendants  should  account  for  the 
difference;  this  suit  is  brought  only  for  that  purpose,  and  not 
to  avoid  the  sale.  The  above  rule  as  to  the  right  and  duty  of 
the  directors  to  pay  the  debts  with  the  corporate  property  *  is 

'  Hutchinson  v.  Qreen,  91  Mo.  867;  that  the  durectars  may,    eBpeclaUy 

1  S.  W.  R.  853.  when  sustained  by  a  large  majority 

•  1  Mor.  Priv.  CJorp.  (2d  Ed.),  §  513.  of  the  stockhciders,  sell  aU  the  corpo- 
>  Kitchen  v.   Railroad  Co.  60  Mo.  rate  property  when  necessary  in  wder 

224.  to  pay  debts;  no  fraud  nor  violation 

*  Ward  Co.  v.  Davidson,  89  Mo.  440;  of  by-laws  being  shown.  The  result 
1  S.  W.  R.  846;  Packet  Co.  v.  David-  does  not  dissolve  the  corporation,  it 
son,  85  Mo.  467;  8  S.  W.  R.  545.  continues  for  the  purposes  of  man- 

^  In  Sewell  v.  East  Cape  May  Beach  aging  the  proceeds  of  the  sale. 
Co.,— N.  J.— ,25  Atlantic  929,  itis  held 
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especially  here  applicable,  for  the  old  corporation  was  never 
more  than  a  mere  shell;  it  started  in  with  an  actual  capital  of 
only  $1,800  and  a  debt  of  $139,000,  which  it  assumed  when 
taking  the  plant  from  its  own  predecessor,  hence  its  own  stock 
never  had  any  intrinsic  value. 


Section  Sixteen. 

Tread  well  et  al.  t.  Salisbury  ManTg  Go.  et  al.,  7  Gray  808. 

Minority  may,  when  necessary,  sell  entire  property  and  take  payment  in 

stock  of  new  company. 

Bill  in  equity  by  the  executors  of  Thomas  Cordis'  will 
against  Salisbury  Manufacturing  Company  and  others,  alleg- 
ing that  they  are  the  owners  of  forty  shares  of  stock  of  the 
defendant,  engaged  in  manufacturing  wool,  machinery,  cotton, 
linen  and  iron.  Another  corporation  was  formed  named  Salis- 
bury Mills,  and  composed  mainly,  if  not  entirely,  of  persons 
who  were  at  the  same  time,  and  still  are,  officers  and  stock- 
holders of  the  first  named  corporation;  all  the  directors  of  the 
first  company  were  stockholders  in  the  second,  and  all  but  one, 
directors  in  the  second  company. 

The  stockholders  voted,  but  against  protest  of  the  minority, 
and  against  protest  of  one  of  the  plaintiffs,  authorizing  the 
directors  to  sell  all  the  property  of  the  first  company  at  public 
or  private  sale,  and  if  to  a  new  company,  to  make  provision 
giving  to  the  stockholders  in  the  first  company  the  right  to 
take  an  interest  in  the  new  one  in  proportion  to  their  respect- 
ive interests  in  the  first  company,  and  in  case  of  any  sale  to 
close  the  affairs  of  the  company.  The  bill  alleged  said  votes 
to  be  illegal  and  void,  that  the  directors  were  about  to  sell  to 
the  new  company  at  too  low  a  price,  and  to  take  stock  of  the 
new  company  in  payment. 

Bill  alleged  that  the  directors  were  in  a  fiduciary  capacity, 
and  were  practically  selling  to  themselves,  etc.,  contrary  to  the 
rules  of  equity,  and  that  such  sale  would  be  void.  Plaintiffs 
also  averred  that  it  was  uncertain  whether  they  had  power 
under  said  will  to  invest  funds  in  the  stock  of  said  new  com- 
pany. 

The  court  holds  that  the  only  jurisdiction  in  equity  in  the 
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bill  is  the  prayer  by  the  trustees  and  executors  under  the  will 
for  protection  and  advice;  the  court  having  none,  in  so  far  as 
concerned  the  alleo^ations  as  to  unlawful  votes  and  contemplated 
unlawful  acts  beyond  the  scope  of  the  corporate  powers,  as  to 
which  it  was  so  well  settled  as  not  to  admit  of  question,  that 
chancery  has  no  peculiar  jurisdiction  over  corporations  to 
restrain  them  in  the  exercise  of  their  powers  or  control  their 
action,  or  prevent  them  from  violating  their  charter,  in  cases 
where  there  is  no  fraud  or  breach  of  trust  alleged  as  the  foun- 
dation of  the  claim  for  equitable  relief.  The  common  law  in 
most  cases  furnishes  ample  remedies  for  excess  or  abuse  of  cor- 
porate powers  or  privileges;  it  is  only  where  there  is  no  plain 
and  adequate  remedy  at  law,  and  a  case  is  presented  which 
comes  under  some  general  head  of  chancery  jurisdiction  that  a 
bill  can  be  maintained  against  a  corporation;  and  this  rule  is 
applicable  to  stockholders  as  well  as  to  other  persons.* 

Neither  is  there  jurisdiction  in  equity  to  advise  the  plaintiffs 
in  this  case;  it  is  not  as  if  there  were  conflicting  claimants  and 
the  trustees  would  bring  them  into  court  and  ask  advice  as  to 
which  to  recognize.  To  issue  orders  in  this  case  binding  upon 
the  plaintiffs  and  upon  the  several  directors  and  other  defend- 
ants would  be  the  same  as  making  a  court  of  chancery  control 
the  corporation  and  all  its  acts  and  proceedings;  the  court  has 
no  jurisdiction  over  the  defendants  for  any  such  purpose;  in- 
deed, none  is  claimed,  excepting  as  the  matters  arise  incident- 
ally under  the  jurisdiction  invoked  by  the  plaintiff  that  the 
court  should  instruct  them  in  the  discharge  of  their  duties,  and 
that  the  acts  if  done  will  diminish  the  value  of  the  trust 
estate.  But  this  can  not  be  carried  so  far  as  to  control  the 
defendants,  for  if  it  be,  it  would  follow  that  there  would  be 
jurisdiction  at  the  instance  of  a  stockholder,  who  is  an  executor 
or  other  trustee,  and  none  at  the  instance  of  other  stock- 
holders. Jurisdiction  can  not  be  made  to  depend  on  the 
capacity  in  which  a  party  asks  relief;  for  if  it  be,  nearly 
every  case  in  which  a  trustee  holds  any  property  could  be 
brought  in  equity.  There  might  be  jurisdiction  if  any  fraud 
or  breach  of  trust  were  alleged,  but  the  case  shows  that  the 

*  Citing  Angdl  &  Ames  on  Corp.,  Ch.  871;  Verplanck  v.  Mercantile  Ins. 

Sec.  812;  Grant  on   Corp.,  71,  271;  Co.,  1  Edw.   Ch.  84;  Atty.  Genl.  v. 

Morley  v.  Alston,  1  Phil.   Ch.   790;  Bank  of  Niagara,  Hopk.  854;  Hodges 

Atty.  G^enl.  v. Utica Ins.Co., 2  Johns,  v.  N.  E.  S.  Co.,  1  R.  I.  850. 
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defendants  have  acted  honestly,  with  entire  good  faith,  and 
with  the  single  purpose  to  carry  out  the  will  of  the  majority 
of  the  stockholders. 

These  views  dispose  of  the  case;  but  furthermore  it  is  said 
that  there  is  no  doubt  of  the  right  of  a  trading  and  manufact- 
uring corporation,  by  a  vote  of  the  majority  of  the  stockhold- 
ers, to  close  out  and  wind  up,  if  in  the  exercise  of  a  sound  dis- 
cretion they  deem  it  advisable.  At  common  law  such  right  of 
sale  is  absolute,  and  not  limited  by  objects,  circumstances  or 
quantity.*  This  right  is  not  taken  away  by  the  statute,'  which 
is  not  restrictive,  but  only  permissive,  and  intended  to  provide 
a  mode  for  dissolution  without  resort  to  the  legislature. 

Of  course  corporations  which,  like  railroads,  obtain  public 
advantages  {e,  g.,  right  of  eminent  domain)  and  assume  public 
duties,  also  charitable  corporations,  in  whose  affairs  the  com- 
munity, or  some  portion,  has  an  interest,  may  perhaps  be  re- 
strained from  alienating  their  property.  But  in  a  mere  trad- 
ing or  manufacturing  association,  no  one  has  an  interest  except 
the  stockholders,  and  it  is  often  best  that  they  be  wound  up 
when  not  able  to  make  the  enterprise  profitable  or  safe.'  The 
case  cited  contra  is  one  in  which  it  was  not  a  trading  corpora- 
tion, nor  embarrassed,  and  the  majority  was  attempting  to 
divert  the  corporate  property  to  a  different  purpose,  by  turn- 
ing it  over  to  a  new  corporation.* 

The  vote  of  the  majority  under  the  circumstances  justified 
the  directors,  when  unable  to  proceed,  to  sell  out  and  settle 
with  their  stockholders  on  terms  most  advantageous  to  them.' 
Such  sale  may  be  to  a  new  corporation;  it  is  authorized  by  the 
cestuia  que  trust  (the  old  stockholders),  and  hence  not  illegal 
as  being  a  sale  by  the  directors  to  themselves;  it  is  done  fairly 
and  not  coUusively,  the  new  stock  given  to  those  who  will  ac- 
cept it,  or  to  be  converted  into  money  by  those  who  do  not  de- 
sire to  retain  it;  and  being  thus  taken  as  a  mode  of  payment 
for  the  property  it  can  not  be  objected  to  by  the  minority.* 

'  AngeU  &  Ames  on  Corp.,  §  127  et       *  Ward   v.    Society  of  Attorneys, 

seq.;   2  Kent   Com.,    6th   Ed.    280;  1  CoUyer  870. 
Mayor  v.  Lawton,  1  Ves.  &  B.  226,       'Sargent  v.  Webster,  18  Met  604. 
240,  244;  Binney*s  Case,  2  Bland  142.       *  Hodges  v.  New  England  Screw 

«C.  65,  Statute  1862.  Co.,  1  R.  I.  847. 

» Sargent  v.  Webster,  13  Met  604. 
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Section  Seventeen. 

William  Kohl  et  aL  t.  P.  N.  Lilienthal  et  aL,  81  California  878. 

Stockholders  arc  not  entitled  to  distrlbntlons  among  themselyes  of  the 
new  stock,  nntll  final  and  legal  dissolution  of  the  old  company. 

Distribution  of  the  new  stock  among  the  members  of  the  old 
corporations. 

Two  mining  companies  transferred  their  property  to  a  third, 
new,  corporation  and  received  the  stock  certificates  thereof  in 
payment  for  such  property. 

Thereupon  some  of  the  stockholders  of  one  of  the  former 
companies  bring  suit  asking  that  the  stock  thus  obtained 
be  divided  among  them ;  the  court  below  so  orders ;  but  the 
supreme  court,  with  two  dissenting,  holds  that  as  the  former 
company  has  not  passed  out  of  existence  nor  been  dissolved, 
the  new  stock  obtained  in  payment  for  its  property  belongs  to 
it  (the  corporation),  and  not  to  the  stockholders,  and  can  not 
be  divided  among  them  until  dissolution  of  the  company,  which 
can  be  done  only  under  the  method  pointed  out  by  the  statute. 

The  commissioner's  opinion,  however,  agrees  with  the  decis- 
ion below,  and  puts  it  on  the  basis  that  the  understanding 
throughout  was  that  the  new  stock  was  to  be  thus  divided 
and,  hence,  opinion  by 

The  Coubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed.' 

'So  ordered  in  20  Pacific  Reporter,  eridge  v.  R.  R.  Co.,  112  N.  Y.  1;  19 

401,  buc  reversed  22  Pacific  Reporter,  N.  E.  R  489;  Haxkness  v.  Ry.  Co., 

689.  54  N.   Y.  Super.  Ct,  R.    175.    Yet 

The  general  rule  is  that  the  stock-  when  the  original  corx)oration8  are 
holders  are  to  look  to  their  own  cor-  dissolved  and  pass  out  of  existence, 
poration  and  receive  from  it  the  the  stockholders  thereof  have  a  de- 
stock  which  it  has  received  from  the  mand  for  their  stock  directly  upon 
new  corporation,  so  laid  down  in  the  new  oorx)oration.  Anthony  v. 
Mor.  Priv.  Corp.  (chapter  on  rights  American  Glucose  Co.,  21  N.Y.Supp. 
and  remedies  of  stockholders);  Bev-  667;  afilrmed,  41  N.  E.  R.  28. 

28 
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Section  Eightsek. 

White  T.  Wood,  18  N.  Y.  S.  681;  59  Hun  619. 

Stockholder  entitled  to  distribution  can  be  compelled  to  take  share  in 
money.  Beversed,  29  N.  £.  885,  holding  him  not  at  all  entitled 
to  dlstrlbntlon. 

The  court  will  not  always  enforce  the  strict  legal  right  of 
a  stockholder.  A  reorganization  scheme  was  agreed  upon 
whereby  trustees  were  to  take  the  stock  of  the  new  company 
and  divide  it  Imck  among  the  bondholders  of  the  old  in  pro- 
portion to  the  amount  of  bonds  each  held.  They  departed 
without  plaintiff's  consent  from  this  agreement  and  issued  a 
greater  amount  of  stock,  and  sold  a  portion  of  it  for  $56,800, 
taking  a  note  in  payment.  Plaintiff  had  attempted  to  prevent 
this  by  injunction,  but  was  too  late.  The  court  holds  that 
plaintiff  should  not  be  denied  relief  simply  because  defendants, 
by  their  own  wrong,  had  put  appropriate  relief  out  of  their 
power,  neither,  on  the  other  hand,  should  plaintiff  be  allowed  to 
use  the  machinery  of  the  law  for  the  purpose  of  injury  or  black- 
mail, or  for  forcing  defendants  to  an  exorbitant  settlement 
by  reason  of  the  advantageous  position  he  happened  to  occupy. 
Hence,  the  court  says,  it  would  be  unjust  to  plaintiff  to  turn 
him  over  to  a  suit  at  law  to  recover  damages,  yet  his  remedy 
is  only  to  be  found  in  money,  as  it  is  impossible  to  give  him  the 
proportionate  interest  contemplated  at  first.  Therefore  the 
court  of  its  own  motion  estimates  the  value  of  the  bonds  which 
plaintiff  was  to  have  had,  and  declares  that  to  be  the  measure 
of  his  recovery.  Reversed  in  29  N.  E.  835,  holding  trustees 
justified  in  holding  back  portion  of  the  new  stock  for  completion 
of  the  road. 

Section  Nineteen. 
Bell  et  al.  t.  P.  S.  &  N.  E.  B.  B.,  —  N.  J.  — ;  10  Atl.  Rep.  741. 

Stockholders  barred  by  laches;  state  only  can  Inquire  Into  vallditj  of 

consolidation. 

A  company  formed  by  the  consolidation  of  several  other 
companies  executed  a  mortgage  upon  the  property  derived 
from  them.    About  five  years  afterward,  and  after  foreclosure, 
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but  before  the  sale  under  this  mortgage,  some  of  the  stock- 
holders of  one  of  the  constituent  companies  sought  by  bill  to 
have  the  mortgage  set  aside,  alleging  among  other  things  that 
the  consolidation  was  void.  Relief  refused.  The  court  says 
their  five  years  delay  in  attacking  the  mortgage  bars  them 
from  relief  in  equity,  on  the  ground  of  laches^  and  that  only 
the  state  can  inquire  into  the  validity  of  the  formation  of  the 
consolidated  company.  The  validity  of  the  existence  of  a  cor- 
poration can  be  questioned  only  in  direct  proceedings  by  the 
state.' 

Section  Twenty, 
Carej  t.  The  Cincinnati  &  Chicago  B.  B.  Co.,  6  Iowa  357. 

Orgraulzation  illegal;  cancellation  of  deed  given  for  subscriptions. 

Complainant  sold  and  conveyed  his  land  in  Iowa  to  the 
Cincinnati,  New  Castle  &  Michigan  Railroad  Company,  incor- 
porated in  Indiana,  receiving  stock  of  said  company  in  pay- 
ment. He  alleges  in  his  bill  that  false  representations  inducing 
the  sale  were  made;  the  bill  alleges  further  that  said  com- 
pany consolidated  with  another  and  these  two  thus  formed 
the  defendant  company  which  claims  thereby  to  have  become 
the  owner  of  the  land  in  question;  alleges  also  that  the  con- 
solidation was  unauthorized  by  law.  The  supreme  court  re- 
verses the  ruling  of  the  court  below  which  sustained  a  demurrer 
to  the  bill  and  dismissed  it  for  want  of  equity.  The  supreme 
court  says  that  the  courts  of  Iowa  can  not  inquire  into  the 
legality  of  the  incorporation  of  the  grantee  company,  as  that 
depends  upon  the  Indiana  statirte,  which  has  not  been  suf- 
ficiently pleaded;  hence,  it  can  not  say  whether  there  had 
been  false  representations  in  this  respect.  But  the  allegation 
that  the  grantee  never  had  any  charter  can  be  inquired  into 
collaterally  in  Iowa;  if  it  never  had  any  existence  there  can 
be  no  direct  proceeding  to  test  that  question;  and  so  if  pro- 
fessing such  existence  it  acquires  property,  then,  as  it  had  no 

» Citations  in  text:    RaUway  Ck>.  v.  (W.  Va.),  8  S.  E.  R.  227;   Stout  v. 

RaUway  Co.,  82  N.  J.  Eq.  755;  Owen  Zulick  (N.  J.),  7  AtL  R.  862;  Bone  v. 

V.  Whitaker,  20  N.  J.  Eq.  122;  Ter-  Canal  Co.  (Pa.),  5  AtL  R.  751,  and 

hone  v.  Potts,  47  N.  J.  L.  218;  Ang.  note;  Railroad  Co.  v.  Putnam  (Kan.), 

&  A.  Corp.,  g  784.    Citations  in  note :  12  Pac.  Rep.  593;  Brad  well  v.  Merritt 

10;Atlantic  741;  Lumber  Co.  v.  Ward  (Mo.),  1  S.  W.  R.  885,  and  note. 
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power  to  take,  neither  can  it  transfer,  and  the  sufficiency  of 
such  transfer  may  be  inquired  into  collaterally.  So  also  there 
may  be  the  inquiry  whether  it  has  ceased  to  exist;  or  that  it 
has  suffered  acts  which  destroy  it;  in  such  case  it  is  as  fully 
and  entirely  dissolved  as  if  declared  so  to  be  by  the  sentence 
of  a  competent  court. 

If,  as  a  necessary  consequence  of  certain  acts  it  has  ceased 
to  have  a  corporate  existence,  any  individual  claiming  injury 
therefrom  or  benefit  resulting  therebj'^  may  have  his  remedy 
without  first  instituting  a  proceeding  and  having  it  declared 
that  its  existence  has  ceased.  The  fact  being  that  its  existence 
has  ceased,  it  becomes  dissolved  and  may  be  so  treated.*  Hence, 
if,  as  stated  in  the  bill,  the  original  company  has  lost  its  iden- 
tity and  existence  by  becoming  merged  into  the  new  organiza- 
tion, then  it  may  be  treated  as  at  an  end,  for  it  is  in  no  position 
to  necessarily  require  a  judicial  inquiry  to  determine  its  exist- 
ence; it  is  true  that  it  may  not  and  can  not  thus  relieve  itself, 
or,  perhaps,  the  corporators  individually,  from  responsibility 
to  those  to  whom  it  or  they  may  be  indebted,  but  it  may, 
by  the  act,  become  so  situated  as  to  be  estopped  from  claiming 
that  it  remains  undissolved.'  If,  on  the  other  hand,  it  has  had 
an  existence  and  suffered  no  act  which  per  ae  works  a  dissolu- 
tion, if  the  inquiry  is  as  to  irregularities  in  proceedings  or 
failure  to  comply  with  terms  of  charter,  or  if  it  has  not  sur- 
rendered its  franchises,  then  the  courts  of  Iowa  can  not  deter- 
mine the  matter  either  in  a  direct  or  collateral  proceeding.  In 
such  cases  a  judgment  of  forfeiture  must  first  be  obtained  in 
the  state  which  granted  the  corporate  powers.*  The  effect  of 
the  Indiana  statutes  as  to  consolidation  and  whether  they  have 
been  complied  with  can  not  be  determined  until  they  are  fully 
brought  before  the  court;  but  if  consolidation  as  charged  could 
not  take  place  or  was  not  in  fact  consummated,  then  the  orig- 
inal grantee  company  would  be  still  in  existence  and  would  be 
a  necessary  party  to  the  bill.  Enough  is  shown  in  the  bill  to 
entitle  to  relief  if  true,  and  it  should  not  have  been  dismissed. 

>  Philips  V.  Wickham,  1  Paige  595,  t  Canal  Co.  v.  Railroad  Co.,  1  GUI 

and  cases  there  cited ;  Briggs  v.  Pen-  &  Johns.  1 ;  Angell  &  Ames  on  Corp. , 

nhnan,  8  Cow.  887;  Canal  Co.  v.  Rail-  §  777;  Trustees  v.  Hills,  6  Cowen  23; 

road  Co.,  4  Gill  &  Johns.  1.  The  People  v.   The  Society,  etc.,  1 

«  Slee  V.  Bloom,   19  Johns.  466;  2  paine  653.    AU  matters  of  forfeiture 

Kyd  on  Corp.,  467;    King  v.   Pass-  are  fully  treated  in  Cook  on  Stock, 

more,  8  Term  R.  244;   1  Rolle  Abr.  etc.  (8d  edition). 
514;  4  Com  Dig.  273. 
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Section  Twentt-Onb. 

Snndry  Instancos. 

Upon  the  dissolution  of  a  joint  stock  association  (Wells, 
Fargo  &  Co.)  the  trustees  can  not  compel  the  members  to  take 
stock  in  the  successor  corporation.  The  dissenting  members 
are  entitled  to  their  share  in  money;  the  trustees  are  personally 
liable  if  they  convert  the  property;  a  receiver  should  be  ap- 
pointed for  the  assets  on  hand.  (All  these  questions  are  exten- 
sively discussed  in  the  briefs.)  Froghingham  v.  Barney,  6  ilun 
366  (13  N.  T.  S.  C.  R). 

Upon  the  consolidation  of  two  joint  stock  companies  the 
dissenting  members  are  not  entitled  to  an  immediate  sale  and 
distribution,  but  only  to  security  that  the  property  will  be 
there  to  answer  their  final  judgments.  MoVicker  v.  Rose,  55 
Barb.  347. 

A  member,  though  not  notified  of  the  meetings  at  which  the 
action  was  taken,  can  not  attack  the  sale  by  a  printing  company 
(which  was  unable  to  proceed)  of  all  its  property  to  a  rival 
company,  and  taking  pay  for  same  in  the  latter's  stock.  Sawyer 
V.  Dubuque  Printing  Co.,  77  Iowa  242;  42  N.  W.  300. 

Lease  between  water  company  and  ice  company  held  valid; 
complainants  had  opportunity  to  take  the  stock;  they  can  not 
lie  by  till  it  grows  valuable  and  then  object.  Appeal  of  Shaaber, 
_  Pa.  — ;  17  Atl.  209. 

Statutory  power  to  lease  may  be  exercised  by  the  directors 
without  the  stockholders'  concurrence.  Beveridge  v.  N.  Y.  El. 
E.  Co.,  112  N.  T.  1;  19  K  E.  489. 

A  subscriber  when  sued  on  his  subscription  can  not  plead 
in  bar  the  consolidation  of  the  company  during  the  pendency 
of  the  suit.  If  it  is  a  good  plea  at  all  it  should  be  in  abate- 
ment, puu  darrein  continuancey  inasmuch  as  the  cause  of  ac- 
tion does  not  die  but  passes  to  the  new  corporation.  Swart- 
wout  V.  Michigan  Air  Line  K.  Co.,  24  Mich.  389, 394. 

The  subscriber  is  not  released  by  the  consolidation  agree- 
ment, providing  that  the  stock  shall  be  canceled  and  new 
stock  issued;  this  refers  to  the  certificates  and  not  to  the  sub- 
scriptions; the  latter,  as  part  of  the  property,  debts  due  and 
rights  of  action  of  the  constituent,  vest  in  the  consolidation. 
Hamilton  v.  Clarion  M.  &  P.  R.  Co.,  144  Pa.  St.  34;  23  Atl.  53. 
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A  subscriber  is  not  released  by  a  consolidation  which  was 
contemplated  in  the  original  articles  and  allowed  under  a  stat- 
ute enacted  subsequently  to  the  subscriptions  being  made, 
although  at  the  time  of  the  subscription  there  was  no  such 
statute  in  force :  Ilanna  v.  Cincinnati,  etc.,  R.  R.  Co.,  20  Ind. 
30;  nor  by  one  to  which  he  has  expressly  consented :  Fisher  v. 
Evansville,  etc.,  Ry.  Co.,  7  Ind.  407. 

A  material  change  in  the  corporate  purpose,  though  with 
legislative  consent,  releases  the  subscriber;  as,  for  instance, 
a  railroad  company  buying  $200,000  of  the  stock  of  a  steam- 
boat company.  Hartford,  etc.,  R.  R.  Co.  v.  Crosswell,  5  Hill 
383. 

The  charter  not  permitting  a  consolidation,  the  consent  of 
the  stockholders  must  be  unanimous,  although  a  statute, 
enacted  subsequently  to  the  charter,  allows  consolidation. 
Such  statute  is  merely  a  concession  on  the  part  of  the  state. 
Mills  V.  Central  R.  Co.,  41  K  J.  Eq.  1. 

A  railroad  corporation  may  be  enjoined  from  deviating  from 
its  purpose  by  purchasing  another  road.  Exhaustive  opinion 
and  citations  by  master  in  chancery.  Kean  v.  Johnson,  9  N. 
J.  Eq.  401. 

A  purchaser  of  shares  in  the  Standard  Oil  Trust  can  com- 
pel the  trustees  to  recognize  him  as  such,  and  register  his 
shares,  although  he  is  avowedly  hostile  to  the  trust  and  to  its 
purposes;  his  motives  can  not  be  inquired  into.  Rice  v. 
Rockefeller,  134  N.  Y.  174;  31  N.  E.  906. 

One  corporation  will  be  enjoined  from  voting  the  major- 
ity  of  stock  held  by  it  in  another  corporation,  when  the  two 
have  conflicting  interests.  American  R.  &  C.  Co.  v.  Linn, 
93  Ala.  610;  7  So.  191;  Memphis  &  C.  R.  Co.  v.  Wood,  88  Ala. 
630;   7  So.  108. 

A  stockholder  in  two  corporations  can  not  enjoin  the  stock- 
holders of  one  from  voting  to  engage  in  a  business  which  he 
may  fear  will  prove  detrimental  to  the  other.  If  there  is 
ground  for  suit  at  all,  it  must  be  by  one  company  against  the 
other.    Converse  v.  Hood,  149  Mass.  471;  21  N.  E.  878. 

In  cases  in  which  a  company  should  bring  suit,  but  does 
not,  a  stockholder  may,  after  unavailing  demand  on  the  di- 
rectors, bring  suit  in  his  own  name;  and  if  the  directors  them- 
selves are  the  alleged  wrongdoers,  he  need  not  even  make 
the  demand.    Nathan  v.  Tompkins,  82  Ala.  437;  2  Southern  747; 
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Rothw-ell  V.  Eobinson,  39  Minn.  1;  38  K  W.  772;  Davis  v.  Gem- 
mell,  70  Md.  356;  S.  C.,  17  Atlantic  259,  with  valuable  note; 
see  also  Boyd  v.  Sims,  3  Pickle  (Tenn.)  771;  11 S.  W.  948;  Alex- 
ander V.  Slarcy,  81  Ga.  536;  8  S.  E.  630;  City  of  Chicago  v. 
Cameron,  120  111.447;  11  K  E.  899;  Moyle  v.  Landers,  78  Cal. 
99;  21  Pac.  1133. 

Although  a  stockholder  is  estopped  from  assailing  a  lease 
to  which  he  has  consented,  yet,  if  the  corporation  fails  to 
resist  an  illegal  lease,  he  may  do  so  in  its  name;  the  estoppel 
is  only  as  between  him  and  the  company.  Memphis  &  C.  R. 
Co.  V.  Grayson,  88  Ala.  572;  7  So.  122. 

The  subscriber  is  released  bv  an  amendment  to  charter 
changing  the  termini^  although  the  charter  allows  a  change  in 
route.  Snook  v.  Georgia  Improvement  Co.,  83  Ga.  61;  9  S.  E. 
1104. 

A  single  stockholder  has  a  remedy  by  injunction  in  his  own 
name  against  his  corporation  and  the  president  and  directors 
thereof  to  prevent  them  from  buying  another  road,  and  pay- 
ing for  it  with  stock  of  his  own,  the  result  of  which  would  be 
to  diminish  his  dividends,  as  his  corporation  was  running  at  a 
profit  and  the  other  not.  Shaw  v.  Campbell  Turnpike  R.  Co. 
(Ken.),  15  S.  W.  245. 

Holder  of  stock  as  collateral  may  enjoin  transfer  of  com- 
pany's property  to  another,  on  showing  it  is  done  to  make  his 
stock  worthless.     Kelly  v.  Mariposa,  etc.,  Co.,  4  Hun  632. 

Delay  in  attacking  reorganization  may  bar  plaintiff  from 
relief  in  equity,  but  he  may  still  have  a  right  to  damages  for 
conversion  of  his  stock.  Gresham  v.  I.  C.  S.  B.  (Tex.),  21 S.  W. 
556.* 

'  It  has,  however,  been  said  that  on  restriction  on  the  power  of  parlia- 
*'The  weight  of  authority  is,  as  we  ment  to  amend  a  charter.  Heathcote 
think,  clearly  in  favor  of  the  posi-  v,  Ry,  Co.,  3  Macb.  &  G.  100;  Mo- 
tion that**  the  legislature  may  so  DonneU  v.  Canal  Co.  8Ir.  Ch.  678. 
amend  statute  as  to  authorize  cor-  In  this  state,  where  the  power  is  ez- 
porations  to  consolidate  without  con-  pressly  reserved  to  the  legislature  by 
sent  of  all  the  stockholders,  *'  and  our  constitution,  the  right  should 
that  the  legislature,  corporation  and  equally  exist  The  contract  of  the 
majority  are  not  subject  to  the  will  stockholders  was  made  in  view  of 
of  dissenting  stockholders.  Cook,  our  constitutional  provision,  which 
Stock,  Stockh.  &  Corp.  Law,  §  896;  entered  into  and  formed  a  part  of  the 
Durfee  v.  R.  R  Co.,  5  Allen  280;  charter  as  effectually  as  did  the  stat- 
Bishop  V.  Brainerd,  28  Conn.  289;  R.  ute  under  which  the  corporatiozis 
R.  Co.  V.  Dudley,  14  N.  Y.  836;  were  organized."  Market  St.  Ry.  Co. 
Mowrey  v.  R.  R.  Co.,  4  Biss.  79;  Fed.  v.  Hellman,  (CaL)  42  Pac.  Rep.  225- 
Cas.  No,  9891.    In  England  there  is  229. 
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CHAPTER  XIIL 

LIABILITIES  OF  THE  ORIGINAL  CX)MPANY. 

Corporations  owing  duties  to  the  public  can  not  absolve  them- 
selves therefrom;  they  remain  primarily  liable  as  principals, 
although  by  lease  or  otherwise  they  intrust  to  others  the  par- 
tial or  entire  possession  and  management  of  their  property 
such  other  company  operating  the  same  either  alone  or  jointly 
with  the  former. 

The  original  company  remains  liable  when  the  statutes  so 
provide;  it  may  so  remain  in  one  jurisdiction  though  it  have 
ceased  to  exist  in  another. 

Corporations,  even  when  permitted  to  transfer  their  property 
and  franchises,  as,  for  instance,  leasing  by  legislative  consent, 
are  not  thereby  necessarily  released  from  liability  for  acts  done 
by  the  transferee;  the  liability  may  still  remain  so  long  as 
there  be  no  express  legislative  exemption  from  the  same. 


Section  One, 

The  York  &  Maryland  L.  B.  B.  Go.  t.  Winans,  17  Howard  80. 

Original  company  liable  for  Infringement  of  patent  by  company  oper- 
ating road  Jointly  with  It. 

The  York  &  Maryland  Line  Eailroad  Company  existed  un- 
der a  charter  from  Pennsylvania,  and  was  authorized  to  con- 
struct a  road  from  the  town  of  York  to  the  Marvland  line:  its 
stock  was  subscribed  for  by  a  Maryland  corporation,  and  their 
joint  capital  was  invested  in  a  continuous  railroad  from  York 
to  Baltimore.  The  Maryland  corporation  manages  the  road, 
appoints  officers  and  agents,  furnishes  the  rolling  stock.  Both 
companies  have  the  same  president  and  secretary.  The  Mary- 
land company  selects  the  directors  of  the  Pennsylvania  com- 
pany; the  latter  company,  in  order  to  comply  with  the  Penn- 
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sylvania  law,  keeps  up  the  form  of  an  organization,  keeps  a 
majority  of  directors  as  citizens  of  Pennsylvania,  and  makes 
annual  reports.  The  net  profits  are  ascertained  and  one-third 
assigned  to  the  Pennsylvania  company,  but  no  money  passes. 
Plaintiff's  patent  had  been  used  without  his  consent  upon  the  cars 
of  the  road;  he  brought  suit  against  the  Pennsylvania  corpora- 
tion in  the  federal  court  in  Pennsylvania,  and  recovered  verdict 
and  judgment,  based  upon  the  charge  of  the  court  to  the  jury, 
that  the  road  on  which  the  infraction  occurred  was  held  under 
a  Pennsvlvania  charter  to  the  defendant  in  that  court:  the  trans- 

V  7 

portationwas  carried  on  by  the  Maryland  company;  the  profits 
of  the  infraction  were  nominally  divided  between  the  two; 
that  on  said  facts  the  plaintiff  is  entitled  to  recover  against 
the  Pennsylvania  company  whether  it  be  regarded  as  partners 
or  as  principal,  or  as  agent  of  the  Maryland  corporation.  The 
Pennsylvania  company  complains  of  this  charge,  asserting  that 
the  cars  (on  which  the  patent  was  used)  were  not  by  it  built  nor 
to  it  belonging,  but  were  the  exclusive  property  of  the  Mary- 
land corporation;  that  the  agreement  to  divide  profits  did 
not  constitute  partnership  nor  evince  the  relation  of  principal 
and  agent. 

The  court,  however,  is  of  the  contrary  view. 

Following  is  opinion  of  the  court  in  full : 

"  The  plaintiff  is  a  corporation  existing  under  a  charter  from 
the  State  of  Pennsylvania,  and  authorized  to  construct  a  rail- 
road from  the  town  of  York  to  the  Maryland  line.  Its  stock 
was  subscribed  for  by  the  Baltimore  and  Susquehanna  Railroad 
Company,  a  Maryland  corporation,  and  their  joint  capital  is 
vested  in  a  continuous  railroad  from  the  city  of  Baltimore 
to  York.  The  management  of  the  road  is  committed  to 
the  Maryland  company,  which  appoints  the  officers  and  agents 
upon  it,  and  furnishes  the  rolling  stock  necessary  for  its  opera- 
tion. The  president  and  secretary  of  the  two  companies  are 
the  same.  The  directors  of  the  Pennsylvania  corporation 
(plaintiff)  are  selected  by  the  Maryland  company,  and  are 
qualified  by  a  transfer  of  one  or  more  shares  of  its  stock  to 
them,  shortly  before  an  election,  and  which  they  return  on 
vacating  their  office.  This  nominal  organization  is  made  neces- 
sary by  the  charter,  which  requires  that  a  majority  of  the  offi- 
cers shall  be  citizens  of  Pennsylvania,  and  that  annual  reports 
of  the  condition  and  business  of  the  company  shall  be  rendered 
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to  the  legislature.    To  preserve  appearances  with  the  legisla- 
ture, an  annual  statement  is  made. 

In  this,  the  gross  receipts  of  the  entire  road  for  the  year  are 
ascertained,  and  the  expenses  deducted;  and  the  balance  is  then 
divided,  one-third  being  assigned  to  the  plaintiff;  but  no  money 
passes  between  the  corporations.  In  these  expense  accounts, 
the  salaries  of  officers,  conductors  and  engineers,  the  cost  of 
locomotives  and  fuel,  of  the  repairs  and  insurance  of  cars,  and 
the  losses  of  business,  enter  as  constituent  items.  It  was  ad- 
mitted upon  the  trial  of  the  cause,  that  a  number  of  cars,  made 
according  to  the  specification  of  the  patent  of  the  defendant, 
had  been  used  upon  the  road  without  his  license,  and  for  which 
he  brought  this  suit.  A  verdict  was  rendered  in  his  favor, 
and  the  judgment  thereon  is  brought  to  this  court,  upon  excep- 
tions to  the  instructions  of  the  circuit  court  to  the  jury. 

The  court  charged  the  jury  that  the  road  on  which  the  in- 
fraction was  committed  was  held  under  a  Pennsylvania  charter 
to  the  defendant  in  that  court;  that  the  transportation  was  car- 
ried on  by  the  Maryland  corporation,  and  that  the  profits  ac- 
cruing from  the  use  of  the  cars  upon  the  road,  that  is,  the 
profits  of  the  infraction,  are  nominally  divided  between  the 
two  companies;  that  upon  these  facts  the  plaintiff  is  en- 
titled to  recover  against  the  present  defendants,  whether  they 
are  to  be  regarded  as  partners,  or  as  principal  or  agent  of  the 
Maryland  corporation. 

The  plaintiff  complains  here  of  this  charge,  for  that  the  cars 
employed  were  not  built  by,  and  did  not  belong  to  the  com- 
pany; that  they  were  the  exclusive  property  of  the  Maryland 
corporation;  and  that  the  agreement  to  divide  the  profits  did 
not  constitute  a  partnership,  nor  evince  a  relation  of  principal 
or  agent  to  impose  a  liability.  This  conclusion  implies  that 
the  duties  imposed  upon  the  plaintiff  by  the  charter  are  ful- 
filled by  the  construction  of  the  road,  and  that  by  alienating  its 
right  to  use,  and  its  powers  to  control  and  supervision,  it  may 
avoid  further  responsibility.  J3ut  those  acts  involve  an  over- 
turn of  the  relations  which  the  charter  has  arranged  between 
the  corporation  and  the  community.  Important  franchises 
were  conferred  upon  the  corporation  to  enable  it  to  provide 
the  facilities  to  communication  and  intercourse  required  for 
the  public  convenience.  Corporate  management  and  control 
over  these  were  prescribed,  and  corporate  responsibility  for 
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their  insufficiency  provided,  as  a  remuneration  to  the  com- 
munity for  their  grant.  The  corporation  can  not  absolve 
itself  from  the  performance  of  its  obligations,  without  the  con- 
sent of  the  legislature.  Beman  v.  Rufford,  1  Simon  (N.  S.), 
550;  Winch  v.  B.  &  L.  Eailway  Company,  13  L.  &  Eq.  606. 

If,  then,  the  case  had  terminated  with  the  facts  that  the 
infringement  of  the  defendant's  patent  had  taken  place  by 
the  acts  of  persons  using  the  corporate  name  of  the  plaintiif , 
with  the  assent  of  the  corporate  authorities,  their  liability 
would  have  been  fixed. 

But  the  case  before  us  is,  that  the  motive  power  on  the  road 
partly  belongs  to  the  plaintiff;  that  the  agents  and  officers 
employed  are  in  its  service  and  are  paid  by  it;  and  that  the 
cars  are  fitted  and  repaired  at  the  common  expense  of  the 
two  corporations.  It  follows,  therefore,  that  the  plaintiff 
is  a  principal,  co-operating  with  another  corporation  in  the 
infliction  of  a  wrong,  and  is  directly  responsible  for  the  result- 
ing damage. 

JSTor  will  the  plea  that  the  corporation  has  no  independent 
nor  responsible  existence  as  regards  the  Maryland  company, 
and  that  its  display  of  a  president  and  directors,  of  conductors, 
engineers  and  agents,  of  annual  elections  and  annual  state- 
ments, import  only  a  formal  and  illusive  representation  before 
the  legislature  of  Pennsylvania,  or  their  constituents,  of  a  com- 
pliance with  the  conditions  of  the  charter,  avail  the  plaintiff. 
It  is  certainly  true  that  the  law  will  strip  a  corporation  or  in- 
dividual of  every  disguise,  and  enforce  a  responsibility  accord- 
ing to  the  very  right  in  despite  of  their  artifices.  And  it  is 
equally  certain  that,  in  favor  of  the  right,  it  will  hold  them  to 
maintain  the  truth  of  the  representations  to  which  the  public 
has  trusted,  and  estop  them  from  using  their  simulation  as  a 
covering  or  defense.  Welland  Canal  Co.  v.  Hathaway,  8 
Wend.  480. 

The  Supreme  Court  of  Pennsylvania,  in  Peters  v.  Eyland, 
8  Harris  497,  has  announced  principles  decisive  of  this  case. 

The  court  held  that  the  owner  of  a  passenger  car  employed 
on  a  railroad  belonging  to  the  state,  and  the  motive  power 
and  superintendence  of  which  is  furnished  by  the  state,  is 
responsible  for  the  misconduct  of  the  public  agents.  It  says  : 
"  The  case  before  them  is  eui  generis;  but  it  comes  much  nearer 
to  that  class  of  decisions  in  which  it  has  been  held  that  sev 
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eral  parties  engaged  in  carrying  over  different  portions  of  the 
same  line  of  conveyance,  each  sharing  in  the  profits  of  the 
whole  route,  and  of  course  of  each  section  of  it,  are  all  respon- 
sible for  the  faithful  discharge  of  their  duty,  and  liable  to 
respond  in  damages  for  any  injury  which  results  from  the  neg- 
ligence or  unskillfulness  of  any  of  the  proprietors  and  serv- 
ants."    11  Wend.  571;  18  lb.  175;  19  lb.  534. 

"  The  state,  as  well  as  the  carrier,  is  paid  for  every  passen- 
ger transported  on  this  railroad,  which  shows  their  com- 
munity of  interest;  and  if  there  be  a  common  liability,  that  of 
the  state  can  not  be  enforced  by  action;  and  this  circumstance 
does  not  diminish  that  of  the  carrier,  because  they  have  a  com- 
mon interest,  and  share  the  business  of  transportation;  how- 
ever, it  is  apparent  that  in  holding  the  party  before  us  to 
answer  for  the  negligence  of  the  state's  agents,  we  do  not  pun- 
ish one  man  for  the  misfeasance  of  another's  servants." 

The  objection  taken  to  the  patent,  that  it  is  signed  by  "an 
acting  commissioner  of  patents,"  and  that  the  record  contains 
no  averment  nor  proof  of  his  title  to  the  ofiice,  is  not  tenable. 
The  court  will  take  notice  judicially  of  the  persons  who,  from 
time  to  time,  presided  over  the  patent  office,  whether  perma- 
nently or  transiently,  and  the  production  of  their  commission 
is  not  necessary  to  support  their  official  acts.  Wilson  v.  Rous- 
seau, 4  How.  686. 

The  judgment  of  the  circuit  court  is  affirmed. 

Order. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  and  was  argued  by  counsel. 
On  consideration  whereof ,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  circuit  court  in 
this  cause  be,  and  the  same  is  hereby  affirmed,  with  costs  and 
interest  until  paid,  at  the  same  rate  per  annum  that  similar 
judgments  bear  in  the  State  of  Pennsylvania. 

Seotion  Two. 
Gale  T.  Trof  k  Boston  B.  B.  Co.,  51  Hun  (N.  Y.)  470. 

Constitaent  company  liable  at  law  upon  its  own  bonds. 

Action  at  law  to  recover  on  bonds  and  coupons  issued  by 
the  defendant,  the  Troy  &  Boston  Eailroad  Company,  which 
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after  their  issuance  consolidated  with  another  company  under 
the  name  of  the  latter  in  accordance  with  the  statute.'  Judg- 
ment for  plaintiff ;  affirmed. 

It  is  contended  that  thereby  all  the  property  of  both  cor- 
porations vested  in  the  new,  that  it  would  be  unjust  that  cre<l- 
itors  of  the  old  companies  should  maintain  actions  by  which 
nothing  could  be  collected,  and  hence,  that  no  action  at  law 
can  be  maintained  against  defendant  for  prior  debts. 

The  statute  provides  that  pending  actions  should  not  abate 
by  reason  of  the  consolidation ;  thus  it  is  manifest  that  the 
right  of  action  was  not  destroyed,  for  if  it  had  been  the  pend- 
ing action  would  have  abated.  The  statute  also  provides  that 
the  rights  of  creditors  shall  remain  unimpaired,  and  the  re- 
spective corporations  shall  be  deemed  to  continue  in  existence 
to  preserve  the  same.  It  would  be  contrary  to  the  statute  to 
deprive  the  creditor  of  his  action.  The  defendant  urges  that 
because  it  has  no  property  it  can  not  be  sued  on  its  debts. 
This  is  a  new  doctrine.  It  has  been  held  at  the  general  term 
by  the  majority  that  no  action  lies  on  these  bonds  against  the 
consolidated  company;  hence  if  the  defendant  is  correct,  no 
action  at  law  lies  against  any  one  in  these  cases,  in  which 
event  the  rights  of  creditors  would  be  very  decidedly  im- 
paired. 

Section  Three. 

Singleton  t.  Sonthwestern  Ballroad,  70  Ga.  464. 
Unaathorlzed  lease;  lessor  liable  for  injuries  by  lessee  to  passenger. 

Action  for  damages  by  a  passenger  against  the  Southwest- 
ern Eailroad  for  injuries  caused  by  having  been  put  off  its 
train;  the  court  below  held  the  defendant  not  liable  because  it 
had  leased  its  road,  cars  and  engines,  and  allowed  the  lessee 
company  to  operate  the  same  in  the  name  of  the  lessor  com- 
pany, and  that  if  either  company  were  liable  it  would  be  the 
lessee.  This  decision  is  reversed  above.  A  corporation  has 
only  the  powers  conferred  upon  it  by  its  charter,  and  those 
necessarily  implied.  Its  grants  are  to  be  strictly  construed, 
and  its  obligations,  whether  to  state  or  individual,  strictly  per- 
formed.  A  railroad  compan)'  can  not,  without  special  authority 

>  Chapter  917,  Laws  of  1869. 
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of  statute,  alienate  its  franchise  or  property  acquired  under 
the  right  of  eminent  domain,  or  essential  to  the  performance 
of  its  duty  to  the  public,  whether  by  sale,  mortgage  or  lease.' 
If  it  allow  another  company  to  operate  the  road,  it  is  liable 
for  any  injury  done,  as  though  itself  running  the  cars.*  It 
can  not  be  absolved  from  its  obligations  except  by  special 
authority  and  exemption.'  Unless  defendants  would  be  held 
liable,  they  might  put  their  roads  into  the  hands  of  persons  or 
corporations  of  no  responsibility.  The  public  can  look  only 
to  that  corporation  to  whom  they  have  delegated  this  portion 
of  the  public  service.*  Although  the  defendant  did  have  the 
consent  of  the  legislature  to  lease  its  road,  yet  its  original  ob- 
ligation under  its  charter  to  the  public  can  only  be  discharged 
by  a  legislative  enactment  consenting  to,  and  authorizing  the 
l3ase,  with  an  exemption  granted  to  the  lessor  company.* 
Defendant  had  such  consent,  but  not  the  exemption.  More- 
over, the  lease  itself  expressly  provides  for  the  continuance 
of  the  defendant's  organization,  and  it  dealt  with  the  plaintiff 
below  in  its  own  name  in  selling  him  the  ticket,  beyond  which 
ticket  he  was  not  required  to  look.* 


Section  Foub. 
International  &  G.  N.  B.  Co.  t.  Underwood,  4  S.  W.  216;  67  Texas  589. 

Lessor  liable  for  Injarj  to  passenger  by  lessee  holding  road  under 

ninety-nine  year  lease. 

Defendant  held  liable  for  injury  to  passenger  carried  on  its 
road,  though  the  road  was  under  a  ninety-nine  year  lease  to 
another  company,  and  the  lessee  had  in  turn  made  a  lease  to  still 
another  company,  which  last  company  was  operating  the  road 

» 101  U.  S.  71;  17  How.  80;  21  Id.  'Redfield,  Law  of   Ranways,  616? 

441;  4  Biss.  85;  10  Allen  448.  Ohio  &  Mississippi  Railroad  Co.  v. 

•Macon    &    Augusta  Railroad  v.  Dunbar,  20  lU.  627. 

Mayes,  49  Ga.  855.  •Railroad  CJo.  v.  Brown,  17  WaU. 

»  Pierce  Am.  R.  R.  Law,  244 ;  Pierce  450.   Jones  v,  Georgia  Southern  R.  R, , 

on  Railroads,  288.  66  Ga.  558,  is  not  in  point    It  holds 

*  26  Vt.  721;  17  How.  89;  1  Sim.  that  an  employe  of  the  lessee  injured 

(N.  S.)  550;  18  L.  &  E.  506;  17  Wall,  by  his  co-employe  has  no  cause  of 

445;  10  Gray  108;  22  UL  109;  4  Cush.  action  against  lessor. 
400;  5  Wall.  104. 
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at  the  time  of  the  accident.  Without  authority  conferred  by 
statute  one  company  can  not  lease  its  road  to  another  so  as  to 
absolve  itself  from  its  obligations  to  the  public,  and  when  with- 
out such  authority  it  surrenders  the  control  of  its  line  to  an- 
other, it  becomes  liable  for  the  torts  of  the  company  operating 
it,*  which  are  committed  on  its  line. 


Section  Five, 
Montgomerjr  &  West  Point  B.  R.  Go.  t.  Boring,  51  6a.  583. 

Original  company  remains  liable  In  Georgia  althongh  It  has  surren- 
dered Its  charter  In  Alabama. 

Plaintiff  was  injured  in  Alabama  while  a  passenger  of  the 
defendant,  the  Montgomery  and  West  Point  Railroad  Com- 
pany. He  sues  the  defendant  in  Georgia.  Defendant  intro- 
duced in  evidence  the  acts  of  the  State  of  Alabama,  allowing 
defendant  to  surrender  its  charter  and  incorporating  the  West- 
ern Railroad  Company  in  its  place;  this  is  done  in  order  to 
prove  that  at  the  time  of  the  injury  there  was  no  such  corpo- 
ration as  the  defendant  in  existence  in  Alabama.  It  is  held 
however,  that  in  Georgia  the  defendant  continues  its  existence 
by  virtue  of  its  charter  for  the  purpose  of  being  served  with 
process,  and  that  as  the  Western  Railroad  Company  asserts 
the  right  to  the  said  defendant's  privileges,  it  must  also  incur 
the  liabilities  imposed  by  the  act  of  the  original  company's  in- 
corporation, which  in  terms  protected  the  rights  and  interests 
of  the  people  of  Georgia  against  said  company  and  its  succes- 
sors. 

Section  Six. 
Ballroad  Compaojr  t.  Brown,  17  Wall.  445. 

Original  company  operating  jointly  with  lessee  and  recelrer  Is  liable 

for  Injury  to  passenger. 

« 

A  company  whose  road  is  in  the  hands  of  a  lessee  is  still 
liable  for  wrongs  done  to  a  passenger.    It  is  the  accepted  doc- 

» Gulf  O.  &  8.  F.  Ry.  Co.  v.  Wheat,  549,  in  which  there  waa  authority  for 

and  Central  So  M.  Ry.  Co.  v.  Morris,  making  the  lease.    See  also  Pierce, 

8  S.  W.  Rep.  457;  distinguishing  Mis-  R.  R.,  283  and  note  6. 
Bouri  Pac.  Ry.  Co.  v.  Watts,  68  Texas 
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trine  in  this  country  that  a  railroad  corporation  can  not  escape 
the  performance  of  any  duty  or  obligation  imposed  by  its 
charter  or  the  general  laws  of  the  state,  by  a  voluntary  sur- 
render of  its  road  into  the  hands  of  a  lessee.  The  operation 
of  the  road  does  not  change  the  relations  of  the  original  com- 
pany to  the  public.  It  is  argued,  however,  that  this  rule  does 
not  apply  where,  as  in  this  case,  the  road  was  not  by  a  volun- 
tary but  by  a  compulsory  proceeding  put  into  the  hands  of  a 
receiver.  Decision  on  this  point  is  not  necessary.  The  road 
is  found  to  be  operated  jointly  by  the  receivers  and  the  lessees, 
and  to  some  extent  by  the  original  company  itself;  hence  the 
latter  is  clearly  liable. 

Section  Seven. 

International  &  G.  N.  R.  Go.  t.  Eckford,  71  Texas  274;  8  S.  W.  R  679. 

Lessor  Is  liable  for  lessee's  negligence,  lignrlng  passenger. 

A  corporation  owning  a  road  is  liable  for  injuries  occurring 
thereon  to  a  passenger,  although  the  road  is  in  the  possession 
of  and  operated  by  a  lessee;  *  the  lessor  can  not  lease  the  right 
to  use  its  road  so  as  to  absolve  itself  from  its  duties  to  the 
public  without  legislative  authority. 

Section  Eight. 
Ballroad  Company  t.  Barron,  5  Wall.  00. 

Owner  company  liable  for  Injuries  caused  by  other  company  running 

train  on  former's  track. 

Suit  against  the  Illinois  Central  Railroad  Company  for  death 
of  a  passenger  on  its  train,  caused  by  an  express  train  of  the 
Michigan  Central  Eailroad  Company  running  with  great  speed 
from  behind,  into  the  train  on  which  deceased  was  being  car- 
ried.   The  defendant  had  granted  or  leased  to  the  Michigan 

>  Citee  and  relies  on  Railroad  Ck>.  R.  797  and  note:  Palmer  v.  Ry.  Co. 

V.   Morris,  68  Texas  59;  3  S.  W.  R,  (Idaho),  16  P.  R  553  and  note;  Har- 

457;  other  important  cases  and  valu-  mon  v.  R.  R.  Co.  (S.  C.)f  5  S.  £.  R 

able  notes  on  this  point  are  found  in  835  and  note;  Acker  v.  Ry.  Co.  (Va.), 

Nugent  V.  R.  R.  Corp.  (Me.),  12  AtL  5  S.  E.  R.  688. 
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Central  the  privilege  of  running  their  trains  on  this  part  of 
the  road.  The  question  is  not  whether  the  Michigan  Central 
is  responsible,  but  whether  the  defendants,  by  giving  to  that 
company  the  privilege  of  using  its  road,  have  thereby  released 
themselves  from  responsibility.  The  question  has  been  rightly 
settled  in  Illinois,  holding  the  owner  of  the  road  liable,'  and 
the  same  principle  has  been  affirmed  in  other  states.' 

*  The  Chicago  &  St.  Paul  R.  R  Co.  entire  poesession  and  control  of  it  had 
V.  McCarthy,  20  lU.  885;  Ohio,  etc.,  been  intrusted.  Galzoni  v.  Tyler  at 
R.  R.  Co.  V.  Dunbar,  Id.  628;  Chicago  al.  (Cal.),  80  Pacific  R.  981. 

&  Rock  Island  R.  R  Co.  v.  Whipple,  A   railroad   company   leasing   ita 

22  Id.  105.  road  has  been  held  liable  for  injuries 

•  Nelson  v.  The  Vermont,  etc. ,  R.  R.  (caused  by  defects  in  its  road  bed) 
Co.,  26  Vt.  717;  McElroy  v.  Nashua,  to  the  lessee's  employe.  Galveston, 
etc.,  R.  R.  Co.,  4  Cushing  400.  etc.,  Co.  v.  Daniels  (Tex.),  28  S.  W. 

In  the  absence  of  a  statute  permit-  R.  548;  citing  Railway  Co.  v.  Lane, 

ting  it,  a  railroad  company  can  not  79  Tex.  643;  15  S.  W.  R.  477  and  16 

evade  its  responsibility  to  the  public,  S.  W.  R.  18;  but  not  for  negligent 

and  it  remains  liable  for  injuries  to  management  by  lessee  of  cars;  Baxter 

persons,  lawfuUy  upon  its  tracks,  in-  v.  N.  Y.,  etc.,  Co.  (Tex.),  22  S.  W.  R. 

jured  by  a  train  run  by  the  lessee  of  1002. 

such  company.    Galveston  H.  &  S.       The  lessor  corporation  as  well  as 

A.  Ry.  Co.  V.  Garteiser  (Tex.),  29  S.  the  lessee  is  liable,  and  it  seems  they 

W.  R,  989;  citing  R.  R.  Co.  v.  Morris,  may  be  sued  jointly,  for  injury  done 

68  Tex.  59;  8  S.  W.  R.  457;  R.  R.  Co.  by  the  lessor  biulding  its  track  so  as 

V.  Kuhn,   70    Tex.  582;  8  S.  W.  R.  to  cut  off  ingress  to  plaintiff's  prop- 

484;  R.  R.  Co.  v.  Eckford,  71  Tex.  274;  erty,  and  by  the  lessee  subsequently 

8  S.  W.  R.  679;  R.  R.  Co.  v.  Lee,  71  making  use  of  such  tracks.    Stickley 

Tex.  588;  9  S.  W.  R.  604.  v.  Chesapeake  &  Ohio  R.  Co.  (Ky.), 

This  rule  has  not  been  held  appli-  20  S.  W.  R.  261. 
cable  to  the  running  of  a  steamboat;       While  the  original  corporation  may 

the  matter   is   not   discussed;  it   is  remain  liable  for  its,  torts  even  after 

simply  held  that  a  steamboat  run  by  consolidation,  and  the  consolidation 

a  lessee,  and  in  the  lessee's  exclusive  may  also  become  liable  for  the  same 

control,  places  no  liability  upon  the  by  reason  of  the  liability  being  as- 

lessor  when  injury  is  done  by  it;  the  sumed   (for  which  propositions  see 

ordinary  rule  as  given  in  Sherman  &  citations),  yet  this  liability  can  not 

Redfield  on  Negligence,  §  501,  is  ap-  be  enforced  by  a  suit  against  them 

plied,  by  which  no  liability  comes  jointly.   Langhome  v.  Richmond  Ry. 

upon  the  owner  of  property  for  its  Co.  (Va.),  22  S.  E.  R.  159;  reversing 

mismanagement  by  one  to  whom  the  19  S.  K  R.  122. 

24 
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Section  Nike. 

Rome  ft  D.  R.  Go.  t.  Ghasteen,  88  Ala.  591;  7  So.  94. 

Lessor  corporation  liable  for  lessee's  negrlipeiice  when  lease  is  nnan- 

tliorized. 

A  railroad  company  does  not  avoid  responsibility  for  an 
injury  caused  by  the  negligence  of  the  agents  or  servants  of 
another  corporation,  or  of  a  natural  person  to  whom  it  may 
lease  or  voluntarily  surrender  its  property  and  franchises  with- 
out competent  authority/ 

Section  Ten. 
Ricketts  r.  Birmingrham  St  By.  Go.,  85  Ala.  (KK);  6  So.  853. 

Original  company  liable  for  purchaser's  negligence  unless  sale  was 

authorized. 

Plaintiff  was  injured  upon  a  street  railway.  He  brought  his 
suit  against  a  company  which  was  supposed  to  own  the  line, 
but  which  pleaded  that  it  had  sold  the  line  to  another  company 
a  month  before  the  in  jury  occurred.  The  court  instructed  the 
jury  that  plaintiff  could  not  recover  unless  defendant  was 
operating  the  line  at  the  time  of  the  injury.  This  instruc- 
tion the  supreme  court  holds  erroneous,  saying :  Important 
franchises  are  conferred  and  duties  imposed  by  the  charter 
and  general  law  upon  the  defendant  as  a  street  railway  cor- 
poration, from  which  it  can  not  absolve  itself  by  a  voluntary 
surrender  without  legislative  consent  of  the  whole  of  its 
property  and  franchises  to  another  corporation;  notwithstand- 
ing such  transfer  has  been  made,  if  it  was  without  legislative 
authority,  the  defendant  remained  liable  for  injuries  caused 
by  the  negligence  of  the  servants  or  employes  of  the  trans- 
feree, the  same  as  though  it  itself  was  operating  the  road.  In 
such  cases  both  companies  are  responsible. 

1  See  also  Durfee  v.  J.  G.  &  K,  H.  properly  distinguishing  the  case  of 

R.  Ck>.,  24  N.  T.  Supp.  1016;  but  is  employe  from  that  of  the  public,  as 

not  liable  for  defects  in  the  engine  he  can  enter  the  service  or  leave  it 

belonging  to  the  lessee,  causing  in-  alone  just  as  he  please,  but  the  publio 

jury  to  lessee's  employe;  B.  &  O.  R.  must  be  carried. 
R.  Co.  V.  Paul,  40  N.  K  R.  519,  very 
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Section  Eleven. 
Bieketts  t.  Chesapeake  &  Ohio  By.  Co.,  83  W.  Ya.  488;  10  S.  E.  801. 

Liable  for  injaries  to  passenger  carried  ou  its  road  by  another  com- 
pany withont  Icgislatire  consent 

Defendant's  road  was,  by  its  consent,  operated  by  another 
company  which  had  not  complied  with  the  statute  in  such 
manner  as  to  authorize  it  so  to  do.  Defendant  continued  to 
own  a  large  part  of  the  rolling  stock  in  use,  and  to  pay  at 
least  some  of  the  officers  and  agents.  Defendant  was  held 
liable  for  injuries  to  a  passenger  carried  on  its  road  by  such 
other  company.  The  principle  upon  which  this  is  held  is,  that 
defendant  has  important  franchises  to  enable  it  to  provide  for 
the  public,  and  that  its  responsibility  is  the  consideration 
which  it  gave  for  the  grants  made  to  it,  and  it  can  not  absolve 
itself  therefrom  without  legislative  consent. 


Section  Twelve. 

Briscoe  r.  Southern  Kan.  By.  Co.,  40  Fed.  278. 

Lease  unauthorized,  lessor  liable  for  stock  killed  by  lessee. 

A  railroad  chartered  by  the  laws  of  Kansas  and  thereby 
authorized  to  lease  its  road,  did  lease  it.  A  part  of  the  road, 
however,  was  in  the  Indian  Territory,  and  the  road  was  there, 
as  elsewhere,  operated  by  the  lessee,  and  in  its  operation  killed 
the  plaintiffs  horses.  The  lessor  company  was  held  liable. 
The  power  to  lease  must  be  expressl}'  conferred;  the  corpora- 
tion receives  its  charter  upon  the  condition  that  its  franchises 
are  to  be  exercised  for  the  public  good,  and  can  not  absolve 
itself  from  this  obligation  without  legislative  consent.  The 
act  of  congress  which  allows  its  operation  in  the  Indian  Ter- 
ritory does  not  give  such  consent  or  authority.  True,  the  laws 
of  Kansas  do  give  such  authority,  but  they  can  have  no  extra 
territorial  effect.  A  road  chartered  in  one  state  is  by  comity 
allowed  to  carry  on  business  in  another,  but  is  limited  in  such 
other  state  to  the  ordinary  and  usual  powers  which  it  exercises 
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in  the  state  of  its  organization.  The  making  of  a  ninety  year 
lease  is  not  within  the  ordinary  powers  of  a  railroad  corpora- 
tion. 

Sbotion  Thibteen. 
Harmon  t.  Colnmbla  ft  G.  B.  Co.,  28  S.  C.  401;  5  S.  E.  835. 

Even  when  lease  is  authorized,  lessor  maj  be  liable  for  stock  killed  bj 

lessee. 

Even  if  a  company  has  legislative  consent  to  lease  its  road, 
it  is  not  thereby  released  from  liability  for  damage  done  to 
plaintiffs  cattle  by  the  lessee;  at  all  events  not  where  such 
lessor  still  maintains  corporate  organization  and  existence,  and 
instead  of  running  its  road  itself  4irectly,  has  bargained  with 
another  company  to  run  it  for  a  compensation.  In  such  case 
the  lessor  company^  still  retains  the  benefit  of  its  charter  and 
can  not  escape  its  corresponding  obligations.  What  would  be 
the  effect  of  an  absolute  transfer  of  all  the  chartered  rights 
and  privileges  by  a  sale  made  under  proper  authority,  is  not 
involved  in  this  case.* 


Section  Foueteen. 

Tirgrinia  M.  B.  Co.  t.  Washington,  86  Va.  629;  10  8.  E.  927. 

Lease  authorized,  no  express  exemption  from  liability;  conflicting 
authorities,  bnt  no  liability  to  lessee's  employe,  caused  by  oper- 
ation of  the  road. 

There  is  a  conflict  in  the  authorities  as  to  the  fact  of  exemp- 
tion from  liability  where  there  is  legislative  authority  to  lease. 

*  A  note  in  the  report  of  this  case  Co.  (Minn.).  10  N.  W.  R.  594;  Lakin 

at  5  S.  E.  R.  837,  cites,  ui)on  the  prop-  v.  Raibroad  Co.  (Or.),  11  Pac.  Rep. 

osition  that  corporations  organized  68.    A  legislative    exemption  from 

for  public  purposes  ccuq  not,  by  lease  future  liability  is  necessary;  a  mere 

or  otherwise,  disable  themselves  from  consent    to  lease    will  not   suffice, 

carrying   them  out,  unless  by  leg-  Balsley  v.  Railroad  Co.  (111.),  8  N.  E. 

islative    consent.    Railway   Co.    v^  R.  859.    Lessor  and  lessee  are  both 

Morris  (Tex.),  4  S.  W.  R.  156;  Bres-  liable  when  stock  is  killed  by  lessee, 

lin  V.  Car  Co.   (Mass.),  13  N.   E.  R«  and  there  was  no  statutory  perm  in- 

65;  Naglee  v.  Railway    Co.  (Va,),  8  sion  to  make  the  lease.    Railway  Co. 

S.  E.  R.  369;  Freeman  v.  Railway  v.  Dunham  (Tex,),  4  8.  W.  R.  472. 


LIA.BILITIES  OF  THB  OBIGINAL    OOMFANY.  373 

Some  hold  that  even  in  such  case  the  lessor  is  not  exempt 
from  liability  arising  through  lessee's  negligence  unless  ex- 
pressly exempted  by  the  statute;  others  hold  that  no  such 
express  exemption  is  necessary.  All  these  cases  relate  to  in- 
juries to  non-employes,  but  no  case  has  been  found  which  makes 
the  lessor  liable  for  injury  done  to  the  lessee's  employe  while 
operating  such  leased  road.* 

The  lease  of  a  railroad  under  authority  of  law  discharges 
the  lessor  from  the  lessee's  torts.* 

Yet  the  lessor  has  been  held  liable  unless  exempted  in  terms 
by  the  statute.* 

It  has  been  held  that  the  remedy  of  a  passenger  is  against 
the  lessee  with  whom  he  has  contracted,  and  not  at  all  against 
the  lessor. 

Section  Fifteen. 
Nugent  T.  Boston,  G.  &  M.  B.  Co.,  80  Maine  62;  12  Atlantic  797. 

Oiruer  company  liable  to  lessee's  employe  for  injnry  caused  by  negli- 
gent construction  of  station  honse. 

Defendant  company  allowed  the  Portland  &  Ogdensburg 
company  to  use  part  of  its  track,  and  leased  its  entire  road  to 
still  another  company,  which  had  operated  same  for  a  long 
time,  when  one  of  the  Portland's  employes  was  injured  by 
reason  of  the  negligent  construction  of  one  of  the  station 
houses  of  defendant.  It  is  held  that  he  can  recover  against  the 
defendant.  The  fact  that  there  is  a  contract  between  the  two 
roads  makes  no  difference,  except  that  it  proves  that  plaintiff 
was  lawfully  present  and  was  not  a  trespasser  on  the  defend- 
ant's road.  Although  the  defendant  company  assumed  in 
express  teiins  '*  all  liability  and  risk  of  accident  from  a  defect 
of  road-bed,  track  or  default  of  employes,"  nothing  was  thereby 

'  Since  this  was  said  there  has  ap-  Ditchett  v.  Railroad  Co.,  67N.y.  425; 

peared  Logan  v.  N.  C.  R.  Co.  (N.  C),  5  Hun  165;    Norton  v.  WiswaU,  26 

21  S.   E.   R.  959,  holding  the  lessor  Barb.  618. 

liable  (unless  specially  exempted  by  'Singleton  v.  Railroad  Co.,  70  Qa. 

statute)  for  injuries  done  the  lessee^s  464;  Patt.  Rj.  Aoc.  Law,  §§  180,  181. 

employe  by  lessee's  mismanagement  *  Banking  Co.  v.  Friddell,  7  S.  £.  R. 

of  trains.  214;  Nugent  v.  R.  R.  Co.,  80  Maine 

•Pierce,  R.  R.,283  and  note,  citing  62-72;  12  Atlantic  Rep.  797. 
Mahoney  v.  Railroad  Co.,  63  Me.  68; 
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added  to  the  defendant's  legal  obligations;  these  terms  did  not 
express  all  which  the  law  required  of  railroad  companies  as  to 
the  reasonable  safety  of  its  station  houses.*  The  defendant,  as 
compensation  for  its  corporate  franchise,  intended  in  a  large 
measure  to  be  exercised  for  the  public  good,  is  under  the  duty 
to  the  public,  independent  of  contract,  to  keep  the  road  and  its 
appurtenances  in  a  reasonably,  safe  and  proper  condition.' 
The  cause  of  action  is  for  a  tort,  and  there  need  be  no  privity 
between  plaintiff  and  defendant.*  These  principles  are  sus- 
tained in  a  well  considered  case,*  though  there  are  some  to 
the  contrary.* 

Hence,  plaintiff  had  the  lawful  right,  as  brakeman  of  the 
Portland  road,  to  pass  and  repass  the  station  house,  and  de- 
fendant owed  him  the  duty  to  so  construct  it  that  its  awning 
should  not  injure  him,  and  defendant  is  liable  unless  its  leasing 
and  consequent  full  possession  of  its  road  by  the  lessee,  consti- 
tutes a  defense.  It  is  well  settled  law  that  a  railroad  company 
can  not,  without  statutory  authority,  divest  itself  of,  or  relieve 
itself  from  any  duty  or  liability  imposed  by  its  charter  or  the 
general  laws  of  the  state  by  leasing  its  road  and  appurtenances 
to  another.*  Assuming  the  lease  duly  authorized  by  the  legis- 
latures of  the  respective  states  which  had  granted  the  charters, 
vet  the  defendant  is  not  released;  it  would  not  be  free  from 
liability  caused  by  fires  set  by  lessee's  engines.*  Lessor  and 
lessee  have  been  held  liable  for  the  injury  under  a  like  statute." 
An  authorization  for  the  lease  is  not  enough;  there  must  also 
be  an  express  exemption  to  the  lessor;  "  grants  to  corporations, 
whether  of  powers  or  exemptions,  are  to  be  strictly  pursued, 
and  their  obligations  are  to  be  strictly  performed  whether  they 

»Tobin  V.  Railroad  Co.,  59  Me.  183.  »Murch  v.  Railroad  Corp.,  29  N. 

^Tliomas  V.  Railroad,  101  U.  S.  71,  H.  85;  Pierce  v.  Railroad  Co.,  51  N. 

88;  Bean  v.  Railroad  Co.,  63  Me.  293,  H.   598;  cited  on  another  point  in 

295.  Mahoney  v.  Railroad  Co.,  68  Me.  72. 

» Broom,   Com.  Law,  4th  Ed.,  655,  *  Railroad  Ca  v.  Winans,  17  How. 

670,  673,  675,  676;  Campbell  v.  Sugar  80;  Thomas  v.  Raihx)ad,  101  U.  S.  71, 

Co.,  62  Me.  552,  564.  88. 

*  Sawyer  v.  R.  R.  Co.,  27  Vt.  870;  '  Pratt  v.  Raiht)ad  Co.,  42  Me.  579; 

re-examined  and  re-aflarmed,  Merrill  Stearns  v.  Same,  46  Me.  95. 

V.  Railroad  Co.,  54  Vt.  200;  also  in  ^Ingersoll  v.  Raihx>ad  Co.,  8  Allen 

Smith  V.  Raihroad  Co.,  19, 127;  Snow  488;    Davis   v.    Railroad    Co.,    121 

V.  Railroad  Co.,  8  Allen  441;  Pierce  Mass.  184. 
R.  R.,  274;  Patt.  Ry.  Ace.  Law,  Sec. 
228;  2  Wood  Ry.  Law,  1838,  1339  and 
notes. 
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may  be  due  to  the  state  or  to  the  individuals." '  A  recent  case,* 
reviewing  the  authorities,  sustains  this  view,  not  simply  on  the 
narrow  ground  of  the  lessee  exercising  a  franchise  belonging 
to  the  lessor,  but  also  because  the  corporation,  in  consideration 
of  the  grant  of  its  charter,  assumes  duties  to  the  public,  from 
which  public  policy  requires  that  they  be  not  released  without 
legislative  consent,  and  there  is  no  express  exemption  in  the 
statute  which  authorized  the  lease.  In  a  case  in  this  state  *  it 
is  held  by  a  divided  court  that  the  lessee  and  not  the  lessor  is 
liable  for  wrongful  expulsion  of  a  passenger  by  lessee's  em- 
ploye. The  statute  provided  that  "  nothing  contained  therein 
shall  exonerate  the  lessor  from  any  duties  or  liabilities  imposed 
upon  it  by  the  charter  or  by  the  general  laws  of  the  state." 
But  there  is  a  difference  between  an  injury  caused  by  the  sole 
wrong  of  the  lessee,  and  one  caused  by  the  lessor's  negligence 
in  the  original  construction  of  the  depot. 

This  is  the  true  distinction :  An  authorized  lease,  without 
an  exemption  clause,  absolves  the  lessor  from  injuries  caused 
in  the  operation  and  management  of  the  leased  road  over  which 
the  lessor  could  have  no  control;  but  for  negligent  omission  of 
some  duty  owed  to  the  public,  such  as  the  proper  construction 
of  road,  station  houses,  etc.,  the  charter  company  can  not,  in  the 
absence  of  statutory  exemption,  discharge  itself  of  legal  re- 
sponsibility.* The  covenant  in  the  lease  to  "  save  the  lessor 
harmless,"  etc.,  does  not  affect  the  plaintiff  or  the  defendant's 
liability  to  him,  but  is  simply  a  contract  for  reimbursement  for 
such  damages  as  may  in  anywise  be  recovered  against  it  by 
plaintiff.  Defendant  is  also  liable  under  the  rule  which  gov- 
erns the  responsibility  of  the  lessor  of  demised  premises  for 
their  condition,  namely,  that  when  premises  are  unsafe  for  the 
avowed  purpose  for  which  they  are  let,  the  lessor,  whether  in 
or  out  of  possession,  is  responsible  for  injuries  to  persons  law- 
fully upon  them.' 

» Singleton  v.  Railroad,  70  Ga.  464;  <  Railway  Co.  v.  Curl,  28  Kan.  622. 
48  Am.  Rep.  574;  Nelson  v.  Railroad  '  The  principal  case  cites  and  re- 
Co.,  26  Vt.  717;  1  Redf.  R.  R.  590.  views  many  cases  for  and  against  this 

•  Balsley  v.  Railroad  Co.  (Illinois),  proposition. 

8  N.  E.  R.  857;  see  also  Pierce,  R.  R.,  The  lessor  has,  however,  been  held 

244.  not  liable  for  injuries  caused  to  les- 

*  Mahoney  v.  Railroad  Co.,  63  Me.  see's  employe  for  defects  in  structure 
68.  of  a  railroad  platform,  where  it  ap- 
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Section  Sixteen. 
Chollette  r.  Omaha  ft  B.  T.  B.  Co.,  26  Neb.  159;  41  N.  W.  1105. 

Lessor  liable  for  Injuries  to  passengrer  done  hj  lessee  though  lease  was 

authorized  by  legislature. 

A  railroad  company  is  liable  for  injuries  to  persons  npon  its 
road,  although  it  may  have  leased  the  road  to  another  com- 
pany and  has  had  legislative  consent  so  to  do.  Consent  alone 
does  not  suffice;  there  must  also  be  granted  by  the  legislature 
an  exemption  from  liability  in  order  to  free  the  com])any.  The 
facts  do  not  show  in  what  capacity  the  company  operating  the 
road  had  obtained  it  from  the  defendant,  but  the  court  assumes 
any  and  all  capacities,  such  as  lessee,  or  under  contract,  or  as 
purchaser  of  the  capital  stock  of  the  defendant;  no  matter 
how  or  on  what  arrangement  the  operator  takes  the  road,  and 
even  with  legislative  co!is3nt,  tha  original  company  is  con- 
stantly liable,  unless  exempted  by  legislation.* 

pears  the  employe  could  have  there  49  Wis.  609;  6  N.  W.  R.  803;  R.  R. 

made  a  coupling  safely  with  one  car  Co.  v.  Peyton.  106  111.  534;  Bissell  v. 

standing  still;  the  proximate  cause  of   Railroad,  22   N.   Y.   258;  Peters  v. 

his  injuiy  is  the  running  of  the  train    Rylands,  20  Pa.  St.  497. 

by  his  co-employes.    Evans  v.  Sabine,        Following     are     distinguishable: 

etc.  Co.  (Tex.),  IBS.  W.  R.  493.    Nor   Hood  v.  R.  R.  Co.,  22  Conn.  1;  also 

liable  for  defective  appliances :  Buck-   the  citations  in  2  Ror.  R.  R.  997,  and 

ner  v.  R.  &  D.  R.  Co.,  (Miss.)  18  So.   2  Wood  Ry.  Law,  1417. 

R.  449,  A  valuable  note  to  this  case  in  Vol. 

>  Citations  in  opinion:  A  railroad  41  N.  W.  R.  on  page  1110,  cites  also, 
company  is  liable  for  injuries  to  pas-  among  others,  Railway  Co.  v.  Morris 
sengers  caused  by  the  negligence  of  (Tex.),  4  S.  W.  R.  156;  Navigation 
another  company  which  it  allows  to  Co.  v.  Railway  Co.,  9  S.  C.  R.  409; 
use  its  road.  Pierce,  R.  R.,  283,  and  Broslin  v.  R.  R.  Co.  (Mass.)»  18  N.  E. 
cases  there  cited;  Balsley  v.  Railroad  R.  65;  Naglee  v.  Railway  Co.  (Va.), 
Co.,  119  111.  68;  8  N.  E.  R.  859;  Sin-  3  S.  E.  R.  869;  Freeman  v.  Ry.  Co. 
gleton  V.  Raihoad  Co.,  70  Ga.  464;  (Minn.),  10  N.  W.  R.  594;  Lakin  v. 
Raibx>ad  Co.  v.  Brown,  17  Wall  445;  R.  R.  Co.  (Or.),  11  Pac.  R.  68;  Har- 
Railroad  Co.  v.  Mayes,  49  Ga.  855;  mon  v.  R.  R.  Co.  (S.  C),  5  S.  E.  R. 
Nelson  v.  R.  R.  Co.,  26  Vt.  717;  R.  R.  835;  Palmer  v.  R.  R.  Co.  (Idaho),  16 
Ck).  V.  Dimbar,  20  111.  623.  Pac.  R.  553;  Acker  v.  Railway  Co. 

As  to  company  carrying  over  (Va.),  6  S.  E.  R.  688;  R.  R.  Co.  v. 
another's  line.  Railway  Co.  v.  Blake,  Eckford  (Tex.),  8  S.  W.  R.  679  and 
7  Hurl.  &  N.  987;  Birkett  v.  Ry.  Co.,  note;  R.  R.  Ck).  v.  Lee  (Tex.),  9  S.  W. 
4  Hurl.  &  N.  729;  Buxton  v.  Ry.  Co.,  R.  604;  Nugent  v.  R.  R.  Co.  (Me.),  12 
L.  R.  3  Q.B.  549;  Thomas  v.Ry.Oj.,  Atl.  R.  797;  Ry.  Co.  v.  Dunliam 
L.  R.  6  Q.  B.  266;  Stetler  v.  Ry.  Co.,   (Tex.),  4  S,  W.  R.  472. 
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Section  Seventeen. 
Bower  t.  The  Barlington  &  S.  W.  B.  Co.,  42  Iowa,  546. 

Lessor  liable  for  injary  to  lessee's  passenger. 

A  railroad  company  is  liable  to  a  passenger  injured  on  its 
road,  when  the  road  is  run  in  its  own  name,  although  in  fact  it 
is  in  the  hands  and  control  of  a  lessee.  It  can  not  escape  its 
duties  by  voluntarily  surrendering  its  road  to  a  lessee.  "  The 
holder  of  a  ticket  contracts  for  carriage  with  the  company,  not 
with  the  lessee."  * 

Section  Eighteen. 
The  East  St  Lonis  &  Carondelet  By.  Co.  t.  Ulrlcli  Gerber,  82  HI.  683. 

Owner  held  liable  for  mare  killed  on  its  road  by  another  company  per- 
mitted to  use  same. 

Action  to  recover  for  value  of  mare  killed  upon  an  unfenced 
railroad  belonging  to  the  East  St.  Louis  &  Carondelet  Eailway 
Co.     Plaintifif  's  recovery  sustained. 

It  appears  that  defendant  owned  the  road  and  track,  but 
permitted  the  Cairo  &  St.  Louis  Railroad  Company  to  use 
one  rail  of  the  track  in  common  with  defendant,  making 
with  its  own  rail  a  narrow  gauge  for  said  company,  defendant's 
track  being  ordinary  gauge.  Defendant  asked  an  instruction, 
based  on  sufficient  evidence,  to  the  effect  that  it  would  not  be 
liable  if  the  mare  was  killed  bv  a  train  of  the  Cairo  &  St  Louis 
company,  and  on  the  track  by  it  used.  Instruction  held  prop- 
erly refused.  The  owner  of  the  track  has  been  held  liable, 
though  the  animal  was  killed  by  the  train  of  another  company.' 
The  theory  is  that  the  owner  of  the  track  owes  the  duty  to  the 
public  of  having  it  fenced;  public  safety  requires  that  such 
owner  be  held  liable  for  the  neglect.  So,  also,  the  party  using 
such  track  is  liable,  for  presuming  to  use  a  fenceless  and  un- 
protected road.  Either  company  is  liable.  The  rule  is  the 
same,  whether  the  whole  track,  or  but  one  rail,  be  involved. 
The  liability  arises  from  defendant's  neglect  to  fence  its  road. 
The  negligence  in  this  regard  is  the  gist  of  the  action. 

1  Railroad  Company  v.  Brown,  17       •  The  Toledo,  Peoria  &  Warsaw  Ry. 
WaU.  445.  Co.  v.  Rumbold,  40  lU.  143. 
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SeCTIOK  XnfETEEN. 

Toledo,  etc^  Ballway  Co.  t.  Bnmbold,  40  HL  143. 

Same  topte. 

Defendant,  Toledo,  Peoria  &  Warsaw  Railway  Company 
held  liable  for  cattle  killed  on  its  un  fenced  road  by  a  train  of 
the  Illinois  Central  Railroad  Company  running  thereon  with 
defendant's  permission;  in  this  regard  the  ^^  train  and  servants 
of  the  Illinois  Central  Railroad  Company  are  the  train  and 
servants  of  the  defendant."  The  gist  of  the  action  is  in  not 
fencing  the  road  as  the  statute  requires.  Public  policy  re- 
quires that  the  public  be  protected.  The  negligence  in  this 
respect  is  chargeable  to  the  owner.  The  company  using  the 
track  is  also  liable  for  presuming  to  make  use  of  an  unfenced 
track.  Either  company  is  liable  and  it  has  been  so  held 
before.' 

Section  Twenty. 
Ditchett  T.  Spnyten  IhijTil  &  P.  M.  B.  B.  Co.,  67  N.  Y.  425. 

Lessor  not  liable  to  person  nsinip  highway  for  injarles  caused  hj 

lessee's  neglect  of  fence. 

Defendant  railroad  company  in  constructing  its  road  had 
made  an  excavation  along  the  highway,  but  properly  erected 
a  fence  between  it  and  the  highway,  and  thereafter  leased  its 
road  to  another  company  which  took  possession  thereof  and 
oparated  the  same,  but  allowed  the  fence  to  become  defective 
and  broken,  by  reason  of  which  a  person  traveling  along  the 
highway  fell  into  the  excavation  and  was  killed.  The  defend- 
ant is  held  liable  by  the  court  below,  but  judgment  reversed 
above. 

It  is  well  settled  that  an  action  for  not  repairing  fences,  by 
reason  whereof  another  party  is  injured,  can  only  be  main- 
tained against  the  occupier  and  not  against  the  owner  of  the 
fee,  who  is  not  in  possession.'    Otherwise,  however,  if  the  de- 

1  Illinois  Central  Bailroad  Company  R  818;  The  Mayor,  etc.,  v.  Corlies,  2 
▼.  KanouBe,  89  IlL  273.  Sandf.  S.  C.  R.  801;  Sands  v.  Edgar, 

<  Cheetham   y.  Hampson,  4  Term  69  N.  T.  28. 
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feet  already  exists  and  the  premises  are  a  nuisance  at  the  time 
oE  the  leasing.*  The  provisions  of  the  general  railroad  act 
requiring  the  fencing  of  roads  are  inapplicable;  they  are  in- 
tended for  the  protection  of  passengers,  and  cattle.*  They 
have  no  application  to  persons  traveling  on  the  highway.  Even 
if  applicable  in  a  proper  case,  it  may  well  be  doubted  whether 
the  lessor  of  a  railroad,  who  had  parted  with  possession,  could 
be  held  liable  for  the  negligence  of  the  lessee  under  the  statute 
in  question. 

Section  Twenty-One. 
Brown  t.  Hannibal  &  St  J.  By.  Co.,  27  Mo.  App.  894 

Owner  company  liable  for  damages  done  by  other  company  mnnln; 
train  with  owner's  consent,  and  spilling  salt  on  track. 

Action  against  Hannibal  &  St.  Joe  Kail  way  Company  for 
value  of  a  horse  killed  by  the  train  of  another  company  which 
was  passing  over  defendant's  track.  The  horse  had  been 
attracted  to  the  track  by  salt,  which  had  been  there  spilled 
and  allowed  to  remain.     Judgment  for  plaintiff,  affirmed. 

There  is  no  evidence  of  a  lease,  or  by  what  right  the  other 
company's  train  was  on  defendant's  track.  A  railroad 
company  can  not,  by  lease,  without  the  consent  of  the  state, 
escape  responsibility  for  the  acts  of  the  lessee,  and  thus  shift 
upon  another  the  burdens  and  responsibilities  it  assumed  when 
accepting  its  charter;*  but  with  such  consent  it  can;*  the 
statute  *  gives  such  consent,  but  it  is  therein  provided  that  the 
lessor  shall  be  and  remain  liable  for  the  acts  of  the  lessee; 
hence  it  has  been  correctly  held  •  that  a  lessor  is  not  liable  for 
the  acts  of  the  lessee  except  by  virtue  of  the  statute,  and  that 
when  the  lessor  is  sued  for  the  acts  of  the  lessee  there  should 
be  some  allegation  as  to  the  lease;  but  it  has  not  been  decided 
that  the  statute  itself  should  be  pleaded. 

That  decision,  however,  has  no  application  to  this  case;  it  is 

»  Sands  v.  Edgar,  59  N.  Y.  28.  *  Freeman  v.   Railroad,  28  Minn. 

<  S.  Laws  of  1854,  chap.  282.  448;  Mahoney  ▼.  Railroad,  68  Maine 

*  Freeman  v.   Railroad,  28  Minn.   68. 
448;  Nelson  v.  Railroad,  26  Vt.  717;       » Revised  Statutes,  790. 
Thomas  V.  Railroad,  101 U.  S.  71;  The       •  Maine  v.  Railroad,  18  Mo.  App. 
York,  etc.,  v.  W^inans,  17  How.  80;  888. 
Black  V.  Canal  Co.,  22  N.  J.  Eq.  130. 
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defendant's  own  negligence  which  allowed  the  salt  to  remain 
on  the  track  so  as  to  attract  stock,  and  it  matters  not  whose 
train  it  was  which  killed  the  horse. 

Phillips,  P.  J.,  concurring,  in  a  separate  opinion  disapproves 
of  that  portion  of  the  opinion  in  Maine  v.  Railroad  *  which 
holds  that  the  lessor  can  be  held  liable  only  under  the  statute;  * 
the  right  to  maintain  such  action  was  not  conferred  by  said 
section;  *  it  existed  by  virtue  of  the  general  statute  respecting 
railroad  corporations;  the  section  authorizes  the  lease,  but  also 
continues  the  antecedent  liability  of  the  lessor,  the  same  as  if 
the  section  authorizing  the  lease  had  never  been  enacted.  So 
that  while  the  pleader  might  be  required  to  aver  the  existence 
of  the  lease,  he  ought  not  to  be  required  to  plead  the  statute 
as  conferring  the  right  of  action. 


Section  Twenty-Two. 

National  Bank  r.  Atlanta  &  Charlotte  Air  Line  B7.  Co.,  25  S.  C.  216. 

Owner  company  liable  for  failure  of  Its  lessee  to  delirer  freight. 

Action  by  plaintifif  against  the  defendant,  Atlanta  &  Char- 
lotte Air  Line  Railway  Company,  for  damages  for  non-delivery 
of  two  lots  of  cotton,  for  which,  when  shipped,  bills  of  lading 
were  issued  by  the  Chester  &  Lenoir  Narrow  Gauge  Railroad 
Company;  when  the  cotton  reached  Gastonia  it  was  delivered 
to  the  defendant,  and  was  then  by  the  defendant's  lessee,  the 
Richmond  &  Danville  Railroad  Company,  transported  to  Low- 
ell, N.  C,  and  there  delivered  to  the  wrong  parties. 

Defendant  asked  an  instruction :  "  That  the  plaintifif  can 
not  recover  if  the  jury  find  that  the  defendant  was  not  oper- 
ating the  railroad  at  the  time  of  the  conversion; "  held,  prop- 
erly refused. 

A  railroad  or  other  corporation  receives  its  charter  on  the 
consideration  that  it  will  perform  the  duties  and  fulfill  the  ob- 
ligations which  it  at  the  same  time  incurs;  if  it  see  fit  to  perform 
these  through  another,  whether  as  lessee  or  otherwise,  this  can 

*  18  Mo.  App.  890.  2,  ch.  4,  sect.   180,  and  authorities; 

•  Revised  Statutes,  1879,  sec.  790.       17  Wol.  445;  Speed  v.   Railroad,  71 
'  On  this  appeUee  cites  Patterson's  Mo.  803. 

Railway  Accident  Law,  p.  182,  bk« 
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not  release  it  from  such  obligations,'  and  there  is  no  distinction 
in  this  respect  between  actions  ex  delicto  and  ex  contractu;  the 
foundation  of  the  liability  is  that  the  company,  by  accepting 
its  charter,  has  assumed  obligations  from  which  it  can  not  ab- 
solve itself  by  leasing  its  road  to  another  company;  and  as 
such  company  is  not  only  under  obligations  to  carry  passengers 
safely,  but  also  to  deliver  ^oods  intrusted  to  it  for  transpor- 
tation, the  same  principle  would  apply  in  either  case.  It  ap- 
pears, however,  that  defendant,  by  its  own  agent,  and  not  its 
lessee,  receipted  for  the  cotton,  and  hence  the  contract  was 
made  directly  with  the  defendant,  though  its  road  had  been 
leased. 

Section  Twenty-Three. 
Backus  T.  Detroit  W.  T.  &  J.  By.  Co.,  71  Mich.  645;  40  N.  W.  60. 
Lessors  liable  for  additional  serritade  imposed  on  land  hj  lessee. 

Two  railroad  companies  condemn  a  right  of  way  for  the 
passing  of  trains  over  private  property,  and  then  lease  the 
road  to  a  third  company,  giving  it  full  power  and  stating  that 
it  should  build  it  as  owner,  which  company  then  makes  use  of 
it  not  only  for  the  passing  of  trains,  but  also  for  switching 
purposes,  thus  causing  additional  damage  and  detriment  to 
the  adjoining  property.  The  land  owner  in  a  suit  in  trespass 
is  held  entitled  to  recover  an  additional  compensation  against 
the  two  lessor  roads;  it  is  said  they  can  not  so  lease  or  trans- 
fer their  interests  under  their  franchises  as  to  rid  themselves 
of  their  liability  to  the  plaintiff  for  their  improper  use  of  them. 
The  agreement  between  the  companies  had  the  effect  of  con- 
solidation as  to  the  liability  to  third  persons  for  unlawful  use 
of  the  property  by  the  lessees  of  defendants  or  other  persons 
allowed  by  them. 

*  Railroad  Company  v.  Brown,  17  be  sued  in  matters  ex  oontractUf  es- 

WaU.  445;  Y.  &  M.  L.  R.  R.  Co.  v.  pecially  where  there  is  a  right  to 

Winans,  17  How.  30;  Abbott  v.  J.  G.,  lease;  the  statute  gave  the  right  to 

etc.   Co.,  80  N.  Y.  27;   S.  C,  36  Am.  "  farm  out"  the  road  :  12  Stat.  440, 

Rep.  572.  §  4;  11  Stat.  848,  §  13;  and  this  includes 

Defendant  cites,    among    others,  right  to  lease :  72  N.  C.  637;  78  Id. 

Rorer,  R.  R.,  604, 605,  note  5,  606-609;'  528. 
10  Gray  104,  that  the  lessee  should 
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Section  Twenty-Foub. 

Ajcock  T.  Balelgh  &  Aagasta  Air  Line  B.  B.,  89  N.  C.  821. 

Lessor  liable  for  ilre  eansed  bj  lessee. 

Action  for  damages  for  injury  to  land  by  fire  set  from 
sparks  from  engine.  The  defendant  company,  leasing  the 
use  of  its  road  or  permitting  its  use  by  another  company 
remains  liable  for  the  consequences  of  the  mismanagement  of 
the  train  in  charge  of  the  servant  of  the  latter,  and  the  injury 
thence  resulting,  to  the  same  extent  as  if  such  mismanage- 
ment was  the  act  or  neglect  of  its  own  servants  operating  its 
own  train.' 

Section  Twenty-Five. 

Naglee  t.  Alexandria  A  F.  Bj.  Co.,  8  S.  E.  869;  83  Va.  707. 

Owner  company  liable  for  property  destroyed  by  fire  although  road 
was  In  hands  of  trustees  under  deed  of  trust. 

Action  against  railroad  company  for  trespass  in  destroying 
plaintiff's  property  by  fire;  court  below  held  defendant  not 
liable,  because  the  road  was  at  the  time  operated  by  trustees 
under  a  deed  of  trust.  Supreme  court  reverses  this  decision. 
No  proof  was  made  that  the  road's  surrender  to  the  trustees 
was  in  any  way  or  form  involuntary  or  compulsory,  or  that 
the  public  at  any  time  had  notice,  either  actual  or  constructive, 
of  such  transfer  or  surrender.  The  defendant  is  presumed 
responsible  for  injuries  caused  by  negligence  in  its  duties  and 
obligations  to  the  public,  and  must  be  held  liable  unless  it  re- 
moves every  basis  of  this  presumption  by  evidence.  Defend- 
ant shows  that  the  trustees  took  possession  under  the  deed;  it 
must  also  show  its  legal  authority  for  making  the  deed,  where- 
bv  it  could  shift  its  leffal  liabilitv  and  transfer  to  its  own 
trustees  the  duties  which  it  assumed  by  the  acceptance  of  its 

'  Citing  Railroad  v.  Barron,  6  WaU.  strued  and  held  that  the  lessor  would 
90;  Railroad  v.  Mayes,  16  Am.  Rep.  not  be  liable  tliereunder  for  fire  set 
678;  Abbott  v.  Railroad,  86  Am.  Rep.  by  lessee's  engine.  Hunter  v.  C.  L.  & 
572;  Railroad  v.  Salmon,  35  Am.  Rep.  N.  R.  Co.  (S.  C),  19  S.  E.  197;  Lipfield 
214:  Pierce  v.  Railroad,  lb.  283.  v.  C.  C.  &  A.  R.  Co.  (S.  C),  19  S.  E. 

The  South  Carolina  statute   oon-  497. 
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Charter;  performance  of  which  forms  the  consideration  for  the 
grant  of  the  charter.  There  are  many  cases  in  which  the 
companies  were  exonerated,  but  there  the  charters  conferred 
power  to  mortgage  and  the  possession  taken  was  in  invitum; 
and  also  under  special  statutes  authorizing  the  transfer  of 
roads  to  trustees  for  the  benefit  of  creditors.'  There  being 
here  no  statutory  provision  authorizing  the  transfer  or  sur- 
render of  the  road,  it  would  lead  to  collusive  arrangements  if 
a  company  could,  by  voluntary  surrender  to  mortgage  trust- 
ess,  indefinitely  substitute  them  in  the  exercise  of  the  corpo- 
rate rights  and  franchises,  and  in  the  discharge  of  their  charter 
obligations  to  the  public,  so  as  to  exonerate  the  company  from 
liabilities  for  injuries  inflicted  in  the  operation  of  the  road 
upon  the  persons  or  property  of  the  public. 

A  railroad  company  in  Virginia  is  a  quad  public  corpora- 
tion, which  can  not  by  its  own  voluntary  contract  or  collusion 
surrender  its  function  and  responsibilities  to  agents  or  trustees 
of  its  own  selection,  living  (as  in  this  case)  outside  the  state, 
beyond  the  reach  of  its  tribunals  or  process,  with  no  one  in 
the  state  to  respond  to  the  wrongs  or  injuries  of  its  citizens, 
however  grievous  or  heinous  they  might  be.'  The  company 
can  not  absolve  itself  from  its  public  obligations  without  con- 
sent of  the  legislature.* 

It  may  sell  or  mortgage  the  personal  property,  but  not  with 
it  the  right  to  manage  and  control  the  road,  nor  any  corpo- 
rate right  or  franchise.* 

As  the  company  can  not  escape  performance  of  its  obliga- 
tion by  a  voluntary  surrender  under  a  lease,  it  follows  that  a 
"  voluntary  surrender  to  trustees,  under  a  mortgage  for  which 
there  is  no  legislative  authority,  can  not  have  different  opera- 
tion," 

»HaU  ▼,  Railroad  Co.,  21  Law  •  Wood,  Ry.  Law,  §  5,  pp.  9,  10; 
Rep.  188,  and  Railroad  v.  Metcalfe,  4  2  Wood,  Ry.  Law,  §  845,  p.  1892; 
Mete.  (Ky.)  209,  relied  on  by  defend-  Thomas  v.  Railroad  Co.,  101  U.  S.  71; 
ant,  are  discussed  as  contrary  to  the  1  Ror.  R.  R.,  288;  Pierce  R.  R.»  496 
weight  of  authority  in  an  exhaustive  and  note. 

and  elaborate  note.  75  American  *  Thomas  v.  Railroad  Co.,  101  U.  S. 
Decisions,  p.  548.  In  Coe  v.  Railroad  71;  Railroad  Co.  v.  Brown,  17  Wall. 
Co.,  10  Ohio  St.  875,  there  was  legis-  450;  Railroad  Co.  v.  Winans,  17  How. 
lative  authority  to  mortgage  the  89;  Richardson  v.  Sibley,  11  Allen  65; 
franchise,  to  take  toU  and  to  maintain  *  Pierce  v.  Emery,  82  N.  H.  484. 
the  road. 
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It  has  been  held  that  both  the  company  and  the  trustees  are 
liable,  and  that  an  injured  party  may  sue  the  company  and  is 
not  compelled  to  sue  the  trustees.' 

There  is  no  provision  of  law  authorizing  the  defendant  to 
transfer  to  trustees  or  mortgagees  under  deed  of  trust  given 
as  a  mere  incumbrance  or  security,  the  right  and  legal  capacity 
to  step  into  the  shoes  of  the  company  and  indefinitely  exercise 
its  functions,  so  as  to  exempt  the  company  from  liability  for 
injuries  inflicted  by  the  negligent  operation.  A  mortgage  may 
be  good  as  to  property  although  invalid  as  to  the  franchise.* 
But  assuming  the  validity  of  the  mortgage  as  well  upon  the 
franchise  as  on  the  property,  and  also  the  duty  and  necessity 
of  the  trustees  taking  possession  and  holding  it,  until,  under 
the  deed  and  the  law,  a  sale  can  be  made,  this  does  not  author- 
ize an  indefinite  holding  (eleven  years)  during  which  the  com- 
pany should  remain  exempt  from  its  legal  and  moral  respon- 
sibilities to  the  public  under  its  charter. 


Section  Twenty-Six. 
McCojT.  The  Kansas  Cltji^St  P.  &  G.  B.  Bj.  Co.,  86  Mo.  App.  446. 

Owner  company  liable  for  damages  bj  fire  by  other  company  using  its 

road. 

Action  against  the  Kansas  City,  St.  Joseph  &  Council  Bluffs 
Kailroad  Company  for  damages  to  plaintiff  by  reason  of  fire  set 
by  defendant's  locomotive.     Judgment  for  plaintiff  affirmed. 

The  first  count  charged  that  the  fire  was  set  by  defendant's 
locomotive;  the  second,  that  it  was  set  by  an  engine  belonging 
to  the  Chicago,  Burlington  &  Quincy  Eailroad  Company,  run- 
ning its  trains  over  defendant's  track  by  virtue  of  a  lease. 

The  facts  show  that  the  engine  which  set  the  fire  did  belong 
to  the  Chicago,  Burlington  &  Quincy  Company,  but  there  was 
no  proof  offered  of  a  lease  or  other  contractual  relation  be- 
tween the  two  companies,  hence  the  court  instructed  the  jury 
to  find  for  the  defendant  on  the  second  count. 

The  verdict  is  good,  based  on  the  first  count,  charging  that 
the  fire  was  set  by  defendant's  engine;  the  lessee,  taking  by 

» Grand  Tower,  etc.,  Co.  v.  UUmaa,      »  8  Wood  By.  Law,  §  456. 
89  lU.  244. 
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permission  of  the  statute  authorizing  the  lease,  but  with  the 
express  reservation  that  the  lessor  shall  not  escape  any  of  the 
responsibilities  it  owes  to  the  public,  is,  so  far  as  the  public  is 
concerned,  the  mere  agent  of  the  lessor;  proof  that  an  act  was 
committed  by  an  agent  or  servant  of  defendant,  supports  the 
allegation  that  it  was  committed  by  the  defendant;  and  the 
a2rent  or  servant  need  not  be  named  or  referred  to  in  the 
petition/ 

On  rehearing:  The  criticism  may  be  just  in  calling  atten- 
tion to  the  fact  that  the  original  opinion  treats  the  case  as  one 
of  lessor  and  lessee,  although  there  was  no  allegation  of  a  lease 
in  the  first  count,  nor  any  proof  of  lease.  It  did  appear,  how- 
ever, that  the  Chicago,  Burlington  &  Quincy  Company  had 
been  for  a  considerable  period  of  time  regularly  operating  its 
trains  over  defendant's  road  with  defendant's  consent;  this 
certainly  gave  them  at  least  the  relation  of  licensor  and 
licensee,  and  the  licensor  is  liable  for  the  negligence  of  the 
licensee  company  in  operating  its  trains.  The  rule  as  to  in- 
dividuals in  such  cases  is  not  applicable  to  a  railroad  corpo- 
ration; it  has  received  its  charter  from  the  state,  and  by  its 
acceptance  has  taken  upon  itself  burdens  and  responsibilities 
which  it  can  not  shift  without  the  consent  of  the  state."  The 
allegation  as  to  license  is  not  essential;  the  case  cited  to  the 
contrary*  is  not  in  accordance  with  the  authorities  in  the 
original  opinion  that  an  allegation  as  to  lease  or  license  is  not 
essential.* 

»  Bliss,  Code  PI.,  Sec.  158;  Bennett  Matthews  v.  Skinner,  63  Mo.  829^84; 

V.  Judson,  21  N.  Y.   238;  Steams  v.  McGuire  v.  Sav.  Inst,  62  Mo.  844-46; 

Railroad,  46  Mo.  95;  Abbott  v.  Rail-  Ex    parte    Snyder,    64    Mo.    68-61. 

road,  80  N.  Y.  27;  East  St.  L.  &C.  There  was  no  wrong  in  giving  the 

R.  R.  V.  Gerber,  82  111.  632;  Freeman  license,  and  hence  licensor  company, 

V.  Railroad,  27  Minn.  443;    Nelson  like  an  individual,  is  not  liable  for 

V.  Raibroad,  26  Vt.  717;    Railroad  ▼.  licensee's    negligence.      Hughes  v. 

tarron,  5  Wall.  90.  Railroad,  66  Mo.  325;  Fish  v.  Dodge,  4 

« Brown  V.  Railroad,  27  Mo.  App.  Denio  311-16-17;  Dichettv.  Duyvial, 

894;  Macon,  etc.,  v.  Mays.  49  Ga.  67  N.  Y.  425;  Swords  v.  Edgar,  59  N. 

>  Maine  v.  Railroad,  18  Mo.  App.  Y,   28-84-85;  Rich  v.   Basterfield,  4 

388.  Man.    Qr.    &    Scott   783;    Miller  v. 

^Defendant's  citations  that  the  Stat-  Staples,    87    Iowa    532;    Radclif   v. 

ute  made  the  lessor  liable,  and  hence  Mayor,  4  N.  Y.  (4  Const.)  195-200. 

did  not  embrace  other   cases,  and  Plaintiff  should  not   have  been  al- 

there  was  no  proof  of  a  lease:  1  Stat,  lowed    to   recover  upon   facts   not 

1879,  p.  185,  790;  Acts,  1881,  p.  77;  stated  as  his  cause  of  action.  Len- 
25 
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Section  Twentt-Seven. 
St  Loais,  Wichita  &  Western  Bj.  Co.  t.  Hitz,  80  Kan.  30. 
Lessor  not  liable  for  work  done  on  road  by  lessee^s  order. 

Action  by  Ritz  &  Putnam  against  the  St.  Louis,  Wichita  & 
Western  Railway  Company,  a  Kansas  corporation,  for  supplies 
furnished  to  persons  alleged  to  have  been  its  contractors,  said 
defendant  having  neglected  to  take  the  statutory  bond  for 
the  protection  of  plaintiffs. 

Facts  were,  in  the  main,  that  the  defendant  leased  all  of  its 
railway  to  the  St.  Louis  &  San  Francisco  Railway  Company, 
a  Missouri  corporation;  the  latter  company  gave  a  contract  to 
Harding  &  Gilmore  for  building  twenty-five  miles  of  the 
former's  road;  in  fact  the  former  company  never  did  any  work 
on  its  line,  but  it  was  done  for  it  under  contract  by  the  latter 
company.  Both  companies  had  the  same  officers;  but  this 
did  not  unite,  consolidate  or  cause  both  to  be  one  and  the 
same,  nor  did  the  fact  that  the  founder  of  the  former  com- 
pany organized  it  as  mere  matter  of  speculation,  and  sold  all  of 
its  stock  to  other  persons  or  corporations,  wipe  out  or  obliterate 
the  corporation.  Hence,  the  special  findings  of  the  jury  and 
the  charge  of  the  court,  holding  both  companies  to  be  one  and 

nox  V.  Harrison,  88  Mo.  491-95;  Bui-  White,   15    Iowa  187;   Nickerson  v. 

line  V.  Smith,  73  Mo.  151-59-62  and  Hydraulic  Co.,  46  Ck)nn.  24. 

authorities  cited.     Price  v.  Railroad,  Plaintiff's  citations  : 

72  Mo.  414;  Bank  v.  Armstrong,  62  Allegation  that  defendant  did  the 

Ma   59  and  cases  cited;  Waluier  v.  injury  is  sufficient,    though  it  was 

Railroad,  71  Mo.  514;  Edens  v.  Rail-  reiilly  done  by  the  other  company's 

road.  72  Mo.  212;  Light  v.  Railroad,  engine  running  over  the  road   un- 

89  Mo.  106;  Kenney  v.  Railroad,  70  der  oral  permission  of    defendant's 

Mo.  252;  Ely  v.  Raih-oad,  77  Mo.  34;  officers.    Singleton  v.   Railroad,   70 

Abbott   V.    Raihx)ad,    70    Mo.    668;  Ga.  464;    Railroad  t.  Whipple,    22 

FuHer  v.  Edwards,  18  Mo.  App.  677;  111,  105;  Railroad  v.  Dunbar,  20  HI. 

Scott  V.  Robards,  67  Mo.  289-92-93;  623;  Raihx>ad  v.   Baron,  5  WaU.  90: 

Smith  V.   Railroad,   37  Mo.  287-93.  Railroad   v.    Brown,    17  WaU.  445; 

Plaintiff  having  based  his  action  on  Railroad  v.  Winans,  17   How.   81 ; 

failure  to  observe  a  particular  duty,  Railroad  v.  Campbell,  86    IlL   443; 

must  state  in  his  petition  the  facts  Freeman  v.  Railroad,  7  Am.  &  Eng. 

giving  rise  to  such  duty.    Field  v.  R.  R.  Cases  410,  and  elaborate  note 

Railroad,  76  Mo.  614-6;   Moke's  Van  citing   many   authorities;    Wise  v. 

Sanford's  PI.  (3d  Ed.),  219;  Buffalo  Raihroad,  85  Mo.  178, 
V.  HaUiway,  7  N.  Y.  493;  Lease  v. 
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the  same,  and  that  the  supplies  can  be  considered  as  having 
been  furnished  to  defendant's  contractors,  were  erroneous; 
they  were  separate  and  distinct  corporations  created  by  differ- 
ent states;  the  latter  was  not  the  agent  of  the  former,  and  the 
said  contractors  were  not  contractors  with  the  former. 

Seotiok  Twenty-Eight. 

Sandrj  instances. 

Although  a  lease  is  made  with  legislative  consent,  still  the 
lessor  is  liable  for  injuries  to  the  lessee's  passenger.  The  stat- 
ute says  the  lease  shall  not  release  lessor  from  any  duty  or 
liability;  one  of  these  is  to  compensate  persons  injured  in  the 
operation  of  the  road.  Quested  v.  Newburyport  Horse  Ky. 
127  Mass.  204. 

Lessor  is  liable  for  goods  by  it  received  to  be  carried  by  its 
lessee,  a  foreign  corporation;  to  hold  otherwise  would  enable 
lessor  to  divest  itself  of  its  public  duties  undertaken  as  the 
consideration  upon  which  it  received  its  charter.  Langley  v. 
Boston,  etc.,  K.  Co.,  10  Gray  103. 

On  a  lease  without  statutory  consent  the  lessor  is  liable  for 
lessee's  neglect  causing  injuries  at  defective  highway  crossing. 
Freeman  v.  Minn.,  etc.,  K.  Co.,  28  Minn.  443. 

The  lessor  is  liable  for  injury  to  lessee's  passenger :  Fisher  v. 
W.  V.  &  P.  R.  Co.  (W.  v.),  19  S.  E.  578;  Abbott  v.  Johnson, 
80  N.  Y.  27.  Is  not  liable :  Mahoney  v.  Ry.  Co.,  63  Me.  68. 
Eoad  not  fenced,  lessor  liable  for  horse  killed  by  lessee :  Whit- 
ney V.  Atlantic,  etc.,  Co.,  44  Me.  362.  Liable  for  fire  set  by 
lessee's  engine :  Steams  v.  Atlantic,  etc.,  Co.,  46  Me.  117.  Not 
liable  to  lessee's  passenger  for  injury  caused  by  defect  in  track: 
Murch  V.  Concowi,  R.  R.  Co.,  29  N.  H.  35.  Lessor  is  liable  for 
injuries  to  lessee's  passenger  by  defect  in  track :  Central,  etc., 
Co.  V.  Phinazee  (Ga.),  21  S.  E.  66,  citing  R.  R.  Co.  v.  Mayes, 
49  Ga.  355;  Singleton  v.  R.  R.  Co.,  70  Qa.  464;  R.  R.  Co.  v. 
Liddell,  85  Ga.  482;  11  S.  E.  853;  or  for  mismanagement  caus- 
ing collision  :  Booknight  v.  C,  C.  &  A.  R.  Co.  (S.  C),  19  S.  E. 
915;  or  for  assault  by  lessor's  conductor  though  he  be  under 
lessee's  hire  and  control :  C.  &  O.  R.  Co.  v.  Osborne  (Ky  ),  30 
S.  W.  R.  21. 

The  lessor  and  lessee  companies  are  jointly  liable  for  in- 
juries done  by  the  lessee.  Pennsylvania  Co.  v.  Ellett,  132 
IlL  654. 
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It  would  seem  as  though  a  constitaent  can  be  still  subjected 
to  insolvency  proceedings  even  after  consolidation;  such  pro- 
ceedings are  foand  sustained  against  a  constituent  company 
upon  allegation  that  it  is  organized  under  the  laws  of  Connecti- 
cut and  has  its  office  in  Middleton.  (No  mention  is  made  prior 
to  the  appeal  of  a  consolidation  having  taken  place.)  Piatt  v. 
K  Y.,  etc.,  K.  R.  Co.,  26  Conn.  544. 

When  a  road  is  in  the  hands  of  trustees  exercising  all  the 
corporate  functions,  they  are  regarded  as  agents  of  the  corpo- 
ration and  the  latter  is  liable  for  freight  lost.  Grand  Tower 
Manf.,  etc.,  Co.  v.  Ullman,  89  111.  244. 

The  constituent  company  preserves  its  continuance  for  some 
purposes,  as,  for  instance,  to  execute  an  assignment  of  a  patent 
right  contracted  for  prior  to  the  consolidation.  This  is  one  of 
the  "  demands  "  that  the  constituent  must  answer  to  by  terms 
of  the  statute.  Edison  Electric  L.  Co.  v.  New  Haven  Electric 
Co.,  36  Fed.  Kep.  233. 

A  suit  pending  against  it  for  a  death  claim  does  not  abate 
by  reason  of  a  consolidation.  Evans  v.  Interstate  Kapid  T. 
Ry.  Co.,  106  Mo.  694;  17  S.  W.  489. 

Nor  does  defendant's  change  of  corporate  name  have  any 
effect  on  a  pending  suit.  Welfley  v.  Shenandoah  I.  L.  M. 
&  M.  Co.,  83  Va.  768;  3  S.  E.  376. 

The  statute  declaring  that  a  consolidation  shall  not  cause  a 
suit  to  abate  shows  the  legislative  intent  to  preserve  the  cor- 
porate existence;  it  is  more  than  a  rule  of  practice  and  hence 
will  be  respected  in  the  federal  courts.  The  corporate  ex- 
istence may  be  prolonged  for  special  purposes.  Citing  Banking 
Co.  V.  Ga.,  92  U.  S.  665;  Bank  v.  Colby,  21  Wall.  614;  Edison 
E.  L.  Co.  V.  Westinghouse,  34  Fed.  232. 

Original  company  is  not  liable  for  damage  done  on  road 
after  its  sale  under  foreclosure  and  possession  taken.  Western 
R,  Co.  V.  Davis,  66  Ala.  678. 
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CHAPTER  XIV. 

LIABILITIES  OF  THE  SUCCEEDING  CORPORATION. 

The  liabilities  of  the  sacceeding  corporation  are  determina- 
ble by  the  constitution  and  laws  as  they  stand  at  the  time  of 
the  creation  of  such  successor,  and  not  by  the  laws  existing  at 
the  creation  of  the  constituent  or  predecessor  corporation;  de- 
terminable also  by  the  constitution  and  laws  of  the  state  un- 
der  which  the  consolidation  is  created,  although  some  of  the 
constituents  are  creatures  of  other  states. 

The  succeeding  corporation  (when  not  a  purchaser),  obtain- 
ing all  of  the  property,  is  held,  impliedly  as  well  as  by  terms 
of  statute,  to  have  assumed  all  of  the  debts,  as  also  liabilities 
for  torts  of  the  preceding  corporations;  such  liability  must, 
however,  be  enforced  by  a  direct  proceeding  against  it,  giving 
it  a  day  in  court,  and  not  by  mere  substitution  in  a  judgment 
obtained  against  the  predecessor. 

Corporations  owing  duties  to  the  public,  as,  for  instance, 
owners  of  railroads,  are  not  released  by  transferring  the  dis- 
charge of  the  same  to  others,  although  such  others  may  also  be 
liable;  the  various  relations  of  lessor  and  lessee  are  herein  con- 
sidered with  reference  to  injuries  occasioned  by  the  one  or  the 
other,  either  ex  contractu  or  ex  delicto. 

The  succeeding  corporation,  when  a  purchaser  upon  a  new 
consideration,  and  not  merely  a  successor  in  interest  of  the 
former  corporation,  takes  the  property  free  from  every  de- 
mand, except  specific  liens,  or  equities  of  which  it  had  notice; 
obtaining  property  and  paying  for  it  in  stock  of  the  succeeding 
corpoi^tion  is  not  a  purchase  upon  consideration,  but  a  mere 
substitution  of  *  interests. 

Even  the  purchaser  upon  consideration  takes  the  property 
charged  with  the  duties  imposed  by  the  charter  under  which 
it  was  obtained,  as  also  those  imposed  by  law,  but  not  those 
arising  from  the  merely  personal  contracts  of  the  preceding 
corporationi 
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Section  One. 
Shields  T.  Ohio,  95  U.  S.  819. 

Consolidated  corporation  bonnd  bj  restrictions  as  to  rates  of  faro 
exMtin?  at  time  of  consolidation,  though  same  were  not  obliga- 
torj  on  the  constituents. 

The  Janction  Eailroad  Company  was  incorporated  in  Ohio 
March  2, 1846,  by  act  of  the  legislature.  The  eleventh  section 
empowered  the  company  to  charge  such  rates  as  it  might  deem 
reasonable.  The  Toledo,  Norwalk  &  Cleveland  Company 
was  incorporated  March  7, 1850,  amended  January  20,  1851; 
the  twelfth  section  of  the  amendatory  act  declared  that  in  case 
the  Junction  company  should  become  consolidated  with  it,  the 
consolidated  company  might  assume  the  name  of  Cleveland 
&  Toledo  Railroad  Company  and  in  such  event  be  governed 
by  sections  9,  10, 11, 15  and  17  of  the  Junction  company's  act, 
and,  in  other  respects,  by  the  act  incorporating  the  Toledo, 
Norwalk  &  Cleveland  Company. 

The  general  act  of  March  3, 1851,  relates  to  the  consolidation 
of  railroad  companies,  stating  the  details  of  the  process  and 
that  such  new  company  shall  possess  all  the  powers,  rights  and 
franchises  of  the  consolidating  companies.  The  constitution 
took  effect  September  1,  1851,  reserving  the  right  to  alter  or 
repeal  the  corporation  laws. 

June  15,  1853,  the  aforesaid  companies  consolidated  under 
the  said  acts  of  January  20,  1851,  and  March  3, 1851. 

The  act  of  April  10, 1856,  authorizes  Ohio  companies  to  con- 
solidate with  those  of  other  states,  and  provides  that  such  con- 
solidated companies  shall  be  deemed  and  taken  to  be  one  cor- 
poration; the  old  stock  shall  be  extinguished,  a  board  of 
directors  of  the  consolidated  company  shall  be  elected,  new 
stock  created  and  issued  to  the  parties  entitled;  those  refusing 
to  receive  it  were  to  be  paid  the  highest  market  price  of  the 
old;  the  new  corporation  may  be  sued  as  any  other. 

The  consolidated  road  last  mentioned  was  subsequently  con- 
solidated with  another,  thus  forming  the  Lake  Shore  Railway 
Company,  which  in  turn  consolidated  with  still  another  and 
formed  the  Lake  Shore  &  Michigan  Southern  Railway  Com- 
pany, April  6,  1SG9. 
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By  act  of  April  25,  1873,  the  State  of  Ohio  limits  railroad 
fares  to  three  ce^ts  per  mile;  the  court  holds  that  the  Lake 
Shore  &  Michigan  Southern  Bail  way  is  subject  to  this  limi- 
tation. 

Following  is  opinion  in  full : 

The  plaintiff  in  error  was  the  conductor  of  a  train  of 
cars  upon  the  Lake  Shore  &  Michigan  Southern  Railway, 
between  Elyria  and  Cleveland.  TJlrich  was  a  passenger,  in- 
tending to  go  from  the  former  to  the  latter  place.  The  inter- 
mediate distance  was  twenty-five  miles.  The  fare  fixed  by 
the  company  was  ninety  cents.  Ulrich  offered  to  pay  seventy- 
five  cents,  which  was  at  the  rate  of  three  cents  per  mile,  and 
refused  to  pay  more.  The  conductor  ejected  him  from  the 
train,  and  was  thereupon  indicted  in  the  proper  local  court  for 
assault  and  battery.  The  court  instructed  the  jury,  Ulrich 
had  tendered  the  proper  sum,  and  that  Shields  had  no  legal 
right  to  demand  more.  The  case  turned  upon  this  point.  It 
was  not  claimed  that  the  defendant  was  guilty,  if  Ulrich  was 
in  the  wrong.  A  verdict  and  judgment  were  given  against 
Shields.  The  case  was  removed  by  a  writ  of  error  to  the  su- 
])reme  court  of  the  state.  The  judgment  of  the  court  below 
was  affirmed.  Shields  sued  out  this  writ  of  error,  and  brought 
the  case  here  for  review.  The  only  question  presented  for 
our  determination,  is  his  legal  right  to  demand  more  than 
Ulrich  offered  to  pay. 

A  brief  chronological  statement  with  respect  to  the  provis- 
ions of  the  constitution,  and  those  of  the  laws  of  the  state 
bearing  upon  the  subject,  is  necessary  to  a  clear  presentation 
of  the  point  to  bo  decided. 

1.  An  act  passed  March  2,  1846,  incorporated  the  Junction 
Eailroad  Company,  and  authorized  it  to  build  a  railroad  from 
Cleveland  to  Elyria,  and  thence  west.  The  eleventh  section 
empowered  the  company  to  charge  such  tolls  for  the  trans- 
portation of  freight  and  passengers  as  it  might  deem  "  reason- 
able." The  twenty-second  section  declared  that  after  the  lapse 
of  ten  years  from  the  completion  of  the  road  the  state  might 
raduce  the  tolls  "should  they  be  unreasonably  high,"  and 
might  exercise  the  same  power  at  intervals  of  every  ten  years 
thereafter.  It  was  upon  the  road  built  under  this  act  that  the 
present  controversy  arose. 

2.  The  act  of  March  7,  1860,  incorporated  the  Toledo,  Nor- 
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walk  &  Cleveland  Company,  and  the  charter  was  amended  by 
an  act  of  January  20,  1851. 

The  twelfth  section  of  the  latter  act  declared  that  in  case 
the  Junction  company  should  become  consolidated  with  the 
Toledo,  Norwalk  &  Cleveland  Company,  the  consolidated 
company  might  assume  the  name  of  the  Cleveland  &  Toledo 
Eailroad  Company,  and  in  that  event,  should  be  governed  by 
sections  9,  10,  11,  15  and  17  of  the  act  incorporating  the  Junc- 
tion company,  and  in  other  respects  by  the  act  incorporating 
the  Toledo,  Norwalk  &  Cleveland  Company,  and  the  acts 
amendatory  thereof.  The  twenty-second  section  of  the  act 
first  named,  which  allowed  the  state,  after  lapse  of  ten  years, 
to  regulate  the  tolls  of  the  Junction  company  in  the  event 
specified,  is  not  one  of  the  sections  enumerated. 

3.  The  act  of  March  3,  1851,  was  a  general  act,  authorizing 
the  consolidation  of  railroad  companies  coming  within  its  pro- 
visions. The  process  was  prescribed  with  great  fullness  of 
details.  Sec.  3  declared  :  "  And  such  new  corporation  shall 
possess  all  the  powers,  rights  and  franchises  conferred  upon 
such  two  or  more  corporations  by  the  several  acts  incorporating 
the  same,  or  relating  thereto,  respectively,  and  shall  be  subject 
to  all  the  duties  imposed  by  such  acts,  so  far  as  the  same  may 
be  consistent  with  the  provisions  of  this  act." 

4.  The  constitution  of  Ohio,  of  1851,  took  effect  on  the  1st 
of  September  in  that  year.  It  declared  that  ''no  special  privi- 
leges shall  ever  be  granted  that  may  not  be  altered,  revoked, 
or  repealed  by  the  general  assembly."  (Art.  1,  Sec  2.)  "  The 
general  assembly  shall  pass  no  special  act  conferring  corpo- 
rate powers."  (Art.  13,  Sec.  1.)  "  Corporations  may  be  formed 
under  general  laws,  but  such  general  laws  may  from  time  to 
time  be  altered  or  repealed."  (Art  13,  Sec.  2.) 

5.  On  the  15th  of  June,  1853,  the  Junction  company  be- 
came consolidated  with  the  Toledo,  Norwalk  &  Cleveland 
Company,  pursuant  to  the  provisions  before  mentioned  of  the 
acts  of  January  20,  1851,  and  March  3,  1851. 

6.  The  act  of  April  10,  1856,  4  Curwen  2791,  authorizes 
railroad  companies  of  Ohio  to  consolidate  with  such  compa- 
nies of  other  states.  The  third  section  declares  that  such  con- 
solidated companies  respectively  "  shall  be  deemed  and  taken 
to  be  one  corporation,  possessing  within  the  state  all  the 
rights,  privileges  and  franchises,  and  subject  to  all  the  restric- 
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tions,  liabilities  and  duties  of  sach  corporations  of  this  state 
so  consolidated."  It  was  provided  that  the  old  stock  should 
be  extinguished,  that  a  board  of  directors  of  the  consolidated 
company  should  be  elected,  and  that  new  stock  should  be 
created  and  issued  to  the  parties  entitled  to  it.  Those  refus- 
ing to  receive  it  were  to  be  paid  the  highest  market  price  for 
their  old  stock. 

The  seventh  section  enacts  "  that  suits  may  be  brought  and 
maintained  against  such  new  corporation  in  the  courts  of  this 
state,  for  all  causes  of  action,  in  the  same  manner  as  against 
other  railroad  companies  of  this  state." 

7.  On  the  11th  of  February,  1869,  by  an  agreement  of  that 
date,  the  Cleveland  &  Toledo  and  the  Lake  Shore  Railroad 
Company  became  consolidated  under  the  name  of  the  Lake 
Shore  Railway  Company. 

On  the  6th  of  April,  1869,  the  Lake  Shore  and  the  Michi- 
gan Southern  &  Northern  Indiana  Railroad  Companies  were 
duly  consolidated  under  the  name  of  the  Lake  Shore  &  Michi- 
gan Southern  Railway  Company. 

Shields,  the  plaintiflF  in  error,  was  an  employe  of  this  com- 
pany when  he  ejected  Ulrich. 

8.  The  act  of  April  25,  1873,  provides  that  "any  corpora- 
tion operating  a  railroad  in  whole  or  in  part  in  this  state  may 
demand  and  receive,  for  the  transportation  of  passengers  over 
said  road,  not  exceeding  three  cents  per  mile,  for  a  distance  of 
more  than  eight  miles." 

The  defendant  in  error  insists  that  the  power  of  the  com- 
pany in  the  case  in  hand  was  fixed  and  limited  by  this  act. 
The  plaintiflf  in  error  denies  this,  and  maintains  that  the  elev- 
enth section  of  the  first  named  act  of  1846  is  the  governing 
authority. 

In  support  of  this  view,  it  is  further  maintained  that  this 
section  was  a  contract,  and  that  it  was  simply  transferred  to 
each  successive  consolidated  corporation,  including,  finally,  the 
Lake  Shore  <fe  Michigan  Southern  Railway  Company,  and  that 
at  the  time  of  the  occurrence  here  in  question  it  was  in  full 
force. 

This  renders  it  necessary  to  consider  the  legal  Btatus  and 
character  of  the  new  corporation.  In  the  present  state  of  the 
law,  a  few  remarks  upon  the  subject  will  be  sufficient. 

The  legislature  had  provided  for  the  consolidation.    In  each 
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case,  before  it  took  place,  the  original  companies  existed  and 
were  independent  of  each  other.  It  could  not  occur  without 
their  consent.  The  consolidated  company  had  then  no  exist- 
ence. It  could  have  none  while  the  original  corporations  sub- 
sisted. All — the  old  and  the  new — could  not  co-exist.  It  was 
a  condition  precedent  to  the  existence  of  the  new  corporation 
that  the  old  ones  should  first  surrender  their  vitality  and  sub- 
mit to  dissolution.  That  being  done,  eo  instanti  the  new  cor- 
poration came  into  existence.  But  the  franchise  alone  to  be  a 
corporation  would  have  been  unavailing  for  the  purposes  in 
view. 

There  is  a  material  difference  between  such  an  artificial 
creation  and  a  natural  person.  The  latter  can  do  anything  not 
forbidden  by  law.  The  former  can  do  only  what  is  authorized 
by  its  charter.  Kailroad  Company  v.  Harris,  12  Wall.  65. 
It  was  therefore  indispensable  that  other  powers  and  fran- 
chises should  be  given.  This  was  carefully  provided  for.  The 
new  organization  took  the  powers  and  faculties  designated  in 
advance  in  the  acts  authorizing  the  consolidation — no  more 
and  no  less.  It  did  not  acquire  anything  by  mere  transmis- 
sion. It  took  everything  by  creation  and  grant.  The  language 
was  brief,  and  it  was  made  operative  by  reference.  But  this 
did  not  aflfect  the  legal  result.  A  deed  inter  partes  may  be 
made  as  effectual  by  referring  to  a  description  elsewhere  as  by 
reciting  it  in  full  in  the  present  instrument.  The  consequence 
is  the  same  in  both  cases. 

If  the  argument  of  the  learned  counsel  for  the  plaintiff  in 
error  be  correct,  the  constitutional  restrictions  can  be  readily 
evaded.  Laws  may  be  passed,  at  any  time,  enacting  that  all 
the  valuable  franchises  of  designated  corporations  antedating 
the  constitution  shall,  upon  dissolution,  voluntary  or  other- 
wise, pass  to  and  vest  in  certain  newly  created  institutions  of 
the  like  kind.  The  claim  of  the  inviolability  of  such  franchises 
would  rest  on  the  same  foundation  as  the  affirmation  in  the 
present  case»  The  language  of  the  constitution  is  broad  and 
clear,  and  forbids  a  construction  which  would  permit  such  a 
result. 

When  the  consolidation  was  completed,  the  old  corporations 
were  destroyed,  a  new  one  was  created,  and  its  powers  were 
"  granted  "  to  it,  in  all  respects,  in  the  view  of  the  law,  as  if 
the  old  companies  had  never  existed,  and  neither  of  them  had 
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ever  enjoyed  the  franchises  so  conferred.  The  same  legisla- 
tive will  created  and  endowed  the  new  corporation.  It  did 
one  as  much  as  the  other.  In  this  respect,  there  is  no  ground 
for  any  distinction. 

These  views  are  sustained  by  several  well-considered  cases 
exactly  in  point.  One  of  them  embodies  the  unanimous 
judgment  of  this  court.  Clearwater  v.  Meredith,  1  Wall. 
25;  McMahan  v.  Morrison,  10  Ind.  172;  State  of  Ohio  v.  Sher- 
man, 22  Ohio  St.  411;  Shields  v.  the  State  of  Ohio,  26  Id.  86. 

The  constitutional  provision  that  "  no  special  privileges  or 
immunities  shall  ever  be  granted  that  may  not  be  altered,  re- 
voked, or  repealed  by  the  general  assembly  ''  entered  into  the 
acts  under  which  the  consolidations  were  made,  and  rendered 
the  corporations  created  and  the  franchises  conferred  subject 
to  repeal  and  alteration,  just  as  if  they  had  been  expressly  de- 
clared to  be  so  by  the  act.  The  act  of  1873,  in  the  particular 
in  question,  was  a  legitimate  exercise  of  the  reserved  power  of 
alteration,  and  was  therefore  valid.  Parker  v.  The  Metro- 
politan Kailroad  Co.,  109  Mass.  506. 

Another  branch  of  the  argument  of  the  counsel  for  the 
plaintiff  in  error  calls  for  some  further  remarks. 

It  is  urged  that  the  franchise  here  in  question  was  property 
held  by  a  vested  right,  and  that  its  sanctity,  as  such,  could 
not  be  thus  invaded.  The  answer  is  consensus  facit  jus.  It 
was  according  to  the  agreement  of  the  parties.  The  company 
took  the  franchise  subject  expressly  to  the  power  of  alteration 
or  repeal  by  the  general  assembly.  There  is,  therefore,  no 
ground  for  just  complaint  against  the  state. 

Where  an  act  of  incorporation  is  repealed,  few  questions  of 
difiiculty  can  arise.  Equity  takes  charge  of  all  the  property 
and  effects  which  survive  the  dissolution,  and  administers  them 
as  a  trust  fund,  primarily  for  the  benefit  of  the  creditors.  If 
anything  is  left,  it  goes  to  the  stockholders.  Even  the  execu- 
tory contracts  of  the  defunct  corporation  are  not  extinguished. 
Curran  v.  State  of  Arkansas,  15  How.  304. 

The  power  of  alteration  and  amendment  is  not  without 
limit.  The  alterations  must  be  reasonable;  they  must  be  made 
in  good  faith,  and  be  consistent  with  the  scope  and  object 
of  the  act  of  incorporation.  Sheer  oppression  and  wrong 
can  not  be  inflicted  under  the  guise  of  amendment  and 
alteration.    Beyond  the  sphere  of  the  reserved  powers,  the 
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vested  rights  of  property  of  corporations,  in  such  cases,  are 
surrounded  by  the  same  sanctions  and  are  as  inviolable  as  in 
other  cases.  Two  authoritative  adjudications  throw  a  strong 
light  from  opposite  directions  upon  this  subject.  We  cite 
them  only  for  the  purpose  of  illustration.  In  Miller  v.  N.  Y. 
&  E.  Railroad  Co.,  21  Barb.  (N.  Y.)  513,  the  legislature 
under  the  reserved  power  of  alteration,  required  the  company, 
which  had  been  previously  incorporated,  to  construct  a  high- 
way across  their  road.  The  work  was  expensive  and  of  no 
benefit  to  the  company.  The  act  imposing  the  burden  was 
held  to  be  void. 

In  Mayor  and  Aldermen  of  Worcester  v.  Norwich  and  Wor- 
cester R.  R.  Co.  and  others,  109  Mass.  103,  the  legislature  had 
passed  an  act  requiring  the  railroad  companies  therein  nameil 
to  unite  in  a  passenger  station  in  the  city  of  Worcester  (the 
place  to  be  fixed  as  provided),  to  extend  their  tracks  in  the  city 
to  the  union  station,  and,  after  the  extension,  to  discontinue 
parts  of  their  existing  locations.  The  act  was  held  to  be  con- 
stitutional and  valid,  being  a  reasonable  exercise  of  the 
right  reserved  to  the  legislature  to  amend,  alter  or  repeal  the 
charters  of  those  companies.  See  also.  Commonwealth  v. 
Essex  Company,  13  Gray  (Mass.)  239,  and  Crease  v.  Babcock, 
23  Pick.  (Mass.)  334. 

It  is  unnecessary  to  pursue  the  subject  further  in  this  case. 

Judgment  affirmed. 

Mk.  Justice  Field  and  Mb.  Justice  Strong  dissented. 

Mr.  Justice  Strong  :  I  dissent  from  the  judgment  in  this 
case. 

I  agree  that,  by  the  consolidation  effected  under  the  statutes, 
a  new  corporation  was  created,  with  the  powers  and  restric- 
tions of  the  constituent  corporations.  I  agree,  therefore,  that 
the  legislature  reserved  the  power  to  repeal,  alter,  or  amend 
the  charter.  But  I  deny  that  under  this  reserved  power  it  was 
competent  for  the  legislature  to  take  away  the  right  given  to 
the  company  to  charge  such  freight  and  tolls  as  the  directors 
might  deem  reasonable,  while  at  the  same  time  continuing  the 
company  in  existence,  subject  to  all  the  duties  imposed  upon 
it.    Such  an  alteration  is  taking  away  the  property  of  the 
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company  without  compensation,  as  much  as  would  bo  taking 
away  its  lands. 

Mr.  Chief  Justice  Waitb  did  not  sit  in  this  case,  nor  take 
any  part  in  deciding  it. 

(The  opinion  is  weakened  by  the  fact  that  the  Chief  Justice 
and  Justice  Harlan  did  not  participate,  see  page  326  and  mem- 
orandum, opposite  table  of  cases,  and  that  Justices  Field  and 
Strong  dissented;  leaving  it  the  opinion  of  only  five.)* 

Section  Two. 
Pick  T.  Chicago  &  North- Western  By.  Co.,  6  Biss.  177. 

Charters  of  original  companies  being  subject  to  legislative  alteration, 
the  consolidated  corporation  is  subject  to  subsequent  legislation 
as  to  fares. 

Bill  in  federal  court,  Wisconsin,  by  bondholders  against  the 
state  officials  and  the  railroad  company  for  an  injunction  pre- 
venting them  from  enforcing  an  act  of  the  legislature  limiting 
railroad  fares,  on  the  ground  that  it  impaired  their  security 
and  contract. 

The  company  was  created  by  the  consolidation  of  several 
companies,  organized  under  the  laws  of  Wisconsin  and  Illinois, 
respectively;  the  new  corporation  was  confirmed  by  act  of  the 
legislature  of  Wisconsin,  March  8,  1862. 

Motion  heard  before  Davis,  Drummond  and  Hopkins,  J  J. 
Opinion  by  Dbumtmond,  J.,  for  the  court,  in  substance  as  follows : 

The  charter  of  railroad  corporations,  under  the  constitution 
of  Wisconsin  "  may  be  altered  or  repealed  by  the  legislature 
at  any  time  after  their  passage."  This  condition  is  the 
same  as  if  specifically  incorporated  in  all  the  numerous 
grants  under  which  the  Chicago  &  North- Western  Railway 
Co.  now  claims  its  rights  of  franchise  and  property,  and  be- 
came a  part  of  every  contract  or  mortgage  made  by  said  com- 
pany or  by  any  of  its  numerous  predecessors  under  which  it 
claims  the  share,  and  bondholders  took  their  stock  or  securities 
subject  to  this  paramount  condition  and  of  which  they  had 
notice;  if  the  corporation  could  clothe  its  creditors  with  an  ab- 

1  No  special  privilege  accompanies   St.  Louis,  etc.,  v.  Gill,  15 S.  C.  R.  484, 
property  into  the  hands  of  a  purchaser  487,  and  citations, 
unless  statute  expressly  so  direct. 
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solate  and  nnchangeable  right  it  wonld  enable  the  corporation 
by  its  own  act  to  abrogate  a  constitntional  provision*  *'  This 
principle  is  not  changed  because  authority  is  given  by  the 
legislature  of  the  state  to  a  corporation  to  consolidate  with  a 
corporation  of  another  state.  The  corporation  of  this  state  is 
still  subject  to  the  constitution  of  Wisconsin,  and  there  is  no 
power  anywhere  to  remove  it  beyond  the  reach  of  its 
authority." 

The  legislature  had  the  right  to  alter  the  terms  of  the  char- 
ter; the  fact  that  such  alteration  might  affect  the  value  of  the 
property  or  franchises,  can  not  touch  the  question  of  power  in 
the  legislature.  The  fact  that  grants  of  land  were  made  b\^ 
congress  to  the  state  can  not  change  the  rights  of  the  corpo- 
ration or  of  the  creditors.  If  the  state  has  not  performed  the 
trust,  it  must  answer  to  the  United  States. 

Section  Theee. 

Campbell  et  al.  t.  Tlie  marietta  &  Cincinnati  Eallroad  Co.,  23  Ohio 

State  Reports,  168.^ 

Besirictlon  as  to  the  rates  of  fare  is  binding  on  consolidation. 

The  property  of  an  insolvent  railroad  company  was,  by  au- 
thority of  a  statute,  sold  to  its  stockholders  and  creditors,  who 
were  organized  into  a  corporation  for  that  purpose.  It  is  held 
that  the  statute  being  silent  on  the  topic,  the  new  organization 
takes  the  property  subject  to  the  restrictions  as  to  rates  of 
fare  in  the  charter  of  the  original  company. 

A  connecting  road  was  sold  under  judicial  process  to  the 
new  organization;  it  is  held  that  such  other  road  remains  sub- 
ject to  the  restrictions  as  to  fares  contained  in  its  charter. 
These  restrictions  and  not  those  of  the  purchasing  company's 
charter  must  control;  to  hold  otherwise  would  make  an  inequal- 
ity in  the  bidding,  as  the  purchase  price  would  be  affected  by 
the  unequal  restrictions  in  the  various  charters  of  the  bidders. 

The  connecting  road  must  be  held  to  have  been  bought 
under  other  statutes  and  not  under  the  original  company's 
charter,  which  authorized  it  to  locate  and  construct  branches; 
these  terms  do  not  include  the  power  to  purchase  a  road  con- 
structed under  a  different  charter. 

1  The  briefs  are  extensive  and  interesting. 
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Section  Four. 

The  Indianapolis,  Gineinnati  &  Latajette  Bailroad  Co.  t.  Jones,  29  Indi- 
ana 465.^ 

Consolidated  company  directly  liable  for  constitnenfs  torts. 

Suit  against  a  consolidated  corporation  for  killing  of  a  steer 
by  one  of  the  constituents,  prior  to  the  consolidation. 

The  consolidation  is  directly  liable;  plaintiif  should  have 
averred  the  facts  of  the  consolidation,  but  not  having  done  so 
and  no  objection  being  raised  his  verdict  is  good. 

Process  could  not  have  been  served  on  the  constituent.  It  had 
ceased  to  be  a  separate  legal  entity.  "  Instead  of  two,  there 
was  now  but  one  corporation,  made  up  of  the  mingled  ele- 
ments of  the  two  pre-existing  companies,  so  combined  and% 
merged  that  neither  could  be  separately  identified  or  brought 
into  court."  All  their  property  is  vested  in  the  new  one.  No 
provision  is  made  by  the  consolidation  statute  as  to  debts. 
The  analogy  of  the  law  does  not  allow  injustice  to  be  done, 
hence,  as  the  former  company  can  not  be  sued,  the  new  com- 
pany must  be  deemed  directly  liable  to  suit  for  the  debts  and 
liabilities  of  the  old. 


Section  Five. 

Tlie  Selma,  Borne  &  Dalton  B.  B.  Co.  t.  Harbin,  40  Ga.  706. 

Consolidation  not  liable  wlthont  bein^  bronght  into  court  to  hare 
judgment  against  it  in  suit  pending  against  constituent  at  time 
of  consolidation. 

Action  against  the  Dalton  &  Jacksonville  Railroad  Company 
as  garnishee,  pending  which  said  company  was  consolidated 
with  two  others,  by  agreement  in  writing,  to  "  unite  together 
so  as  to  form  one  consolidated  company,  with  all  the  rights, 

'  Same  nase  in  95  Am.  Dec.  654,  (Kansas),  34  Pac.  Rep.  805;  86  Pac. 

with  note,  citing  McMahon  v.  Mor-  Rep.  724.    The  corporations  working 

rison,    79   Am.   Dec.    420;  State    v.  jointly,  though  without  authority,  are 

Bailey,  79  A.m.  Dec.  405:  Columbus  still  liable  for  injuries  through  negli- 

V.  Powell,  40  Ind.  41;  JelTerson  v,  gence.    B.  &  O.  v.  Meyers,  10  C.  C. 

Hendricks,  41  Ind.  60.  A.  485. 

See  also  Berry  v.  K.  C,  etc.,  Co. 
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privileges  and  franchises  belonging  to  either"  of  them,  in  order 
to  act  as  one  company.  "  All  the  debts,  contracts  and  obliga- 
tions and  liabilities  of  each  one  of  said  parties  to  this  contract 
and  agreement  are  hereby  assumed  by  the  consolidated  com- 
pany formed  under  this  contract."  The  agreement  bound 
each  to  procure  legislative  sanction  of  the  agreement  and  con- 
solidation; which  was  done  in  Georgia  and  Alabama,  and  the 
name  changed  to  "  The  Selma,  Rome  &  Dalton  Railroad  Com- 
pany." 

Thereafter  plaintiflTs  counsel  obtained  an  order  reciting  that 
service  of  garnishment  had  been  served  on  the  Dalton  &  Jack- 
sonville Railroad  Company,  "  that  said  Dalton  &  Jacksonville 
Railroad  Company,  whose  name  has  been  (since  the  service  of 
said  summons)  changed  to  that  of  The  Selma,  Rome  &  Dalton 
Railroad  Company,  has  never  filed  any  answer  to  said  sum- 
mons," and  ending,  "  that  he  now  recover  of  said  railroad 
company,  but  now  known  as  The  Selma,  Rome  &  Dalton  Rail- 
road Company,  the  full  amount,"  etc.,  etc.  This  judgment  the 
consolidated  company  moved  to  set  aside.  Motion  refused; 
reversed. 

The  act  allowing  consolidation  expressly  provides  that  each 
company  should  continue  liable  to  third  persons  for  all  obliga- 
tions. This  provision  of  the  act  can  not  be  carried  out  if  the 
Rome  &  Jacksonville  Railroad  has  ceased  to  exist.  For  the 
purpose  of  enfomng  its  obligations  upon  it,  those  whom  it 
owes  may  treat  it  as  still  existing  and  recover  judgment  against 
it.  And  this,  in  fact,  is  nothing  but  what  the  Code,  section 
1643,  had  previously  enacted.  The  new  company's  under- 
taking is  an  additional  security,  a  new  remedy,  a  contract,  but 
not  a  part  of  the  charter,  and  to  be  enforced  only  as  the  con- 
tract of  individuals,  by  direct  suit,  giving  the  company  notice 
thereof  and  an  opportunity  to  deny  it.  It  can  not,  as  here,  be 
enforced  without  any  evidence  being  taken  proving  its  existence. 
Even  in  a  direct  suit  against  the  new  company  there  would 
have  to  be  proof  that  it  had  undertaken  to  pay  the  debts  of 
the  old  companies.  "  Is  it  liable  for  them  under  the  act  of 
1866,  except  by  its  contract?"  The  judgment  was  illegal; 
there  was  no  notice  to  the  new  company,  and  no  proof  that  it 
was  liable,  or  had  ever  made  such  a  contract  as  it  now  appears 
was  made. 


liabilities  of  thk  sucgbedina  gobpobation.  401 

Section  Six, 

Dayis  t.  Proyidenee  &  Worcester  B.  B.  Go.,121  Mass.  134. 

Lessee  liable  for  fire  set  by  its  engine  yyhile  rnnningr  upon  lessor's 

road. 

Defendant  company,  running  its  trains  upon  a  road  belong- 
ing to  another  company,  is  liable  for  injuries  caused  by 
tire  set  bv  its  locomotive.  It  has  been  held  that  the  owner  of 
the  road  is  liable  for  injuries  caused  by  the  locomotive  of 
another  corporation,*  using  its  track  under  a  lease  or  other 
agreement.  The  owner  of  the  road  can  not  relieve  itself  from 
its  statute  liability  by  merely  leasing  its  property  to  some 
other  party.  But  the  lessee  or  other  corporation  owning  the 
engine  is  also  liable;  it  comes  literally  under  the  statute;  the 
fire  is  communicated  by  its  engine,  in  its  lawful  use  of  the  road 
for  its  own  profit  and  business;  the  route  for  the  time  being  is 
the  route  of  the  defendant,  the  mischief  is  done  by  it,  and  there 
is  no  reason  why  it  should  not  be  held  liable,  although  the  law 
has  given  to  the  injured  party  the  right,  if  he  sees  fit,  to  seek 
his  remedy  against  the  corporation  owning  the  road. 

Section  Seven. 

Illinois  Central  B.  B.  Co.  t.  Kanonse,  89  lU.  273. 

Lessee  liable  for  stock  killed  hj  its  train  running^  on  lessor's  nnfenced 

road. 

Action  against  the  Illinois  Central  Eailroad  Company  to  re- 
cover value  of  animals  killed  by  one  of  its  trains  running  upon 
the  unfenced  road  of  the  Peoria  &  Oquawka  Company;  the 
running  arrangement  required  the  owning  road  to  keep  the 
same  in  repair;  the  defendant  was  to  pay  a  certain  portion  of 
its  earnings  on  that  road  for  the  use  thereof.  The  owning 
company  retained  possession  and  use  of  the  road  for  its  own 
business. 

Defendant  held  liable;  declaration  being  in  case  under  the 

>  IngersoU  v.  Stockbridge  &  P.  R.  R.,  8  Allen,  488;  Daniels  v.  Hart,  118 
Maas.  543. 
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statute.  Defendant  contends  that  it  had  a  mere  license  to  ran 
on  the  track,  no  authority  to  enter  on  or  fence  the  land  on  the 
sides  of  the  track,  and  no  obligation  to  do  so,  hence  no  liability 
for  not  doing  it.^  Defendant's  citations  fully  sustain  the  po- 
sition, but  this  court  can  not  concur  therein. 

It  has  been  held  that  the  company  using  the  track  is  not 
liable  for  injury  to  a  cow  caused  by  defect  in  a  cattle  guard 
which  the  owner  of  the  track  was  under  obligation  to  main- 
tain.' Bedfield,  in  his  treatise  on  Railways,  questions  the 
soundness  of  this,  and  suggests  that  both  companies  are  liable, 
one  for  suffering  the  road  to  be  used  in  that  condition,  the 
other  for  using  it.*  In  the  present  case  the  owner  company 
would  clearly  be  liable  if  sued,  having  the  duty  by  the  agree- 
ment to  fence  the  road.  The  defendant  is  also  liable  for  using: 
a  defective  road;  public  policy  requires  that  it  should  be  re- 
sponsible for  injury  resulting  from  using  a  defective  road;  they 
knew  the  defects  when  they  made  the  agreement,  and  they 
took  the  road  knowing  the  risk.  The  fencing  law  was  enact^ 
for  the  public  good;  it  would  bo  defeated  if  an  irresponsible 
owner  could  lease  an  unfenced  road  to  a  responsible  company 
which  would  not  be  liable  for  the  injuries.  The  company  using 
the  road  is  pro  hoc  vice  the  owner,  and  it  has  been  so  held.* 


Section  Eight. 

Wabash,  St  Lonls  &  PaciEc  By.  Co.  t.  Peyton,  106  HI.  594. 

Lessee  liable  for  death  occasioned  by  its  engine,  althongh  lesfior's  yard- 
master  committed  the  negligrence  which  caused  the  accident 

Defendant  railroad  company  ran  its  cars  under  a  lease  upon 
a  portion  of  the  track  of  another  company.  The  lessor  com- 
pany retained  the  control  of  the  defendant's  trains,  the  switch 
engine  of  the  lessor  made  up  defendant's  trains;  when  defend- 
ant performed  that  service  it  was  under  the  direction  of  lessor's 
yardmaster.    A  train  was  thus  made  up,  when  some  one  threw 

'  Citing  Whitney  t.  The  Atlantic  &       »  Parker  v.  Renfiselaer  A;  Saratoga 
St  Lawrence  R.  R.   Co.,  44  Maine,   Railway,  16  Barb.  (N.  Y.)  315. 
862;  Wyman  v.  Penobscot  &  Kenne-       *Redfield  on  Railways,  420. 
bee  R.  R.  Co.,  46  Maine  162.  *  Clement  v.  Canfield,  28  Vt.  802. 
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loose  boards  upon  the  track;  the  yardmaster,  in  removing 
them,  left  one  so  near  the  track  that  it  was  struck  by  defend- 
ant's engine  and  forced  through  a  fence  and  caused  the  death 
of  a  person.  The  defendant  was  held  liable;  it  is  not  released 
by  reason  of  having  placed  its  own  engines  and  servants  under 
the  control  of  the  other  company's  yardmaster,  who,  by  reason 
of  the  lease  and  agreement,  became  pro  hao  vice,  for  the  time 
and  place,  the  servant  of  the  defendant.  The  defendant  could 
not  exonerate  itself  from  its  legal  duties  and  responsibilities 
by  contract  with  others,  unless  released  by  the  general  assembly. 
Again,  the  defendant,  when  receiving  its  franchises,  assumes 
the  duty  of  using  care  for  the  safety  of  all  persons;  hence  it 
should  and  easily  could  have  kept  the  track  in  safe  condition 
and  prevented  the  injury;  it  made  this  portion  of  the  track  its 
own  by  using  it.  It  is  unnecessary  to  inquire  whether  the 
lessor  company  is  also  liable;  if  it  is,  the  plaintiff  had  her  op- 
tion to  sue  either  alone,  and  it  may  be  both,  as  tort  feasors; 
but  she  is  not  required  to  sue  either  one  instead  of  the  other, 
or  to  sue  both  jointly. 

Section  Xine. 

North  Carolina  R.  B.  Go.  y.  Drew,  8  Woods  601. 

Consolidation  takes  property  subject  to  equities  existing  agrainst  con- 
stituent. 

Bill  in  federal  court  upon  foreclosure  of  railroad  mortgages. 
Opinion  by  Bradley,  Circuit  Justice,  substantially  as  follows : 

Dibble  and  his  associates  having  purchased  a  railroad,  which 
was  then  subject  to  a  vendor's  lien,  became  incorporated  as  pur- 
chasers and  owners  of  the  property.'  This  company  so  formed, 
being  constituted  of  the  same  persons,  only  clothed  with  cor- 
porate powers,  received  the  property  subject  to  said  lien.  This 
company  thereafter  consolidated  with  another."  The  law  made 
it  a  term  of  the  consolidation  that  the  consolidated  company 
should  assume  all  the  debts  and  obligations  of  the  f  onner  com- 
pany. "This  consolidation,  by  which  the  two  companies 
joined  their  properties  together,  did  not  discharge  the  lien." 

*  Act  of  legislature  of  Florida,  June  for  prior  years,  are  also  a  charge  on 
24, 1869.  the  property;  extensive  discussion  in 

'  Act  of  June  24,  1869,  Sec.  14.  Bloxham  v.  Flo  i  la,  C.  &  P.  R.  Co., 

*  T^es   (though  not  yet  assessed)  17  Southern  903. 
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The  property  of  the  Tallahassee  company  was  brought  into 
the  common  concern  with  all  pre-existing  equities  attaching 
thereto.  The  consolidated  company  having,  as  one  of  its  com- 
ponent parties,  the  Tallahassee  company,  which  held  subject  to 
the  lien,  can  not  be  regarded  as  a  hona  fde  purchaser  without 
notice.  The  notice  with  which  that  company  was  affected,  in 
relation  to  the  property  brought  with  it  into  the  common  fund, 
affected  also  the  consolidated  company.  Besides,  the  persons 
who  held  the  principal  stock  in  and  controlled  the  one  com- 
pany, likewise  held  the  principal  part  of  the  stock  in  and  con- 
trolled the  other  company."  The  bondholders  having  entered 
into  an  amicable  arrangement,  do  not  contest  the  lien.  The 
vendor's  lien  is  held  good.* 


Section  Ten, 

Charity  Hospital  t.  New  Orleans  Gas  Liffht  Co.,  4  Southern  483. 

The  consolidated  company  must  fnrnish  gas  free  to  the  hospital  as 

agreed  by  the  original  company. 

The  New  Orleans  Gas  Light  Company  was  by  its  charter 
obligated  to  give  gas  free  to  the  Charity  Hospital;  expiration 
of  the  charter  was  fixed  at  April  1, 1875,  but  was  subsequently 
extended  to  April  1,  1895;  said  company  was  on  March  29, 
1875,  consolidated  with  the  Crescent  City  Gas  Light  Company, 
which  was  at  the  time  in  the  exercise  of  a  privilege  claimed  to 
be  exclusive  for  furnishing  gas.  It  was  held  that  the  new 
company,  the  result  of  this  consolidation,  must  continue  to 
furnish  the  gas  free  to  the  hospital. 

The  charters  of  the  two  former  companies  terminated  their 
existence*  on  March  29,  1875;  all  the  "  powers,  rights,  liabili- 
ties and  vitality  which  both  possessed  at  that  very  moment 
were  infused  and  incorporated  into  the  new  company,  which 
was  then  born  of  the  amalgamation.  The  very  legal  existence 
of  the  defendant  company  hangs  upon  the  vivifying  breath  of 
that  legal  creation.    It  seems  quite  natural  for  the  defendant, 

^  There  is  an  extended  discussion  of  •  Gas    Co.  ▼.  Manufacturing  Co., 

and  decision  as  to  the  rights  of  several  115  U.  S.  697;   6  S.  C.  K.  272;  Fee 

other  parties  upon  the  different  divis-  Case,  35  La.  Ann.  416. 
ions  of  the  roads. 
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in  its  present  attitude,  to  continue  to  draw  the  breath  of  life 
from  the  new  being  created  out  of  the  union  of  its  parents, 
who  ceased  to  exist  at  its  birth,  while  it  unnaturally  repudi- 
ates the  essential  conditions  legally  imposed  on  its  creation." 
Even  when  no  provision  is  made,  the  new  company  "  has 
been  held  liable  to  all  the  obligations  of  the  former  ones,  to 
the  very  necessity  of  the  case,  and  to  prevent  the  failure  of 
justice."  * 

Section  Eleven. 

Chicago,  Bock  Island  &  PaciEe  Railroad  Go.  t.  Moffitt,  75  III.  524. 

Consolidation  liable  for  orerflow  eansed  by  obstruction  placed  by  con- 
stituent. 

Suit  for  damages  caused  to  plaintiflTs  land  by  bridge  on  de- 
fendant's road,  causing  an  obstruction  and  diversion  of  the 
waters  of  a  stream,  thereby  making  same  overflow  the  land. 
The  bridge  was  built  by  the  Peoria  &  Bureau  Valley  Kail- 
road  Company,  which  was  thereafter  amalgamated  with  the 
Chicago  &  Eock  Island  Eailroad  Company,  and  thus  formed 
the  defendant  company,  the  Chicago,  Eock  Island  &  Pacific 
Eailroad  Company. 

Defendant  contended  that  the  nuisance  was  created  by  the 
original  company,  and  that  the  defendant  should  be  consid- 
ered as  a  grantee  whose  grantor  had  created  a  nuisance,  and 
can  not  be  held  liable  without  notice  and  request  to  abate. 

There  was  a  statutory  and  continuing  duty  to  restore  the 
stream  to  a  safe  condition;  *  the  corporation  on  which  it  was  im- 
posed and  its  lessee,  amalgamated  by  authority  of  the  statute, 
form  the  component  parts  of  the  defendant:  such  new  amalgam- 
ated corporation  succeeds  to  all  the  faculties  and  rights  of  the 
several  components,  and  must,  as  a  necessary  consequence,  be 
subject  to  all  the  conditions  and  duties  imposed  by  the  law  of 
their  creation;  defendant  is  an  artificial  being,  composed  of  two 
other  artificial  beings,  the  latter  being  the  tort  feasor  as  to  the 
original  construction  of  the  road;  defendant  is  charged  with 
the  same  duty  as  that  which  the  original  wrongdoer  violated, 

'  Field  on  a)rporationfl,  §  485;  Tay-   12  N.  Y.  486;  Cott  v.  The  Lewiston 
lor  on  the  Law  of  Ck)rporations,  §  425.   R,  R.  Co.,  86  N.  Y.  214. 
«  Brown  v  Cayuga  &  S.  R.  R.  Ck)., 
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and  hence  can  not  iosist  upon  notice  of  its  breach  and  request 
to  perform  it.  Defendant  can  not  be  considered  as  a  grantee 
of  a  grantor  who  created  a  nuisance.' 

The  authorities  are  not  uniform  as  to  necessity  of  notice  to 
one  who  continues  a  nuisance;  every  continuance  is  a  fresh 
nuisance."  The  doctrine  contended  for  is  not  applicable  to 
this  case;  and,  moreover,  the  record  shows  that  notice  was 
given. 

Section  Twelve. 

Western  Union  B.  B.  Co.  t.  Smith,  75  m.  496. 
Consolidation  iiable  in  assumpsit  for  debt  of  constituent. 

Assumpsit  against  the  Western  Union  R.  E.  Co.,  for  amount 
of  work  and  labor  done  for  the  Northern  Illinois  Railroad  Co., 
which  consolidated  with  The  Western  Union  Railroad  Co.  and 
formed  a  new  company  under  that  name.  Portion  of  the 
work  was  performed  before  and  a  portion  after  the  consolida- 
tion. The  articles  prc»vided  that  the  new  company  should 
assume  all  the  debts  and  liabilities  of  the  old  companies  and 
should  carry  out  and  perform  all  the  unexecuted  contracts; 
the  legislative  act  ratifying  the  consolidation  saves  the  rights 
and  remedies  of  creditors,  hence  the  creditor  has  his  action 
against  the  new  company. 

Section  Thirteen. 

Tlie  Eaton  &  Hamilton  B.  B.  Co.  t.  Hunt  et  al.,  20  Ind.  457. 

The  consolidated  company  may  be  sued  directly  for  the  constitoenVs 

debts. 

An  Indiana  corporation  was  consolidated  with  an  Ohio  cor- 
poration; it  was  agreed  that  the  latter  should  be  preserved 
and  remain  intact  as  if  no  consolidation  had  taken  place;  that 

>  Ab  in  Penruddock*B  case,  5  Rep.  taming  a  nuisance  although  it  re- 

100.  ceives  the  property  in  that  condition 

*  Brown  v.  Cayuga  &  S.  R.  R.  Co.,  from  the  state  itself.    Western  &  A. 

12  N.  Y.  486.  R.  Co.  v.  Cox  (Ga.),  20  S.  E.  68. 

A  corporation  is  liable  when  main- 
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the  organization  and  n^^me  of  the  former  should  cease  and  all 
its  property  and  franchises  be  transferred  to,  and  merged  in 
the  latter,  which  assumed  the  same,  and  was  to  pay  all  the 
debts  and  liabilities.  The  Indiana  company  had  issued  bonds 
and  mortgage  before  the  consolidation;  it  is  held  that  suit 
thereon  is  properly  brought  against  the  Ohio  company. 

Section  Foubteen, 

Warren  t.  Mobile  &  Montgomery  B.  B.  Co.,  49  Ala.  683. 
Consolidation  maj  be  sued  directly  for  deatli  loss  of  constitnent. 

Action  to  recover  damages  for  death  of  passenger  upon  a 
railroad.  The  corporations  owning  the  same  at  the  time  of  the 
accident,  afterward  became  consolidated  and  amalgamated 
with  another  corporation  and  thus  formed  a  consolidated  cor- 
poration which  was  made  defendant  to  the  suit;  judgment  was 
given  below  for  defendant  on  demurrer  to  the  declaration,  but 
reversed  above  and  defendant  held  liable. 

The  act  of  consolidation  provides  that  the  rights  of  the 
creditors  of  the  said  two  companies  shall  not  thereby  be  in 
any  way  affected.  It  continues  their  separate  existence,  and 
constitutes  the  president  of  the  new  organization,  in  law,  as 
to  service  of  process,  the  president  of  either  of  the  original 
corporations.*  The  new  company  was  authorized  to  dispose 
of  the  properties  and  collect  the  demands  of  each  of  said 
companies. 

The  purpose  of  the  act  was  not  to  prescribe  the  manner  in 
which  demands  were  to  be  enforced  against  the  original  com- 
panies, but  out  of  abundant  caution  to  make  sure  that  no 
remedy  should  be  lost  or  impaired.  The  action  might  have 
been  maintained  against  the  original  company,  and  "it 
might  also  have  been  necessary  to  bring  a  suit  against  the  de- 
fendant to  recover  the  assets.  The  law  abhors  circuity  of  ac- 
tion, and  there  is  no  good  reason  wjiy  the  defendant,  who  is  to 
pay,  may  not  be  directly  sued." " 

>  Acts  1868,  p.  83.  How.  ^*88;  Ready  &  Banks  t,  Tusca- 

« ating  Philadelphia,  Wilmington  loosa,  6  AJa.  827;  1  Tidd's  Practice,  9. 
&  Baltimore  B.  R.  Co.  v.  Howard,  18 
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Section  Fifteen. 
8t  Lonis  k  San  Francisco  B.  B,  t.  Marker,  41  Arkansas  542. 
Consolidation  held  directly  liable  for  injory  to  constitaent's  employe. 

Action  against  a  railway  company  for  personal  injuries  sus- 
tained in  its  service  by  a  laborer  on  a  construction  train. 
Plaintiff  alleged  that  he  sustained  the  injury  in  defendant's 
employment. 

Defendant's  third  plea  averred  that  defendant  was  not  the 
owner  of  the  railroad  nor  operating  the  same  at  the  date  of 
the  alleged  injury,  but  that  the  plaintiff  was  the  servant  of 
the  8t.  Louis,  Arkansas  &  Texas  Eailway,  a  corporation  with 
which  the  defendant  consolidated  about  one  month  thereafter. 

As  to  this  plea  the  supreme  court  says  that  as  the  articles 
of  consolidation  show  that  defendant  ''  assumed  the  payment 
of  all  debts  and  liabilities,  and  the  fulfillment  of  all  obliga- 
tions owing  by  the  companies  with  which  it  was  consolidated, 
it  is  not  to  be  supposed  that  there  was  any  extraordinary 
amount  of  merit  in  its  third  plea."  (Judgment  for  plaintiff 
reversed  on  other  grounds.) 

Section  Fifteen  (Continued). 

State  y.  Baltimore  &  L.  B.  Co.,  (Md.)  26  Atl.  865. 

Consolidation  liable  at  law  for  prior  ii^nry  to  serrant  of  constituent. 

• 

Employe  of  railroad  company  was  killed  in  the  service. 
The  company  was  afterward  consolidated  with  another.  Suit 
was  then  brought  directly  against  the  consolidation.  Held, 
properly  brought.  The  two  original  companies  ceased  to  exist; 
a  third  came  into  being;  it  "  comprehends  both  of  them.  It 
is  composed  of  both.  It  is  in  effect  both  united  into  one. 
Nothing  is  destroyed  by  the  consolidation;"  all  rights  and  all 
liabilities  are  preserved.  "  The  new  corporation  thus  created 
was  in  reality  the  embodiment  under  another  name  of  the 
two  formerly  existing.  They  had  been  joined  together  in 
every  faculty  and  function  and  molded  into  an  indivisible  unit 
with  none  of  their  rights  impaired  and  none  of  their  respon- 
sibilities abated."* 

'  It  is  said  that  it  would  be  a  bur-  defend  against  the  debts  incurred  by 
lesque  on  justice  to  allow  a  city  to   its  predecessor,  a  town.  City  of  Olney 
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Glereland,  ete.,  t.  Prewitt,  (Ind.)  88  N.  E.  867. 
Consolidation  directly  liable  at  law. 

Person  injured  by  railroad  company  which  subsequently 
forms  with  another  company  a  consolidated  company,  may  sue 
such  consolidation  for  such  injury  without  averring  that  it  as- 
sumed the  liability  of  the  constituent  company.  The  mere  act 
of  consolidation  involves  and  will  be  held  to  impl}'  such  as- 
sumption; the  articles  of  consolidation  need  not  be  pleaded;  it 
suffices  to  allege  consolidation.  ^'  The  suit  is  hot  based  on 
those  articles  as  a  contract  but  on  the  tort  of  the  C,  I.,  St.  L. 
&  C.  E.  Co.,  now  consolidated  with  and  operated  as  a  part  of 
said  appellant  company."  If  there  is  anything  in  the  articles 
tending  to  relieve  appellant,  it  should  have  been  pleaded  by 
appellant.  "  It  would  be  intolerable  that  a  corporation  should, 
by  consolidation,  become  possessed  of  all  the  property,  rights 
and  franchises  of  another  company  and  yet  avoid  all  its  obli- 
gations, debts  and  liabilities."  ^ 

Section  Sixteen. 

Goggin  T.  Tlie  Central  Railroad  &  Banking  Co.,  62  Ga.  685. 

Consolidation  liable  at  law  for  injury  to  constitnent's  passenger. 

Suit  for  damages  caused  by  railroad  company's  negligence 
in  carrying  the  plaintiff.  The  suit  is  brought  against  the  Cen- 
tral Eailroad  &  Banking  Company,  which  latter  company  did 
not  own  the  road  at  the  time  of  the  accident  but  which  subse- 
quently, and  under  authority  of  act  of  the  legislature,*  "  ab- 
sorbed the  former,  and  the  former  voluntarily  went  out  of 
existence  as  a  corporation."    The  act  made  the  new  company 

V.  Harvey,  50  in.  458.  A  town,  while  ing  one  the  plaintiff  should  aver  and 
not  liable  for  lumber  taken  by  a  pro-  prove  that  the  defendant  is  the  same 
visional  government,  is,  of  course,  corporation  under  both  names.  Lang- 
liable  if  the  town  itself  converts  such  borne  t.  Richmond  C.  Ry.  CJo.  (Va.) 
lumber  to  its  own  use.  City  v.  Rich-  S2  S.  E.  857;  same  case,  19  S.  £.  122, 
ardson,  89  Pacific  R.  886.  8ee  also  reversed  in  22S.  £.  159.  Eachcom- 
White  V.  City,  27  S.  W.  889,  and  ex-  pany  is  liable  at  law,  but  not  jointly, 
amine  White  v.  City,  28  S.  W.  1065.  after  consolidation. 

>  In  suit  against  succeeding  corpora-  'August,  1872,  p.  851. 
tion  for  injuries  done  by  the  preced- 
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liable  for  all  of  the  contracts  of  the  other,  but  was  silent  as  to 
torts.  The  new  company  is  nevertheless  held  liable  because, 
first,  the  word  contract  is  not  used  in  the  act  in  its  strict 
sense,  "  but  in  a  loose  and  comprehensive  signijBcation  as  mean- 
ing liabilities,  without  respect  to  the  means  by  which  they 
arose."  Assets  of  a  dissolved  corporation  can  not  be  with- 
drawn from  the  reach  of  creditors — Code,  §  1688 — in  which  sec- 
tion the  word  debts  is  used,  and  there  is  a  strong  probability 
that  it  was  meant  to  embrace  liabilities  of  all  classes,  torts  in- 
cluded. Those  having  claims  for  torts,  while  not  strictly 
creditors,  are  within  the  equity  of  these  statutes;  the  former 
company's  assets  all  passed  to  the  defendant  and  should,  in  its 
hands,  be  as  accessible  to  those  whom  the  former  company  had 
wrongfully  injured,  as  to  those  whom  it  had  promised  to  pay. 
And  secondly,  the  defendant  may  be  held  liable  because  the 
demand  is  on  contract  as  well  as  on  tort;  the  injury  being 
caused  by  not  properly  carrying  the  plaintiff  as  had  been  un- 
dertaken to  be  done.  And  it  makes  no  diiBference  that  the 
declaration  is  in  case  and  not  in  assumpsit,  and  that  the  grava- 
men is  the  breach  of  duty  instead  of  the  breach  of  contract; 
the  fonns  of  action  are  generally  immaterial  in  this  state;  the 
recovery  in  either  would  be  a  bar  to  another  suit,  and  the 

measure  of  damages  would  be  the  same. 

* 

Section  Seventeen. 

Wabasb,  St.  L.  k  P.  By.  Co.  y.  Ham,  5  S.  C.  R.  1081;  114  XT.  S.587;  revers- 
ing 15  Federal  763.    Compton  t.  Wabash,  etc.,  16  N.  E. 
110, 18  N.  E.  880,  45  Ohio  St  592. 

The  "Wabash"  system  is  liable  for  bonds  of  its  constituents,  bnt  not 

as  secured. 

The  contest  over  the  Wabash  consolidation  presents  a  most 
interesting  question,  and  most  striking  difference  of  opinion, 
Judge  Gresham  coming  to  one  conclusion,  Justice  Harlan  and 
Judge  Woods  agreeing  with  him  therein  and  refusing  a  rehear- 
ing. The  United  States  Supreme  Court,  however,  reverses 
them;  but  thereafter  the  Supreme  Court  of  Ohio  declines  to  fol- 
low the  latter's  opinion  and  decides  the  same  question  (then  be- 
fore it  by  another  plaintiff)  in  accordance  with  the  original 
opinion  of  Judge  Gresham,  one  judge  of  the  Ohio  court  dis- 
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senting.   Each  of  these  supreme  courts  declares  that  it  holds  in 
accordance  with  the  views  of  the  Supreme  Court  of  Indiana. 

Brief  statements  of  the  views  of  these  courts  on  this  ques- 
tion are  as  follows : 

Wabash,  St.  L.  &  P.  Ey.  v.  Ham,  5  Supreme  Court  Reporter 
1081,  reversing  15  Federal  Reporter  763  :  The  Wabash  road, 
defendant,  was  composed  of  sundry  other  roads  by  consoli- 
dation. Plaintiff  owned  the  bonds  of  one  of  the  constituent 
companies.  It  was  conceded  that  prior  to  the  consolidation 
his  bonds  were  unsecured,  but  he  insisted  that  because  of  the 
consolidation  they  became  a  lien  upon  the  property  transferred 
by  the  said  constituent  company  to  the  new  company. 

The  statutes  under  which  the  consolidations  were  effected 
declared,  inter  alia^  that  all  rights  of  creditors  of  the  constituent 
companies,  and  all  liens  upon  the  property  of  such  companies 
should  be  preserved  unimpaired;  all  debts  should  attach  to  the 
new  company  as  though  by  it  contracted;  and  that  the  former 
companies,  so  far  as  relates  to  their  creditors'  rights,  "  may  be 
deemed  to  be  in  existence  to  preserve  the  same."  Plaintiff's  con- 
tention briefly  stated  was  that  by  the  consolidation  his  debtor 
company  practically  became  extinguished,  and  was  succeeded 
by  the  new  company.  Very  much  like  as  if  an  individual  dies, 
becomes  bankrupt  or  makes  an  assignment;  in  all  of  which  and 
similar  cases  his  property  is  passed  to  the  administrator,  or 
assignee,  and  from  that  instant  the  prior  unsecured  creditors 
become  secured,  that  is,  their  demands  attach  as  liens  upon 
this  property;  it  is  from  thence  on  a  trust  fund.  In  this  conten- 
tion the  plaintiff  was  fully  sustained  by  the  Ohio  court  (Comp- 
ton  V.  Wabrsh,  etc.,  16  North  Eastern  110),  which  furthermore 
likened  the  case  to  adoptions  under  the  Roman  law,  marriages 
under  the  old  English  law,  or  even  to  a  party  becoming  a 
monk,  in  any  of  which  events  the  property  of  the  person  in 
question  would  be  turned  over  to  other  parties,  who,  however, 
from  thence  on,  would  hold  it  in  trust  for  the  creditors — the  lat- 
ter, therefore,  though  formerly  unsecured,  now  becoming  thus 
secured. 

The  United  States  Supreme  Court,  however,  declared  that 
the  principle  contended  for  applied  only  upon  dissolution,  or 
fraudulent  transfers,  saying  that  upon  consolidation  of  two  or 
more  solvent  corporations  under  authority  of  statute,  the  busi- 
ness of  the  old  corporations  is  not  wound  up  nor  their  property 
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sequestrated  ordisturbed ;  the  very  object  is  to  continue  the  busi- 
ness. Whether  the  old  are  dissolved,  or  continue  in  existence 
with  a  new  name  and  new  power,  depends  upon  the  terms  of 
the  agreement  and  statutes.  The  Ohio  statute  merged  the  old 
corporations  in  the  new,  which  succeeded  to  their  property  and 
assumed  their  liabilities  and  the  rights  and  liens  of  creditors; 
thus  liens  are  clearly  distinguished  from  other  liabilities.' 


Section  Seventeen  (Continued). 

Comments  by  the  author. 

Perhaps  we  may  be  pardoned  in  suggesting  that  the  United 
States  Supreme  Court  seems  to  have  the  better  reason.  Aside 
from  what  this  court  says,  it  may  be  said  that  the  creditor 
knew  when  he  lent  the  money  that  the  statute  allowed  consol- 
idation, and  that  the  company  might  avail  itself  thereof;  still 
he  was  willing  to  trust  it,  without  exacting  security,  though 
the  same  statute  in  terms  preserves  "  debts "  and  "'  liens." 
Hence,  he  knew  that  on  consolidation  there  might  be  *'  debts  " 
and  there  might  be  "liens,"  and  he  was  content  with  the 
former.  Moreover,  it  may  be  observed  he  loses  nothing  by 
the  consolidation,  he  simply  gains  an  additional  paymaster. 
The  analogies  of  the  Ohio  court  would  not  seem  to  be  appli- 
cable, because  in  all  the  cases  by  it  supposed,  the  corpn^s  of  the 
estate  is  passed  into  other  hands  for  the  purpose  of  being  dis- 
posed of,  i.  e,,  turned  into  cash  and  divided  among  the  creditors 
by  short  or  summary  methods,  whereas,  in  the  instance  under 
discussion,  the  new  company  is  formed  for  quite  an  opposite 
purpose. 

There  was,  however,  another  point  in  the  case,  the  one  on 
which  the  decision  of  Judge  Gresham  rests,  and  on  which  the 
Ohio  Supreme  Court  coincides  with  him,  but  the  United  States 
Supreme  Court  holds  adversely,  as  to  which  it  certainly  seems 
as  though  the  latter  court  did  not  have  the  better  reason.  That 
point  is,  that  upon  the  construing  of  the  various  documents 

'  The  Ohio    Supreme  Court  cites  United  States  Supreme  Court  cites 

from  Indiana,  16  Ind.  172;  29  Ind.  from  Indiana,  16-172, 29-465, 81-283, 

465;   R  R.   Co.  v.  Branch,  59  Ala.  849  and  41-48. 

139,  §  809;  Morawetz,  Priv.  Cor.  The 
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(too  lengthy  to  be  here  even  analyzed)  it  appeared  that  de- 
fendant, when  receiving  the  debtor  company's  property,  had 
agreed  to  "  protect ''  the  plaintiffs  bonds.  In  relation  to  this 
the  Ohio  court  *  says  that  when  property  is  transferred  upon 
condition  that  the  grantee  should  pay  some  third  person  a 
debt,  or  sum  of  money,  the  latter  acquires  an  equitable  lien 
upon  the  property  to  the  extent  of  the  debt  or  sum  which  is  to 
be  paid  to  him.* 

This  point  is  disposed  of  by  the  United  States  Supreme 
Court  very  briefly,  with  the  assertion  that  "  protect "  meant 
simply  to  pay  as  they  mature,  as,  for  instance,  when  one  mer- 
chant  agrees  to  protect  another's  drafts.  This  view  is  not  en- 
tirely satisfactory.  As  shown  in  Judge  Gresham's  opinion,  this 
liability  was  aleady  upon  the  new  company  by  virtue  of  the 
statute  making  it  liable  for  the  old  companies'  debt.  The  law- 
yers who  drew  the  various  contracts  undoubtedly  were  aware 
of  these  statutes  and  can  not  be  supposed  to  have  inserted 
these  stipulations  by  way  of  supererogation.  It  would  seem, 
and  sundry  other  clauses  indicate,  as  though  they  meant  some- 
thing by  them,  something  additional  to  the  statutory  liability; 
meant  what  the  Ohio  court  and  Judge  Gresham  say  they  did.^ 


Section  Eighteen. 
Eansas  Central  Bjr.  Co.  t.  Fitzsinimons,  22  Kansas  688. 

Defendant  held  liable  for  injury  on  its  road  which  is  fonnd  to  have 
been  operated  by  defendant  and  not  by  the  constrnction  company 

The  Kansas  Central  Eailway  Company  is  held  liable  foi*  in- 
juries to  a  boy  by  being  crushed  in  a  turn-table  on  its  road. 
The  turn-table  belonged  to  defendant  and  was  on  defendant's 
road  which  was  completed  in  October,  1872,  from  Leaven- 
w^orth  to  Holton,  about  fifty-six  miles.    It  is  claimed,  how- 

'  Compton  V.  Wabash,  etc.,  Co.,  16  Heisk.  680;  Van  Meters  v.  Van  Me- 

N.  E.  R.  120.  ters,  8  Orat.  148. 

'  See  masterly  treatment  of  the  doc-  •  A  meet  mt's?resting  review  of  the 

trine   by   Ranney,  J.,  in  Clyde  v.  various  litigations  and  of  the  status 

Simpson,  4  Ohio  St.  445;  2  Story*s  of  the  Wabash  property  is  presented 

Eq.  Jur.,  §§  1244, 1246,  Pom.  Eq.  Jur.  m  Compton  v.  Jessup,  68  Fed.  Rep. 

^§  166.  1234;  Raih*oad  Co.  v.  Branch,  263-882. 
59  Ala.  139;  Hamilton  v.  Gilbert,  2 
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ever,  by  the  defendant,  that  this  road  was  constructed  and 
operated  by  a  Pennsylvania  corporation  called  "  The  Washing- 
ton Improvement  Company,"  having  a  nominal  capital  of 
$100,000,  being  20,000  shares  of  $50  each;  of  which,  however, 
only  500  belonged  to  individuals,  and  only  five  per  cent  of 
even  these  was  ever  paid  into  the  corporation.  Thus  the  cap- 
ital was  only  $25,000,  and  the  amount  actually  paid  in  only 
$1,250.  There  were  only  three  stockholders  of  said  Improve- 
ment company.  Said  road  was  run  in  defendant's  name,  all 
cars,  engines,  etc.,  marked  in  defendant's  name,  and  all  persons 
did  business  with  the  road  under  that  name.  The  Washing- 
ton Improvement  Company  was  not  known  to  the  public  or  to 
parties  doing  business  with  the  railway.  The  railway  was 
being  operated  for  business  purposes  and  not  mere  construc- 
tion purposes.  Therefore,  irrespective  of  what  the  understand- 
ing may  have  been  between  the  two  companies,  the  jury  may 
have  correctly  concluded  that  it  was  merely  a  sham  for  the 
Improvement  company,  whose  existence  is  somewhat  myth- 
ical, to  be  operating  the  road.  But  even  if  it  was  really  oper- 
ating the  road,  yet  the  jury  were  justified  in  finding,  if  they 
did  so  find,  that  it  operated  the  same  not  for  itself  alone,  but 
for  the  railway  company  and  as  its  agent  and  servant,  and  that 
therefore  the  railway  company  was  operating  the  road  through 
its  servant,  the  Improvement  company. 

Section  Nineteen. 

Union  Paciflo  Bailway  Co.  t.  McAlpine,  121  n.  S.  805;  0  S.  C.  R  286; 

affirming  28  Federal  168. 

The  Union  Pacific  By.  Co.  takes  properties  of  its  constitnents  sabject  to 

equities  thereon. 

The  Union  Pacific  Company,  composed  of  the  Kansas  Pa- 
cific and  others,  takes  the  property  of  the  Kansas  Pacific  sub- 
ject to  aJl  rights  and  equities  existing  against  it.  It  is  found 
as  a  fact  that  such  property  was  subject  to  a  trust,  and  that 
the  trust  would  follow  it  under  the  circumstances  of  this  case, 
the  defendant  having  notice  thereof,  and  it  is  also  decided  from 
the  language  of  the  articles  of  consolidation  that  the  property 
remained  subject  to  "  all  liens,  charges  and  equities  pertaining; 
thereto." 
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Section  Twenty. 

The  Key  City,  14  WaU.  658. 

Gonsolldation  paying  for  property  of  constitnents  only  witli  its  onn 
stock,  takes  property  sabject  to  their  debts. 

The  Northwestern  Packet  Compajiy,  owner  of  the  steam- 
boat Key  City,  undertook  to  carry  the  plaintiffs  wheat  on 
that  boat  and  lost  the  cargo.  Thereafter  the  company  consol- 
idated with  a  rival  company,  the  La  Crosse  &  Minnesota  Com- 
pany; they  united  their  stock  in  trade,  steamboats,  barges, 
and  other  property,  and  formed  a  new  corporation  under  a 
new  name,  the  stockholders  of  which  were  taken  exclusively 
from  those  in  the  two  old  companies,  to  which  company,  by 
appropriate  instruments,  all  the  property  of  the  two  other 
companies  w^as  transferred.  All  parties  knew  that  the  North- 
western Packet  Company  was  largely  indebted,  and  hence  it 
wns  arranged  that  certificates  of  stock  in  the  new  company 
were  issued  to  the  stockholders  of  that  company  to  the  amount 
of  the  property  received  from  it,  but  on  their  face  they  recited 
that  no  dividends  would  be  paid  on  such  stock  until  the  debts 
of  the  Northwestern  company  should  be  paid  out  of  the  pro- 
portion of  the  net  profits,  which  the  stockholders  of  that  com- 
pany would  otherwise  be  entitled  to.  The  plaintiff,  three 
years  and  a  half  after  the  wheat  had  been  lost,  filed  a  libel  in 
admiralty  against  the  Key  City  for  failure  to  perform  its  con- 
tract. Libel  defeated  below,  because  the  lien  had  been  lost 
by  lapse  of  time,  and  because  of  the  change  of  ownership. 
Decision  reversed  above. 

There  is  no  statute  of  limitations  nor  arbitrary  or  fixed 
period,  the  delay  which  bars  the  suit  depends,  in  admiralty,  on 
the  circumstances  of  the  case.  If  the  vessel  has  been  bought 
by  a  purchaser  for  value  without  notice  of  the  lien,  the  de- 
fense will  be  held  valid  under  shorter  time.  The  claimant  is 
not  such  a  purchaser;  neither  it  nor  its  stockholders,  nor  the 
stockholders  of  the  La  Crosse  &  Minnesota  Company,  have 
ever  parted  with  or  paid  any  money  or  other  thing  of  value 
for  the  Key  City;  neither  is  it  apparent  nor  a  reasonable  pre- 
sumption that  if  the  new  company  has  to  pay  the  claim  that 
it  will  be  the  loser;  but  it  is  nearly  certain  the  loss  will  fall 
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where  it  should,  on  the  stockholders  coming  in  through  the 
Northwestern  company;  hence  the  rule  for  the  protection  of 
purchasers  without  notice  is  not  applicable. 

Section  Twekty-Onk 

The  Case  of  The  Admiral,  18  Law  Reporter  91. 

Same  topic. 

Decided  by  Sprague,  J.,  was  greatly  relied  upon  by  claim- 
ant's counsel  in  the  last  foregoing  case  as  defeating  the  lien.  In 
that  case,  after  a  collision,  the  vessel  was  sold  to  a  stock  com- 
pany and  stock  in  the  new  company  given  in  payment  to  the 
former  owners;  and  the  court  held  that  as  there  were  other 
stockholders  in  the  new  company  who  had  never  owned  any 
share  in  the  vessel,  it  could  not  be  said  that  the  new  company 
had  any  notice  of  the  lien;  these  stockholders  took  in  ignc- 
rance  of  the  claim,  and  ought  to  be  protected;  the  former  own- 
ers of  the  vessel  are  no  longer  its  owners,  they  have  merely 
become  stockholders,  and  their  knowledge  does  not  affect  the 
corporation  with  knowledge;  the  suit  is  in  rem^  the  boat  be- 
longs to  the  corporation  and  there  is  no  process  to  reach  the 
interests  of  the  former  owners  without  affecting  the  interests 
of  others  who  bought  innocentlv. 

The  court  in  deciding  the  Key  City  case  does  not  refer  to 
the  case  of  The  Admiral  at  all,  but  libelant's  counsel  calls 
attention  to  the  fact  that  in  the  latter  case  stress  was  laid  by 
the  court  upon  the  fact  that  the  cause  of  action  was  a  collision; 
that  the  facts  were  denied  and  the  witnesses  dispersed;  the 
purchasers  were  without  notice,  and  that  no  provision  had  been 
made  for  the  payment  of  the  debts  of  the  former  company  as 
there  had  been  in  the  case  of  the  Northwestern  Packet  Com- 
pany. 

Section  Twenty-Two. 

Slattery  et  al.  t.  St.  Loals  &  N.  0.  T.  Co.,  91  Mo.  217;  4  S.  W.  79. 

Bill  against  new  company  dismissed  for  want  of  parties;  dictnm,  that 
it  is  liable  to  creditors  of  old  company  to  amount  of  assets  re- 
ceived and  paid  for  only  with  stock. 

A  transportation  company  made  a  written  contract  with  a 
dispatch  company  whereby  it  was  provided  that  the  latter 
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should  for  five  years  solicit  and  obtain  freight  for  the  former, 
and  the  former  should  pay  the  latter  ten  per  cent  of  all  fares 
received  for  the  same.  The  plan  was  followed  for  not  quite  a 
year,  during  which  the  dispatch  company  incurred  some  $25,000 
expense  in  establishing  agencies,  and  turned  over  to  the  trans- 
portation company  a  vast  amount  of  tonnage,  the  ten  per  cent 
on  which  would  be  $300,000.  Thereupon  the  members  of  the 
transportation  company  organized  a  new  company,  and  the 
old  company  turned  over  to  it  all  its  boats,  barges,  elevators 
and  other  property,  and  the  new  company  issued  $1,000,000 
of  its  stock,  paid  up,  to  the  members  of  the  old  company;  the 
old  company  was  insolvent,  and  the  new  company  succeeded 
to  all  its  rights,  property,  business  and  good  will.  Plaintiffs 
are  the  holders  of  330  out  of  the  total  of  1000  shares  of  the 
dispatch  company.  They  allege  that  the  new  transportation 
company  was  organized,  and  the  property  of  the  old  turned 
over  to  it  in  pursuance  of  a  conspiracy  to  prevent  the  dispatch 
company  from  collecting  the  said  $25,000  and  $300,000;  they 
allege  also  that  the  stockholders  of  the  dispatch  company,  by 
resolution,  instructed  its  directors  to  commence  suit  for  said 
amounts,  but  that  they  refuse  so  to  do  and  are  participants  in 
said  conspiracy. 

The  prayer  is  for  damages  and  that  the  property  received 
by  the  new  corporation  from  the  old  be  declared  a  trust  fund 
for  the  payment  of  the  same.  The  court  below  sustained  a 
demurrer  to  the  petition;  the  court  above,  on  the  ground  that 
the  directors  who  are  alleged  to  be  in  default  should  have 
been  made  parties  defendant,  affirms  the  judgment  without 
prejudice,  and  remarks  in  concluding  the  opinion  that  the 
judges  are  all  agreed  that  from  the  statements  of  the  petition 
the  new  transportation  company  is  liable  for  the  debts  of  the 
old  certainly  to  the  full  extent  of  the  value  of  all  the  prop- 
erty received;  and  that  the  plaintiff's  remedy  is  through  a  re- 
ceiver to  collect  the  amounts  and  demands  due  to  the  company.* 
The  reason  why  the  petition  is  held  defective  in  not  joining  as 
defendants  the  derelict  directors  is  fully  stated.  The  cause  of 
action  accrued  to  the  corporation  and  the  general  rule  is  that 
the  suit  should  be  in  its  name;  there  are,  however,  instances  in 
which,  from  the  necessity  of  the  case,  the  suit  proceeded  in  the 

iRev.  Stats.,  sections  048,  940. 
27 
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name  of  the  stockholders.*  The  relief  is  often  of  a  preventative 
character;  the  officers  have,  in  many  cases,  been  required  w  ac- 
count for  the  breach  of  their  trust,  and  parties  acting  with 
them  have  been  held  responsible,  and  the  property  followed 
into  their  hands.*  But  in  all  these  cases  the  defaulting  direct- 
ors were  made  parties  and  the  suits  were  primarily  against 
them.  The  relief,  when  awarded  against  other  persons,  flows 
incidentally  from  their  complicity  with  the  officers  in  the 
wrong  complained  of.  Perhaps  if  the  directors  had  been 
joined  in  this  suit  they  would  have  given  a  satisfactory  rea- 
son for  not  having  brought  the  suit.  They  are  the  proper 
persons  to  show  why  the  management  should  not  be  taken 
out  of  their  hands,  us  must  be  done  to  sustain  this  suit.  The 
case  •  relied  on  by  plaintiff  and  the  citations  *  therein  fail  to 
show  that  in  case  of  right  of  action  for  tort  or  breach  of  con- 
tract the  individual  stockholder  can  bring  the  suit  for  the 
recovery  in  his  own  name;  he  must  seek  his  remedy  through  a 
receiver  appointed  to  collect  the  demands  due  to  the  cor- 
poration. 

Section  Twenty-Three. 

Tilag  T.  Page,  106  N.  Y.  489;  18  N.  E.  743. 

Last  consolidation  and  Intermediate  companies  held  to  hare  parehased 

Tfitli  notice  of  plaintiff's  equitable  lien. 

The  plaintiff  claiming  to  own  certain  rolling  stock  in  use  on 
the  Plattsburgh  &  Montreal  railroad,  which  road  was  in  pro- 
cess of  foreclosure,  released  his  rights  therein  to  the  receiver 
of  the  road;  the  order  under  which  he  made  the  release  pro- 
vided that  in  case  it  should  be  decided  that  said  property  be- 
longed to  him,  then  he  should  be  paid  $18,000,  with  interest, 
for  said  release,  and  said  sum  was  to  be  a  first  lien  on  the 

1  Fobs  v.   Harbottle,  2  Hare  492;  166  XT.  S.  687,  1  S.  C.  R.  660;  Hawes 

Wallworth  v.  Holt,  4  Mylne  &  Co.  v.  Oakland,  104  U.  S.  450. 

635;  Ang.  &  A.  on  Corp.  (lltb  Ed.),  *Peabody  v.  Flint,  supra;  RnsseU 

§812;Pom.  Bq.Jur.,§  1095;  Brewer  V.  v.  Wakefield  Water  Works  Co.,  L. 

Boston  Theater,  104  Mass.  899;  Pea-  R.  20Eq.474. 

bodyy.  Flint,  6  Allen  52;  Robinson  *  Hawes  v.  Oakland,  104  XT.  S.  450. 

V.  Smith,  8  Paige  222;  Pond  v.  R.  R.  *Samnel  v.  Halladay,  Woolw.  418; 

Co.,  12  Blatchf.  280;  Detroit  v.  Dean,  Dodge  v.  Woolsey,  18  How.  831. 
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premises  and  same,  when  conveyed  by  the  receiver,  were  to  be 
conveyed  subject  thereto.  Thereafter  the  premises  were  con- 
veyed under  said  order  of  sale  to  Page  and  others,  who,  on  the 
same  day,  conveyed  to  the  Montreal  &  Plattsburgh  Railroad 
Company  a  new  corporation  organized  to  take  the  property; 
subsequently  the  defendant,  the  Delaware  and  Hudson  Canal 
Company  purchased  the  stock  of  the  Montreal  &  Plattsburgh 
"Railroad  Company;  it  also  became  the  lessee  of  the  defendant 
to  New  York  &  Canada  Railroad  Company  which  was  organ- 
ized by  the  consolidation  of  several  continuous  lines  of  road.' 
These  last  named  companies  claim  to  own  the  property  freed 
from  plaintiflF's  lien.  It  is  decided,  however,  that  they  do  not. 
The  general  rule  is  recognized  that  assets  derived  from  the 
sxle  of  mortgaged  prop3rty  become,  as  regards  creditors,  the 
substitute  for  the  thing  sold;  the  creditor's  claims  are  trans- 
ferred to  the  fund;  the  purchaser  takes  the  property  freed  from 
the  same.'    But  this  case  comes  not  under  that  principle. 

The  intent  of  the  order  was  to  create  a  lien  on  the  corpus 
of  the  property.  Neither  the  New  York  &  Canada  Railroad 
Company,  nor  its  lessee,  the  Delaware  &  Hudson  Canal  Com- 
pany, can  claim  that  the  property  was  freed  from  the  equitable 
lien  created  by  the  order;  the  rights  of  all  creditors  and  bond- 
holders were  saved  by  the  terms  of  the  acts  under  which  the 
consolidation  took  place.  It  was  the  evident  purpose  of  the 
statute  that  the  existing  status  of  each  separate  company 
should,  as  respects  creditors  and  bondholders,  remain  unim- 
paired and  unaffected  by  the  consolidation.  So  also,  the  pur- 
chasers at  the  foreclosure  sale  are  bound  by  the  lien,  for  it  was 
created  under  the  agreement  made  by  their  representatives,  of 
which  they  also  had  actual  notice.  The  question  is,  therefore, 
narrowed  to  the  Montreal  &  Plattsburgh  Railroad  Company, 
organized  for  the  purpose  of  taking  the  title  to  the  property 
and  franchises  of  its  predecessor,  the  Plattsburgh  &  Montreal 
Company.  The  sale  was  made  to  Page  and  others  for,  and 
by  them  to,  the  Montreal  &  Plattsburgh  Company,  and  at  the 
time  of  purchase  Page  had  actual  notice  of  the  order  and  lien, 
and  recognized  it  in  their  agreements,  and  finally  the  title 
which  the  Montreal  &  Plattsburgh  took  from  them  was  no 

1  Under  Chapter  917,  Laws  of  1860.       >  Railroad  Co.  v.  Howard,  7  Wall. 

893. 
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better  than  their  own,  because  it  paid  no  value,  but  represented 
them  simply  as  purchasers  of  the  bonds  of  the  predecessor 
roatl,  and  hence  took  the  property  subject  to  any  equitable 
lien  which  was  upon  it  in  their  hands. 

Section  Twenty-Fouk. 

South  Carolina  R.  B.  Co.  t.  Wilmington,  ColnmMa  Sb  Angrusta  B.  B. 

Co.,  7  South  Carolina  410. 

Purchaser  on  foreclosnre  liable  for  part  cost  of  repairs  on  road  bjr  it 
used,  belonging  to  another  company,  which  company  had  a  con- 
tract to  that  efTect  with  original  company. 

Plaintiff  company,  having  constructed  and  owning  a  line  of 
railroad,  entered  into  contract  with  another  companj^  to  allow 
it  to  use  nine  miles  of  the  same  thereof,  for  which  the  latter 
agreed  to  pay  one  half  of  the  estimated  cost  of  the  construc- 
tion of  said  nine  miles,  and  should  pay  one-half  of  the  repairs. 

The  defendant  company  became  the  purchaser  under  vari- 
ous mortgage  sales  of  all  the  property  of  said  latter  company, 
including  all  its  interest  under  said  contract;  plaintiff  made 
certain  repairs  and  demands  one-half  of  the  cost  thereof  from 
defendant;  judgment  for  plaintiff.     Affirmed. 

"  While  it  may  be  true  that  the  contract  did  not  directly 
bind  any  other  persons  than  the  contracting  parties,  yet  indi- 
rectly it  did,  in  virtue  of  certain  transactions  based  upon  it, 
giving  rise  to  relations  referred  by  operation  of  law  to  the 
contract  itself  for  the  purpose  of  making  them  certain."  It 
is  immaterial  that  defendants  do  not  claim  the  use  of  that  part 
of  the  road  in  dispute;  they  are,  as  matter  of  law,  invested  with 
the  right  conferred  by  the  contract,  "  and  the  plaintiff's  title 
in  the  land  and  railroad  is  limited,  incumbered  by  the  rights 
held  by  the  defendants.  The  rights  granted  by  the  contract 
are  not  alleged  to  have  been  removed  or  lost  bv  non-user  with 
lapse  of  time,  nor  can  a  disclaimer  by  plea  affect  the  right  of 
recovery  for  transactions  occurring  before  it  is  pleaded." 

Defendants  claim  that  even  if  bound  by  the  contract  they 
have  availed  themselves  of  the  right  to  renounce  that  which 
the  contract  confers  and  thus  escape  its  obligations.  "  There  is 
no  proof  that  the  rights  acquired  by  the  defendants  have  been 
restored  to  the  plaintiff  or  parted  with  in  any  manner;  for  all 
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that  appears,  either  the  defendants  or  their  creditors  might 
make  the  right  of  way  granted  by  the  contract  available  if 
they  sought  to  do  so." 

Even  if  some  of  the  mortgages  under  which  defendants 
claim  were  made  prior  to  the  contract,  yet  the  mortgagees  have, 
under  the  mortgage,  appropriated  and  disposed  of  the  rights 
conferred  by  the  contract.  "  Having  asserted  their  mortgage 
against  rights  called  into  existence  subsequent  to  their  mort- 
gages they  must  take  such  rights  cum  onere.^^  * 


Section  Twenty-Five. 
Gilmau  T.  Slielioygran  &  Fond  da  Lae  B.  B.  Co.,  87  Wis.  817. 

Parchasor  on  foreclosure  not  liable  for  jadgrment  obtained  in  con- 
demnation proceedings. 

Plaintiff,  in, 1859,  obtained  judgment  against  the  Sheboygan 
&  Mississippi  Railway  Company  for  damages  for  land  taken 
by  the  company  under  its  charter  for  use  of  its  road;  in  1861 
the  property  and  franchises  of  that  company  were  sold  under 
mortgage  foreclosure;  the  purchasers  formed  a  company  (the 
dafendan therein)  and  said  company  now  operates  its  road  over 
Slid  land.  Plaintiff  brings  this  action  of  debt  upon  said  judg- 
ment and  seeks  to  hold  liable  the  new  company,  alleging  that 
the  purchasers  at  said  mortgage  sale  had  notice  of  its  existence 
and  non-payment. 

The  court  finds  no  ground  for  liability.  It  may  be  that 
plaintiff,  by  injunction  or  some  other  remedy,  could  restrain  de- 
fendant from  using  his  land  until  the  judgment  has  been  paid. 
The  constitutional  requirement  of  payment  for  condemned 
property  has  certainly  not  been  complied  with  by  the  mere 
entry  of  judgment  against  an  insolvent  corporation.  But  it  is 
sought  to  hold  the  new  company  on  the  theory  that  it  has  seen 
fit  to  adopt  and  ratify  the  original  taking,  and  therefore  is 
bound  to  make  compensation;  but  this  does  not  make  the  new 

*  So,  also,  a  corporation,  by  acting  S.  C.  R  188.    A  purchasing  company 
under  a  contract,  may  without  formal  is  held  to  have  assumed  the  public 
assignment,  become  liable  thereun-  duties  obligatory  upon  its  vendor, 
der  by  way  of  succession.    Wiggins  City  v.  Topeka,  etc.,  33  Pacific  R.  309. 
V.  O.  &  M.  Ry.  Co.,  142  U.  S.  396;  13 
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company  liable  for  the  debts  or  judgment  of  the  old.'  The 
case  is  the  same  as  where  a  party  purchases  property  sold  on 
a  mortgage;  he  does  not  thereby  become  liable  to  pay  the 
mortgagor's  g'3neral  debts,  though  if  a  prior  lien  exists  it  may 
be  enforced. 

Section  Twenty-Six. 
New  York  &  G.  L.  B.  Co.  t.  State,  50  N.  J.  L.,  808;  18  Atlantic  t. 

Purchaser  on  foreclosure  mast  perform  original  company's  charter 

dutj  as  to  bridges  and  highway  repaii*8. 

The  charter  of  a  company  made  it  obligatory  upon  the  same 
to  keep  in  repair  bridges  on  the  highway  where  crossed  by  its 
road.  Mortgage  and  foreclosure  resulted  in  placing  the  road 
in  the  hands  of  the  defendant,  which  was  incorporated  for  the 
purpose  of  obtaining  the  road.  The  court  holds  the  defendant 
liable  to  keep  the  bridges  in  repair;  it  has  taken  the  property 
with  the  burdens  which  were  attached  to  it  in  the  hands  of  the 
original  company;  the  court  also  finds  the  same  duty  upon  the 
defendant  under  the  general  statutes. 

Section  Twenty-Seven. 
Lcfnrgy  t.  New  York  &  N.  E.  Co,,  8  N.  Y.  Supp.  802. 

Purchaser  on  foreclosure  must  restore  stream  direrted  by  the  original 

company. 

A  stream  crossed  by  two  railroad  bridges  was  nevertheless 
allowed  to  flow  in  its  ancient  channel,  until  in  1880  the  New 
York  City  &  Northern  Railroad  Company  so  dug  a  ditch  as  to 
divert  the  water.  This  road  was  sold  on  foreclosure  in  1887 
to  the  defendant,  the  New  York  &  Northern  Railroad  Com- 
pany, and  as  such  diversion  of  the  water  proved  injurious  to 
plaintiff  subsequent  to  said  sale,  plaintiff  asked  for  a  man- 

'  Vilas  V.  M.  &  P.  du  C.  Ry.  Co.,  17  Foreclosure  purchaser  is  not  liable 
Wis.  498;  Smith  v.  C.  &  N.  W.  Ry.  for  judgment  obtained  for  tort  done 
Co.,  18  Id.  17;  Wright  v.  M.  &  St.  P.  during  receivership.  The  injured 
Ry.  Co.,  25  Id.  46.  Distinguishing  one  should  apply  to  the  court  which 
Pfeifer  v.  S.  &  F.  Ry.  Co.,  18  Wis.  appointed  the  receiver.  Brockertv. 
155.  L  C.  R.  Co.  (Iowa),  61  N.  W.  405. 
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damus  upon  defendant  to  compel  it  to  restore  the  waters  to 
their  ancient  channel.  Mandamus  was  awarded;  following  a 
prior  case  *  as  an  authority  that  defendants  may  be  held  for 
injuries  now  taking  place,  though  the  original  acts  from  which 
they  spring  were  performed  by  the  predecessor  in  title.  If  the 
duty  to  restore  the  diverted  stream  could  be  avoided  by  a 
transfer  of  ownership,  the  rights  of  the  landowners  would  be 
much  imperiled.    The  duty  is  transferred  with  the  property. 

Section  Twenty-Eight, 
Gulf  C,  &  S,  F,  Ry,  Co,  t,  Newell,  73  Tex.  884;  11  S.  W.  843. 

Purchaser  on  foreclosure  is  not  bound  by  a  contract  for  maintenance  of 

a  depot. 

Plaintiff  had  a  contract  with  a  railroad  company  whereby 
it  agreed  to  maintain  a  depot  at  a  certain  place,  but  failed  to 
do  so.  The  road  was  thereafter  sold  on  judgment  and  exe- 
cution to  a  new  company,  the  defendant,  and  plaintiff  sought 
to  hold  this  new  company  liable  for  his  damages  by  reason  of 
said  depot  not  being  maintained.  Buying  the  property  does 
not  create  a  consolidation;  this  could  be  done  only  by  consent 
of  the  state  and  stockholders.* 

Moreover,  the  defendant  is  not  liable  by  reason  of  any  con- 
solidation, for  none  is  alleged  or  proved;  nor  is  it  liable 
under  contract,  for  it  never  assumed  any;  nor  is  the  property 
which  it  bought  subject  to  any  lien  in  plaintiffs  favor,  as  the 
obligation  was  purely  a  personal  one.*  The  defendant  is  not 
estopped  from  denying  the  consolidation;  plaintijQf  has  never 
done  any  act  in  reliance  thereon. 

1  Brown  v.  Railroad  Company,  13  Ch.  118;  Dougan's  Case.  L.  R.  8,  Ch. 

N.  Y.  486.  640. 

*  Pearce  v.  R.  R.  Co.,  21  How.  442;  •  City  of  Menasha  v.  R.  R.  Co.,  52 

State  V.  Bailey,  16  Ind.  46;  Turtle  v.  Wis.  420;  9  N.  W.  R.  896;  Wright  v. 

R  R.  Co.,  85  Mich.  247;  Mowrey  v.  Ry.  Co.,  25  Wis.  46;  Sappington  v. 

R.R.  Co.,4Bis8.78;  Turnpike  Co.  v.  Ry.  Co.,  87  Ark.  28;   R.   R.   Co.  v. 

Barnes,  42  Ind.  498;  Bishop  v.  Brain-  Judge,  44  Mich.  479;  7  N.  W.  R.   65; 

erd,  28  Conn.  288;  Taylor,  Corp., §  419  Hammond  v.  Ry.  Co.,  16  S.  C.  578. 

et  seq;  Mor. ,  Priv.  Cor. ,  544;  1  Ror.  R.  Grantee  in  recorded  deed  agreeing  to 

R    588;    R.  R.   Co.  v.    Shirley,  54  keep  up  gates,  a  subsequent  foreclos- 

Tex.  125;  R.  R.  Co.  v.  Fryer,  56  Tex.  ure  purchaser  is  bound  so  to  do.    To- 

609;  Clinch  v.  Corporation,  L.  R.  4,  ledo,  etc.,  v.  Cosand,  (Ind.)  88  N.  £, 
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Section  Twenty-Nine. 
People  T.  LoaisTiUe  &  Nashyille  Railroad  Co.,  120  ni.  48;  10  N.  E.  657. 

Parchaser  on  foreclosare  must,  on  aecoant  of  greneral  duty  to  public, 
stop  trains  at  point  in  question,  but  is  not  bound  by  the  original 
company's  agreement  to  that  effect. 

Donation  was  voted  to  a  railroad  company  upon  the  condi- 
tion that  it  should  erect  and  forever  maintain  a  depot  at  Mc- 
Leansborough  and  stop  all  trains  there.  This  road  was  con- 
solidated with  others;  the  consolidated  road  was  mortgaged; 
t'le  mortgage  foreclosed;  the  property  bid  in  by  representa- 
tives of  the  bondholders,  who  transferred  it  to  a  company  cre- 
ated to  take  it  for  the  bondholders,  which  company  leased  the 
road  to  the  defendant  company,  and  this  last  company  refused 
to  comply  with  said  condition  as  to  stoppage  of  trains.  Com- 
pliance was  enforced  by  mandamus.  The  first  contention  of 
the  petitioner  was  that  the  condition  upon  which  the  do- 
nation was  made  was  obligatory  upon  the  last  purchaser  and 
the  lessee  thereof.  The  court,  however,  rules  this  point 
against  the  petitioner,  saying  in  effect,  it  is  not  contended, 
nor  is  there  any  ground  for  such  contention,  that  said  condi- 
tion is  anything  in  the  nature  of  a  covenant  running  with  the 
land;  the  contracts  and  stipulations  in  question  have  not  the 
slightest  reference  to  the  purchase  or  sale  of  land;  they  are  in 
no  sense  a  contract  about  land  or  any  interest  therein.*  Peti- 
tioner further  contends  that  the  purchaser  had  notice  of  the 
contracts  from  the  public  records,  and  that  the  same  having 
baen  expressly  authorized  by  the  original  charters,  became  ob- 
ligatory upon  the  subsequent  purchasers.  This  authorization, 
however,  makes  no  difference,  because  it  is  merely  to  empower 
the  corporation  to  do  what  individuals  could  do  without  au- 
thorization. Nor  does  the  record  cut  any  figure,  if  no  obli- 
gation binding  subsequent  purchasers  arises  therefrom.     The 

251 ,  and  a  subsequent  purchaser  must  of  way.  Dickey  ▼.  EL  C. »  etc. ,  Co.»  20 
baild  the  road  or  give  up  the  land,  S.  W.  685;  see  also  Dallas^  etc.  v.  Mad- 
deed  being  so  conditioned.      Savan-  dox,  81  S.  W.  702. 
nah,  etc.,  CJo.  v.  Atkinson  (Ga.),  21  S.       '  The  defendant's  brief  cites  hereon 
E.  1010.    The  succeeding  company  is  Wiggins  Ferry  Co.  v.  Ohio  &  M.  By. 
not  bound  to  honor  a  life  pass  issued  Co.,  94  111.  83. 
by  its  vendor  in  obtaining  the  right 
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county's  condition  imposed  upon  the  company  becaiie  nothing 
more  than  the  personal  obligation  of  the  latter,  subject  to  be 
rendered  unavailing  by  the  insolvency  thereof  and  by  the  judi- 
cial or  foreclosure  sale  of  its  property,  the  same  as  any  other 
personal  debt  might  be.*  The  county  should  have  taken  se- 
curity for  the  performance  of  the  obligation,  if  unwilling  to 
trust  the  continued  solvency  and  existence  of  the  obligor  {i.e., 
.  the  original  company,  or  also  the  consolidated  company  which 
assumed  the  obligation). 

On  the  other  point  raised,  the  court  compels  the  company 
to  stop  its  passenger  trains  at  McLeansborough,  it  being  a 
county  seat;'  nor  can  the  defendant  change  its  location  so 
that  said  place  will  be  no  longer  the  terminus;  the  locating  of 
a  terminus  once  for  all  fixes  it  and  makes  the  original  or  any 
subsequent  company's  power  in  this  respect  functus  officio;*  and 
again,  on  common  law  principles,  the  company  is  compelled  to 
stop  a  sufficient  number  of  trains  to  meet  the  demands  of  pub- 
lic convenience  and  business  necessities.  The  location  of  the 
depot  indicated  the  necessity  for  it,  and  no  doubt  business  in- 
terests have  grown  up  and  shaped  themselves  in  reference 
thereto  and  reliance  thereon.  Mandamus  awarded;  Scott,  C. 
J.,  and  Sheldon  and  Craig,  J  J.,  dissent. 

In  the  first  decision  of  this  same  case  *  the  mandamus  was 
denied.  The  opinion  holding  then,  as  in  the  second  decision, 
that  the  condition  of  the  donation  created  no  lien,*  and  hold- 

'  The  report  of  this  case  in  10  North-  Co.,  25  111.  358;  People  v.  Chicago  & 

eastern  Reporter,  657,  contains  com-  N.  W.    Ry.  Co.,  67  lU.   440;   Stew- 

prehensive  extracts  and  the  authori-  ai'fs    Appeal,   72    Pa.  St.  291 ;  Vilas 

ties  from  the  briefs  in  the  case,  in  v,  Milwaukee  &  P.  du  C.  Ry.  Co., 

which  the  foHowing  are  cited  in  the  17  Wis.  497;  Smith   v.   Cliicago  & 

railroad's  brief,  upon  the  proposition  N.  W.  Ry.  Co.,  18  Wis.  17;  Wright  v. 

that  the  company  which  purchased  Milwaukee  &  St.  P.  Ry.  Co.,  25  Wis. 

the  road  on  the  foreclosure  sale,  is  46;   Oilman  v.  Sheboygan  &  F.  du 

not   in  any  manner   bound  by  any  L.  R.  Co.,  37  Wis.  87;   Com.  v.  Cen- 

contract  of  the  mortgagor  road,  save  tral  Pass.  Ry.  Co.,  52  Pa.  St.  506. 

such  as  were  paramount  to  the  deed  *  Sec.  88,  Ch.  114,  Rev.  St.,  Starr  & 

of  trust  under  which  the  road  was  C.  Ed. 

sold:  «  Pierce,  R.  R.,  254,  255. 

Ellis  V.   Boston,  etc.,  R   Co.,  107  *5N.  E.  Reporter  879. 

Mass.  1;  Newport,  etc..  Bridge  Co.  v.  *  Morgan  v.  Thomas,    76   111.  120; 

Douglass,  12  Bush.  678;  Morgan  Co.  Wiggins  Ferry  Co.  v.  Ohio  &  M.  Ry, 

v.  Tliomas,  76  IlL  120;  Springfield  &  Co.,  94  111.  83;  City  of  Menasha  v. 

I.  S.  E.   Ry.  Co.  V.  County  Clerk,  74  Milwaukee  &  N.  R.  Co.,  52  Wis.  414; 

IlL  27;  Bruffet  v.  Oreat  Western  Ry.  S.  C,  9  N.  W.  R.  896. 
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ing  also  t^at  the  charter  obligation  of  the  defendant's  lessor 
to  run  trains  to  and/rom  McLeansborough  was  complied  with 
by  running  to  and  from  the  limits  thereof,  and  that  the  trains 
need  not  be  run  to  the  depot.  Mandamus  refused.  Scott  and 
Scholfield,  J  J.^  dissent. 

Section  Thiett. 

People  T,  Borne,  Watertown  &  OgdensbargR.  R.  Co^  108  N.  T.  95;  8  N.  K 

869. 

Condition  of  a  donation  requiring  stoppage  of  train  at  certain  point 
is  not  a  charge  on  tbe  property  after  foreclosare  sale. 

The  Syracuse  and  Northern  Eailroad  Company,  as  a  con- 
dition of  a  donation,  was  obliged  to  run  its  trains  to,  and 
make  stops  in,  Pulaski  and  Sandy  Creek.  This  road  was 
sold  on  foreclosure,  and  a  new  company  organized  under  the 
same  name  became  the  owner.  This  new  company  was  consoli- 
dated with  the  Kome,  Watertown  &  Ogdensburg  Eailroad 
Compan}^  which  consolidation,  under  the  last  name,  took  pos- 
session of  all  the  roads  and  operated  them,  but  abandoned  the 
portions  at  Pulaski  and  Sandy  Creek.  Mandamus  is  brought 
by  the  attorney-general  to  require  the  last  named  company  to 
resume  the  said  stations.  Mandamus  granted  in  the  lower 
courts,  but  ruling  reversed  in  the  appellate.  Attention  is 
called  to  the  fact  that  the  petition  is  by  the  attorney-general, 
in  behalf  of  the  people,  hence  the  court  should  not  grant  a 
mandamus  unless  the  rights  of  so  considerable  a  number  are 
affected  as  that  it  can  be  that  there  is  a  public  right  to  protect 
or  a  public  duty  to  enforce. 

The  attorney-general,  acting  in  behalf  of  the  people  of  the 
state,  would  not  be  the  proper  prosecutor  in  a  proceeding  to 
enforce  a  contract  supposed  to  have  been  entered  into  between 
a  town  and  a  railroad  company.  The  defendant  never 
undertook  to  perform  the  contract  in  question;  it  was  not  a 
charge  or  lien  upon  the  property  of  the  mortgagor  company; 
it  did  not  pass  by  the  foreclosure  sale,  nor  devolve  upon  the 
purchaser  thereunder.  The  towns  in  question  being  suffi- 
ciently and  reasonably  accommodated  by  new  arrangements 
made  for  them  by  defendant,  and  the  road  being  really  oper- 
ated between  defendant's  termini  as  required  by  its  charter,  by 
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the  authorities  cited*  it  follows  that  the  towns  are  not  entitled, 
as  a  matter  of  public  interest,  to  anything  more.  There  may, 
however,  be  cases  where  a  consolidated  company,  having 
acquired  two  lines  running  between  the  same  termini  but 
through  different  sections,  should  be  required  to  continue  the 
operation  of  both  lines;  the  public  interests  and  the  accommo- 
dation of  a  large  portion  of  the  people  might  require  it;  but 
where  all  are  as  well  accommodated  by  one  line  as  by  two,  the 
defendant  should  not  be  compelled  by  mandamus  to  operate 
both  at  a  great  sacrifice  of  money  upon  the  fanciful  idea  that 
the  sovereignty  of  the  state  is  wounded  by  the  omission  to 
operate  one  of  them.  All  concur  except  Andrews,  J.,  taking- 
no  part,  and  Miller,  J.,  absent. 

Section  Thibty-One. 

Town  of  PlalnTlew  t.  Winona,  etc.,  Co.;  Town  of  Elgrin  t.  Saine»  80 

Minn.  505;  82  N.  W.  745,  749. 

A  pnrchaslng  company  is  made  liable  bj  statate  for  the  orlg^inal 

company's  debts. 

The  Plainview  Railway  Company  received  bonds  from  the 
town  of  Plainview  and  sold  the  same.  The  bonds  having  after- 
ward been  held  valid  in  the  hands  of  innocent  holders  and  the 
town  having  paid  them,  it  is  held  that  the  town  has  a  good 
cause  of  action  against  the  company  for  the  amount  paid;  and 
said  company  having  sold  its  road  to  and  been  succeeded  by 
the  Winona  &  St.  Peter  Railroad,  the  latter  road  is  also  liable, 
inasmuch  as  it  made  the  purchase  "  subject  to  all  demands, 
claims  and  rights  of  action  against  said  Plainview  company, 
arising  out  of  the  latter  company  having  heretofore  obtained 
and  disposed  of  certain  bonds  and  coupons  purporting  to  have 
been  issued  by  the  towns  of  Plainview  and  Elgin  to  said  Plain- 
view  Railroad  Company."  * 

>  Farmers  L.  &  T.  Co.  v.  Henning,  v.  R.  R.  Co.,  2  Bam.   &  Aid.   646; 

17  Am.  L.  Reg.  (N.  S.)  266;  State  v.  People  v.  A.  &  V.  R.  Co.,  24  N.  Y. 

H.  &  N.  H.  R.  Co.,  29  Conn.  538;  U.  261. 

P.  R.  Co.  V.  Hall,  91  U.  S.  348;  King  « Sp.  Laws,  1881,  Ch.  414. 
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Section  Thibty-Two. 
Chicago,  St  P.,  M.  &  0.  Bj.  Co.  t.  Landstram,  16  Neb.  254;  20  K  W.  198. 

The  purchasing  company  is  liable  for  a  death  loss  occurring  prior  to 

the  purchase. 

An  employe  of  the  Sioux  City  Railway  Company  having  been 
killed  in  such  a  manner  as  would  make  that  company  liable  for 
his  death,  it  is  held  that  the  Chicago,  St.  Paul,  M.  &  O.  Ry.  Co., 
which  bought  the  former  company's  road,  can  be  held  for  such 
liability;  the  trial  was  had  directly  against  the  purchasing  com- 
])any.  The  acts  prior  to  1S81  are  construed  as  limiting  the 
sales  of  railroads  to  companies  organized  within  the  state. 
The  act  of  1881  is  the  only  one  under  which  the  defendant 
can  be  supposed  to  have  bought  the  road;  prior  to  that,  foreign 
companies,  though  invited  to  build  to  or  through  the  state, 
yet  had  never  been  invited  to  buy  out  roads  already  built.  The 
deed  of  sale,  though  dated  twenty -one  days  prior  to  the  time 
the  act  of  1881  went  into  effect,  yet  was  evidently  made  in 
view  of  said  act  becoming  a  law.  Said  act  provides  that  "  the 
purchaser  of  any  such  railroad  shall  be  subject  to  any  and  all 
laws  (liens),  incumbrances  or  indebtedness  existing  against  the 
railroad  company  from  which  such  road  may  be  so  purchased." 
The  word  "  indebtedness  "  is  used  in  its  large  and  general 
sense,  and  not  in  a  technical  one.  Webster  gives  as  its  pri- 
mary definition,  **  Placed  in  debt;  being  under  obligation;  held 
to  payment  or  requital;  beholden." 

The  purchaser  therefore  took  the  road  charged  with  the 
payment  of  any  just  claims  which  were  outstanding  against 
the  road,  or  its  former  owners  as  such,  including  that  of  the 
plaintiff  in  error,  or  his  decedent,  if  such  claim  be  found  just. 

Section  Thirty-Three. 
Whipple  T.  Union  Pacific  Bj.  Co.,  28  Kansas  475. 

Plaintiir  defeated  becanse  consolidation  neyer  assnmed  the  liability, 
and  original  compjuy  was  not  bronght  Into  conrt. 

Action  by  plaintiff  to  recover  for  jiersonal  injuries.  Defend- 
ant is  named  as  "  Union  Pacific  Railway  Company,  Kansas 
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Division,  formerly  Kansas  Pacific  Railway  Company."  Inju- 
ries were  done  August  2,  187^,  suit  commenced  June  15,  1880. 
Facts  are,  that  on  date  of  the  injury  the  Kansas  Pacific  Rail- 
way Company,  a  Kansas  corporation,  was  operating  the  road. 
On  January  24,  1880,  it  was  consolidated  with  the  Union  Pa- 
cific Railway  Company  and  the  Denver  Pacific  Railroad 
&  Telegraph  Company,  and  by  such  consolidation  became 
merged  in  the  Union  Pacific  Railway  Company.  The  consoli- 
dated company  thereafter  operated  the  road.  The  validity  of 
this  consolidation  is  not  properly  raised  on  the  record.  There 
is  no  such  corporation  as  the  "  Union  Pacific  Railway,  Kan- 
sas Division  "  nor  "  Union  Pacific  Railway,  formerly  Kansas 
Pacific  Railway  Company."  There  was  and  is  a  Kansas  Pa- 
cific Railway  Company,  and  whether  said  consolidation  is 
valid  or  not,  this  constituent  company's  name  remains  as  it 
was.  If  t^he  consolidation  is  valid  it  has  a  legal  existence  and  its 
own  corporate  name;  but  if  invalid,  it  does  not  work  a  change 
in  the  name  of  the  constituent  company;  the  effect  is  simply  that 
the  constituent  company  has  pretermitted  the  discharge  of  its 
corporate  functions  and  duties  in  favor  of  an  irregular  associa- 
tion. In  no  event  has  there  been  a  change  in,  or  attempt  or  intent 
to  change,  the  name  of  the  Kansas  Pacific  Railway  Company. 
The  style  of  defendant's  name  in  the  petition  implies  an  iden- 
tity of  corporation  with  mere  change  of  name;  but  whether 
the  consolidation  is  validly  organized  or  not,  the  names  of 
the  constituent  companies  remain  unchanged. 

The  consolidated  company  is  evidently  meant  to  be  the  de- 
fendant; whether  a  de/acto  or  dejure  corporation  it  did  not  do 
the  injury  complained  of,  andean  be  held  liable,  if  at  all,  only 
by  provisions  of  the  agreement  of  consolidation  which  declares 
that  the  new  company  does  not  assume  any  individual  liability 
for  the  debts,  etc.,  of  the  constituent  companies  and  declares 
that  the  constituent  companies  shall  preserve  their  existence 
as  respects  their  debts,  obligations  and  liabilities;  that  their 
property  comes  to  the  consolidated  corporation  subject  to  all 
liens,  mortgages  and  equities,  and  that  nothing  in  the  agree- 
ment shall  prevent  any  valid  debt,  obligation  or  liability  of 
either  constituent  company  from  being  enforced  against  the 
property  of  the  proper  constituent  company  which  becomes 
the  property  of  the  consolidation. 

Thus  the  consolidated  company  has  no  right  to  adjust  the 
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unliquidated  demands  of  the  constituent  company;  it  is  not 
agent  for  such  purpose.  The  constituent  conipany  has  a  right 
to  be  heard  before  any  unliquidated  demand  against  it  is  ad- 
justed and  paid  out  of  the  property  which  it  has  turned  over 
to  the  consolidated  company. 

Furthermore,  a  judgment,  if  obtained  in  this  action,  would 
conclusively  bind  all  of  the  defendant's  property  in  Kansas  and 
elsewhere;  which  is  not  justified  by  the  consolidation  agree- 
ment. 

Clearly,  the  Kansas  Pacific  Railway  Company  must  first  be 
sued  at  law;  if  the  consolidation  is  invalid,  then  said  com- 
pany remains  as  it  was  before  for  purposes  of  suit  or  any 
other;  and  if  the  consolidatiou  is  valid,  still  that  company's 
existence  is  preserved  for  the  very  purpose  of  adjusting  its 
liabilities.  After  a  common  law  judgment  shall  have  been 
thus  obtained,  the  property  may  be  followed  into  whosesoever 
hands  it  passed  and  equity  will  lend  its  aid,  if  necessary.  This 
view  is  not  affected  by  the  suggestion  that  said  company  can 
no  longer  be  reached  for  suit;  if  summons  be  issued  it  ma}^  be 
that  some  official  be  found  on  whom  to  serve;  or  that  its  ac- 
cumulated property  can  be  attached  as  that  of  an  absconding 
or  concealed  debtor,*  or  sequestered  by  the  state  in  its  visito- 
rial  power  for  the  discharge  of  its  liabilities. 


Section  Thikty-Foue. 

Troy  &  Boston  B.  B.  Co.  t.  The  Boston,  H.  T.  &  W.  By.  Co.,  86  N.  Y.  107. 

Lessee's  remedy  is  by  ejectment  and  not  in  eqnlty  against  its  lessor's 
grantee  retaking  possession,  claiming  the  lease  to  be  void. 

Equity  will  not  interfere  to  restrain  lessor's  grantee  from 
entering  upon  the  road  bed  and  tearing  up  complainant's  tracks 
where  complainant  claims  to  hold  under  a  lease  which  was 
made  without  authority,  and  especially  not,  where,  as  in  this 
case,  complainant  has  an  ample  remedy  at  law  by  ejectment, 

^  This  is  declared  to  be  a  mere  die-  to  service  by  publication;  it  does  not 
turn;  in  a  case  holding  that  a  town-  conceal  itself.    Brock  way  v.  Oswego 
ship  which  fails  to  elect  its  officials  so  Township   (Kansas),   4    Pacific   Re- 
that  no  summons  can  be  served  upon  porter  79. 
it,  does  not  thereby  become  subject 
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and  shows  no  oquity  at  all  in  its  demand  for  the  road,  as  it  ad- 
mits it  does  not  want  the  road  for  the  purpose  of  completing 
its  construction,  or  otherwise  making  it  available  for  public 


use/ 


Section  Thibty-Five. 
The  Pittsburgh,  etc«,  Go.  t,  Bolner,  57  Indiana  673. 

Defendant  can  be  held  for  killing  stock  on  another  company's  road 
onlj  when  bronght  within  terms  of  the  statate. 

Action  to  recover  value  of  stock  killed  on  an  unfenced"  rail- 
road track  by  a  train  of  the  defendant  company.  Judgment 
for  plaintiff  reversed. 

Defendant  offered  to  prove  that  at  the  time  of  the  killing 
it  was  not  the  owner  of  the  road,  but  the  same  was  then  "  and 
still  is  owned  by  the  Columbus,  Chicago  &  Indiana  Central 
Railway  Company,  and  this  defendant  was  not,  at  the  time  of 
the  killing  of  said  animals,  running  and  controlling  said  rail- 
road in  the  name  of  the  said  Coulmbus,  Chicago  &  Indiana 
Central  Railway  Company,  but  in  the  name  of  this  defendant; " 
which  evidence  was  excluded. 

Plaintiff's  cause  of  action  is  purely  statutory;  it  holds  that 
lessees,  assignees,  receivers  and  other  persons  running  or  con- 
trolling any  railroad  in  the  corporate  name  of  such  company, 
shall  be  liable  jointly  or  severally  with  such  company;  the 
evidence  offered  should  have  been  admitted;  it  would,  if  true, 
have  shown  that  the  case  did  not  come  under  the  statute,  be- 
cause defendant  was  running  the  road  in  its  own  corporate 
name  and  not  in  the  name  of  the  owner;  it  is  only  the  lessee 
who  does  the  latter  who  is  made  liable.* 

>  The  Troy  and  Boston  R  R.  Co.  v.  »The  Cincinnati,  etc.,  R.  R.  Co.  v. 
The  Boston,  H.  T.  &  W.  Ry.  Co.,  86  Paskina,  86  Ind.  880;  The  Cincinnati, 
N.  T.  107,  containing  exhaustive  and  etc.,  R.  R.  Co.  v.  Townsend,  89  Ind. 
valuable  opinion  and  briefs,  88. 
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Section  Thikty-Sul 

Cltj  of  Menasha  t.  Milwankee  k  Northern  B.  B.  Co.,  52  Wis.  414; 

9  N.  W.  896. 

If  pnrchase  was  on  foreclosnre,  defendant  is  not  bonnd  bj  original 
company's  agreement  not  to  extend  track;  and  If  defendant's 
organization  is  fraud  nlent,  tlie  remedy  is  at  law. 

Injunction  granted  (on  bill  and  answer)  on  complaint  of 
city  of  Menasha,  restraining  "the  Milwaukee  &  Northern 
Railr<?a<Z  Company  "  from  extending  its  track  through  a  cer- 
tain portion  of  the  city;  the  supreme  court  reverses  the  case, 
holding  that  it  was  error  to  grant  the  injunction. 

The  city  had  made  a  contract  with  the  Milwaukee  &  North- 
ern m^xlway  Company,  whereby  the  latter  agreed  not  to  ex- 
tend its  track  through  said  portion,  and  it  was  to  enforce  this 
agreement  that  the  suit  was  brought. 

Bill  charged  that  the  defendant  first  named  was  merely  the 
successor  of  the  other,  its  organization  delusive,  and  made  for 
the  mere  purpose  of  building  the  track  in  avoidance  of  said 
contract.  All  of  which  was  duly  denied  by  the  answer  of  the 
appellant,  which  alleged  also  that  it  was  organized  in  good 
faith  for  the  purpose  of  purchasing  the  former  company's  road 
on  a  foreclosure  sale,  and  for  building  a  road,  and  that  it  made 
such  purchase;  that  it  had  no  knowledge  of  said  agreement; 
that  it  was  about  to  build  a  line  of  its  own  through  said  vil- 
lage to  connect  with  the  part  purchased,  and  that  the  former 
company's  stockholders  had  ceased  to  elect  officers,  and  had 
abandoned  their  investments  therein. 

The  injunction  should  have  been  dissolved.  If  appellant  was 
in  good  faith  organized,  and  bought  the  other  company's  road 
at  foreclosure,  it  need  not  abide  by  the  other  company's  con- 
tracts.' It  is  not  the  assignee  nor  successor  of  that  company, 
and  not  bound  by  its  personal  contract,  which  is  not  a  lien  on 
the  mortgaged  property.  Appellant  was  not  organized'  as 
assignee  of  the  old  company,  but  as  a  company  with  power  to 
buy  and  build  roads,*  and  it  may  exercise  these  powers,  though 
it  thus  indirectly  avoids  the  contract  in  question. 

'  Wright  V.  M.  &  St.  P.  Ry . Co.,  25      « Rev.  Htat,  1878,  §  1788. 
Wis,  46-53.  »Rev.  Stat,  1878.  §1820. 
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If  the  organization  of  the  new  company  was,  however,  as 
alleged,  fraudulent  and  delusive,  the  city's  remedy  is  ample  at 
law;  equity  can  not  interfere;  the  answer  positively  denies  all 
the  allegations  of  the  bill,  and  as  the  pleadings  stand  there  is 
no  sufficient  ground  for  granting  an  injunction.  So  far  as  the 
public  interests  are  concerned,  they  will  not  be  prejudiced  by 
the  building  of  the  line  in  controversy. 

Section  Thirty-Seven. 
The  Central  B.  B.  Co.  t.  Briuson,  64  Oa.  475. 

Defendant,  sned  as  for  injnrj  on  Its  own  road,  can  not  be  held  on 
proof  that  injnrjr  happened  on  another  road,  even  If  relation  of 
lessor  and  lessee  existed. 

Suit  for  damages  for  crushing  plaintiff's  foot.  The  declara- 
tion charges  that  the  defendant,  The  Central  Railroad  and 
Banking  Company,  caused  the  injury  by  its  carelessness  in 
running  a  certain  train  over  their  road  in  said  county^  but  the 
proof  showed  that  the  injury  was  done  on  the  Augusta  &  Sa- 
vannah Eoad.  The  lower  court  refused  to  instruct  as  prayed 
by  defendant,  to  the  effect  that  plaintiff  could  not  recover  if 
the  proofs  satisfied  the  jury  that  the  accident  happened  on  the 
line  of  the  Augusta  &  Savannah  Railroad,  "  the  two  corpora- 
tions being  separate  and  distinct."  This  refusal  is  held  to  have 
been  erroneous.  "  These  railroads  are  two  separate  and  dis- 
tinct legal  entities,  passing  over  and  occupying  different  parts 
of  the  territory  of  Barbe,  and  suits  against  them  should  recog- 
nize that  fact;  although  the  one  may  be  leased  to  and  operated 
by  the  other,  thereby  making  itself  responsible  upon  the  road 
which  is  leased,  yet  neither  loses  its  identity,  and  any  tort  com- 
mitted on  the  one  or  the  other  should  be  so  alleged  and  proved." 

Section  Thiety-Eight. 
Snndiy  instances. 

Change  from  state  to  national  bank  is  a  transition  and  not 

a  new  corporate  creation;  the  latter  is  directly  liable  for  the 

former's  debts.     Coflfey  v.  Bank,  46  Mo.  140,  143. 

When  a  statute  preserves  the  rights  of  creditors  and  declares 
28 
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that  the  president  of  the  consolidated  corporation  shall,  for 
purposes  of  service  of  process,  be  deemed  the  president  of  each 
constituent,  the  consolidation  may  be  directly  sued,  although 
he  might  also  have  sued  the  old,  and  after  judgment  brought 
creditor's  bill. 

.  The  law  abhors  a  circuity  of  action.  Warren  v.  Mobile,  etc., 
E.  Co.,  49  Ala.  582. 

Notes  made  by  the  constituent  company  may  be  sued  upon 
directly  against  the  consolidated  company.  Columbus,  etc., 
Ky.  Co.  V.  Skidmore,  69  111.  566. 

After  consolidation,  suit  must  be  against  the  new  corpora- 
tion; it  is  a  nullity  against  the  old.  Indianola,  etc.,  K  B.  Co. 
V.  Frver,  56  Texas  609. 

Under  statute  requiring  consolidation  to  pay  all  judgments 
for  work  and  labor,  debt  will  lie  against  it  on  a  judgment  ob- 
tained against  the  constituent.  St.  Louis,  etc.,  B.  E.  Co.  v. 
Miller,  43  lU.  199. 

A  pending  suit  does  not  abate  by  consolidation;  the  corpo- 
ration does  not  die,  but  lives  in  the  new  one,  which  must  at- 
tend the  suit  and  answer  the  judgment.  Baltimore,  etc.,  Co. 
V.  Musselraan,  2  Grant  Cas.  348. 

When  the  consolidation  appears,  or  is  brought  in,  all  the 
prior  pleadings  of  the  constituent  become  its  own.  Louisville 
E.  &  St.  L.  C.  B.  Co.  V.  Utz  (Ind.),  32  N.  E.  881. 

After  judgment  the  consolidation  is  to  be  brought  in  on 
scire  facias^  very  much  like  at  common  law.  A  suit  pending  at 
time  of  marriage  proceeds  against  the  wife  until  judgment, 
and  then  the  husband  is  by  scire  facias  made  party  to  the 
judgment.    Shackelford  v.  Miss.  Cen.  B.  Co.,  52  Miss.  159. 

A  consolidation  pending  a  suit,  should  be  brought  to  atten- 
tion of  court  at  once;  it  is  not  available  in  arrest  of  judgment. 
East  Tenn.,  etc.,  B.  Co.  v.  Evans,  6  Heisk.  607. 

The  courts  do  not  take  judicial  notice  of  a  consolidation 
having  been  effected;  it  must  be  proved  in  a  suit  against  the 
consolidated  company  for  services  rendered  to  a  constituent 
company.     Southgate  v.  Atchison,  etc.,  Co.,  61  Mo.  90. 

It  is  sufficient,  however,  to  aver  the  fact  of  authority  to  con- 
solidate, and  that  they  did  consolidate;  it  would  be  a  great 
hardship  upon  the  plaintiff,  not  having  possession  of  the  books 
and  records,  to  compel  him  to  set  out  all  the  steps  and  details 
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taken  in  consolidating.  Collins  v.  Chicago,  etc.,  E.  Co.,  14 
Wis.  492. 

But  the  terms,  dates,  provisions,  facts  and  particulars  of  the 
statute  of  a  foreign  state,  under  which  consolidation  has  been 
made,  must  be  set  forth  in  a  plea  alleging  that  a  mortgagee 
railroad  had  been  consolidated.  Hubbard  v.  Chappel,  14 
Ind.  601. 

A  lessee  company  holding  under  a  ninety-nine  year  lease  is 
the  "  proprietor  "  in  the  meaning  of  the  statute  and  liable  for 
damages  by  fire  set  by  its  engine.  Pierce  v.  Concord,  51  N. 
H.  593. 

The  lessee  is  liable  for  injuries  done  by  persons  under  its 
control,  but  not  by  others.    Sprague  v.  Smith,  20  Vt.  421. 

The  lessor  and  lessee  companies  are  jointly  liable  for  in- 
juries done  by  the  lessee.  Pennsylvania  Co.  v.  Ellett,  132  111. 
654. 

A  consolidation  of  two  boom  companies  must,  nevertheless, 
maintain  the  separate  booms  and  deliver  logs  at  each  as 
required  in  the  original  charters.  Gould  v.  Langdon,  43  Pa. 
St.  367. 

Three  companies  separately  mortgage  their  roads,  and  then 
consolidate;  the  decree  of  foreclosure  is  to  sell  the  roads  in 
their  entirety,  and  then  to  make  equitable  distribution  of  the 
proceeds  among  the  several  mortgagees.  Gilbert  v.  Wash. 
City,  etc.,  Ky.  Co.,  33  Gratt.  586,  611. 

An  agreement  made  when  purchasing  right  of  way  to  pro- 
tect land  from  overflow,  is  personal  to  the  company  making  it 
and  not  obligatory  upon  a  later  company  which  buys  the  road. 
Sappington  v.  Little  Rock,  etc.,  Co.,  37  Ark.  23. 
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CHAPTER  XV. 

RIGHTS  OF  THE  ORIGINAL  CORPORATION. 

The  rights  of  the  original  corporation  are  not  lost  by  the 
exercise  of  any  acts  which  might  have  been  expected  to  occur 
by  virtue  of  existing  laws;  thus  the  right  to  a  tax  voted  to  a 
corporation  is  not  lost  by  its  consolidation  (according  to  statnte) 
with  another,  provided  adequate  protection  is  given  to  the 
subscribers  or  tax  payers  that  they  receive  what  they  are  en- 
titled to. 

Nor  are  the  subscribers  released  by  the  sale  of  the  road,  or 
portion  of  it;  if  the  sale  is  unauthorized  the  courts  will  not 
recognize  it;  and  if  authorized,  then  it  was  but  a  contingency 
which  the  parties  must  have  expected  might  occur;  a  radical,  or 
fundamental  change,  however,  in  the  plan  or  business  of  the 
enterprise,  or  in  its  scope,  purpose  or  location,  made  without 
the  consent  of  the  subscribers,  will  release  them. 

There  is  a  distinction  between  transferring,  as  by  sale,  con- 
solidation or  lease,  the  enterprise  itself  to  other  hands,  keeping 
it,  however,  the  same  in  its  details,  and  substantially  changing 
without  the  subscriber's  consent,  the  details  of  the  enterprise 
itself;  in  the  former  event  the  subscriber  is  not  released;  in  the 
latter  he  is,  irrespective  of  whether  there  has  or  has  not  been 
a  transfer. 

The  decisions  rest  mostly  upon  statutes  which,  by  their  terms, 
fix  the  respective  rights  of  the  original  corporation  or  its  suc- 
cessor in  interest  under  consolidation,  sale  or  lease,  as  the  case 
may  be;  but  in  the  absence  of  a  controlling  statute  the  rights, 
privileges  and  franchises  secured  to  the  original  company  re- 
main to  it,  even  after  foreclosure,  or  sale  or  lease  (excepting  to 
the  extent  that  they  were  included  in  the  transfer),  so  long 
as  they  are  not  at  the  instance  of  the  state  determined  by 
judicial  proceeding,  i. «.,  forfeited  by  reason  of  non-user,  failure 
to  comply  with  conditions  imposed  upon  them,  or  other  suffi- 
cient cause. 


SIGHTS  OF  THE  OBIGINAL  COBFOBATION.  437 


Section  One. 

Cantlllon  t.  The  Dabnqne  and  North  Western  Ballwaj  Companj,  78 

Iowa  48;  42  N.  W.  R  618.» 

A  railway  corporation  does  not,  hj  consolidation,  lose  its  right  to  a 

Toted  tax, 

A  tax  having  been  voted  to  a  railway  corporation,  it,  there- 
after, by  sale  and  consolidation,  became  joined  with  two  other 
corporations.     It  is  held  that  the  right  to  collect  the  tax 
is  not  thereby  lost- 
Following  is  the  opinion  in  full : 

Granger,  J.  This  case  is  before  us  on  rehearing,  an  opinion 
being  filed,  affirming  the  judgment  of  the  district  court.  At 
the  former  hearing,  the  case  was  disposed  of  under  the  rulings 
in  Manning  v.  Mathews,  66  Iowa  676,  Blunt  v.  Carpenter,  68 
Iowa,  265,  and  Barthel  v.  Meader,  72  Iowa,  125,  the  rule  in 
such  cases  being  that  the  alienation  of  the  road  before  comple- 
tion, and  after  taxes  voted  in  aid  of  its  construction,  works  a 
forfeiture  of  the  tax.  Defendant  urges  upon  the  attention  of 
the  court,  the  consideration  that  this  case  is  distinguishable 
from  those  cited  by  its  facts  as  to  the  alleged  sale.  In  the 
cases  referred  to  there  was,  after  the  voting  of  the  tax,  either 
an  absolute  sale  of  the  road,  or  what  amounted  to  a  lease  in 
perpetuity,  and,  for  all  practical  purposes  to  the  taxpayer,  an 
absolute  sale.  The  holdings  in  such  cases  are  based  on  the 
theory  that  the  payment  of  the  tax  is  upon  contract  that  the 
taxpayer  shall  have  an  interest  in  the  property  he  helped  to 
create;  and  that  for  the  company  to  voluntarily  place  the  road 
beyond  its  power  to  give  such  interest  avoids  the  obligation 
for  payment.  After  a  careful  consideration  of  the  law  and 
arguments,  we  are  convinced  that  this  case  is  distinguishable 
from  the  others  as  to  its  facts,  and  controlled  by  a  different 
rule  of  law.  The  aid  to  the  defendant  company  was  voted 
December  20, 1883. 

On  the  fifth  of  May,  thereafter,  the  defendant  company, 
which,  for  convenience,  we  will  denominate  (as  it  is  in  the 

1  Rehearing,  reversing  contrary  decisions  of  same  case,  reported  in  85  N. 
W.  R  620. 
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record)  "The  Dubuque  Company,"  entered  into  two  agree- 
ments, one  with  the  Minnesota  Loan  and  Debenture  Company, 
by  the  terms  of  which  the  latter  company  was  to  construct  for 
the  Dubuque  Company  its  line  of  railroad  for  fifty  miles;  and 
one  with  the  Minnesota  &  Nocthwestem  Railroad  Company, 
by  the  terms  of  which,  after  the  Dubuque  Company  should 
complete  its  fifty  miles  of  road,  the  lines  of  the  two  companies 
should  be  joined  so  as  to  constitute  a  single  line  of  road,  and 
their  corporate  interests  should  be  consolidated.  This  agree- 
ment by  the  Dubuque  Company  received  the  assent  of  its 
board  of  directors,  but  not  of  the  stockholders.  There  is  no 
doubt  in  our  minds,  but  that  from  May  5, 1884,  it  was  the  pur- 
pose of  the  officers  of  the  Dubuque  Company  to  make  the  con- 
solidation when  the  fifty  miles  of  road  was  completed,  which 
was  in  fact  done.  On  the  thirteenth  of  December,  1886,  and 
just  after  the  completion  of  the  fifty  miles  of  road  by  the  Du- 
buque Company,  the  Dubuque  Company  and  the  Minnesota  & 
Northwestern  Railroad  Company  entered  into  two  contracts. 
(1)  One,  by  the  terms  of  which  the  contract  of  May  5, 1884,  was 
abrogated;  and  (2)  one,  by  the  terms  of  which  the  two  lines  of 
road  were  united,  and  the  two  companies  consolidated  in  such 
manner  that  the  consolidated  line  came  under  the  control  and 
management  of  the  Minnesota  &  Northwestern  Railroad  Com- 
pany. In  fact,  for  the  purpose  of  this  case,  it  may  be  said  to 
have  been  an  absolute  sale  of  the  road  to  the  managing  com- 
pany. In  the  contract  of  May  5, 1884,  there  was  no  agreement 
by  which  the  purchasing  company  was  to  issue  the  certificates 
for  stock  due  on  payment  of  taxes  voted.  In  the  contract  of 
December  13,  1886,  there  was  an  agreement  that  such  tax 
payers  should  have  the  stock  in  the  roads,  as  consolidated. 

I.  These  facts  are  sufficiently  full  for  the  presentation  of 
our  views  on  this  question.  As  we  understand,  it  is  the  claim 
of  appellees  that  the  mere  fact  of  the  sale  of  the  road  oper- 
ates to  avoid  the  tax,  regardless  of  the  fact  of  whether  or  not 
the  tax  payer  would  be  entitled  to  his  certificates  of  stock 
from  the  purchasing  company  owning  the  line  aided  by  the 
tax.  The  right  of  railroad  companies  to  transfer  their  rights 
and  franchises  is  so  well  understood,  and  so  clearly  provided 
for  by  statute,  that  no  citation  in  that  respect  is  necessary.  If 
appellant's  theory,  that  a  company  aided  by  such  a  tax  may, 
before  the  completion  of  its  road,  transfer  it  to  another  com- 
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pany,  and  still  preserve  its  right  to  the  tax,  has  support  in  the 
statute,  it  is  by  virtue  of  section  1302  of  the  Code,  which  reads 
as  follows  :  "  Where  any  railway  company  shall  be  organized 
under  a  corporate  name,  and  shall  have  made  contracts  for 
payments  to  it  upon  delivery  of  stock  in  such  companies,  and 
shall,  subsequent  to  such  contracts,  have  changed  its  corporate 
name,  or  when  the  real  ownership  in  the  property,  rights, 
powers  and  franchises  have  passed,  legally,  equitably,  into  any 
other  company,  no  such  contracts  shall  be  enforced  in  law  or 
equity  until  tender  or  delivery  of  stock  in  such  last  named  cor- 
poration or  company."  This  section  has  not  heretofore  re- 
ceived judicial  construction,  and  we  must  express  a  regret  that 
the  legislative  purpose  is  not  more  apparent  than  it  seems  to 
be.  It,  however,  is  clearly  apparent  that  cases  are  contem- 
plated, where  payments  are  to  be  made  to  the  company  upon 
delivery  of  stock  in  the  company,  and  it  is  equally  clear  that 
it  contemplates  that  the  ownership  of  the  property,  rights, 
powers  and  franchises  may  legally  pass  to  another  company, 
while  such  contracts  for  payments  exist;  but  such  contracts 
are  not  enforceable  without  tender  or  delivery  of  stock  in  the 
company  having  the  ownership  of  the  property,  etc.  To  our 
minds  two  queries  are  presented :  (1)  Does  the  section  em- 
brace obligations  for  payment  of  taxes  voted  as  in  this  case  ? 
and  (2)  does  it  embrace  voluntary  conveyances  by  one  com- 
pany to  another  ?  As  to  the  first,  the  letter  of  law  makes  it 
applicable  to  contracts  for  payments  upon  delivery  of  stock. 
Counsel  in  this  case  agree,  and  we  have  held,  that  the  obli- 
gations of  the  taxpayer  in  such  cases  arise  on  contract;  and 
the  obligation  for  payment  is  dependent  upon  the  delivery  of 
stock.  Acts  20th  Gen.  Assem.,  Ch.  159.  The  language  of  the 
law  as  to  contracts  is  general,  and  we  see  no  reason  for 
excluding  from  its  operation  this  class  of  contracts.  As  to  the 
second  querj-,  the  language  of  the  law  is  also  very  general.  It 
speaks  of  cases  where  the  ownership  legally  passes  to  another 
company.  It  is  suflBciently  broad  to  include  voluntary  and 
involuntary  conveyances.  At  the  first  reading  there  was  some- 
thing of  a  hesitancy  in  giving  to  the  section  so  broad  a  mean- 
ing, but  the  rules  for  construction  and  our  reflections  lead  us 
to  the  conviction  that  nothing  less  was  designed.  In  argu- 
ment, no  reasons  are  suggested  against  such  a  construction,  and 
none  whatever  occurs  to  us.    With  this  view  of  the  law, 


4rt0  KIGHTS   OF  THE   OBIOINAL  OOBPOBATION. 

it  is  plain  that  the  case  is  distinguishable  by  its  facts  from  those 
on  which  the  former  opinion  was  based.  The  parties  must  be 
lield  to  a  knowledge  of  the  law  at  the  time  the  tax  was  voted, 
and  that  the  compan\^  had  the  right  to  transfer  the  road,  and 
that  thereafter  the  obligation  for  payment  would  depend  upon 
the  readiness  of  the  purchasing  company  to  deliver  the  stock. 
We  do  not  leave  out  of  view  in  this  case  the  fact  that  by  the 
agreement  of  May  5, 1884,  there  was  no  provision  in  the  con- 
tract of  sale  for  the  purchasing  company  delivering  the  stock. 
There  are  many  doubts  surrounding  the  validity  of  that  sale, 
but  with  our  view  we  think  it  unnecessary  to  determine  them. 
We  may  say  it  was  a  valid  sale.  Looking  to  the  same  section, 
we  do  not  find  a  requirement  that  in  making  the  sale  the  delivery 
of  this  stock  shall  be  provided  for;  and  it  is  of  no  concern  to  the 
taxpayer  whether  such  a  provision  is  made  as  between  the  com- 
panies or  not.  The  law  exempts  the  taxpayer  from  payment 
unless  the  stock  is  forthcoming.  By  the  contract  of  sale 
December  13,  1886,  provision  is  made  for  the  stock  in  the  con- 
solidated line,  and  the  evidence  clearly  shows  that  it  is  of 
greater  market  value  that  it  would  be  in  the  former  road. 
Considered  in  the  light  of  pecuniary  advantage,  the  transfer 
was  greatly  to  the  interest  of  the  taxpayers,  and  hence  they 
are  without  any  special  claims  to  equitable  consideration. 

11.  The  tax  was  voted  December  20, 1883.  The  lew  was 
made  September  30,  1884,  after  the  levy  of  the  taxes  for  that 
year  for  state  and  county  purposes;  the  levy  for  state  and 
county  purposes  being  made  on  the  assessment  of  1884.  That 
for  the  railroad  tax  was  levied  on  the  assessment  of  1883;  the 
appellees  insist  that  the  tax  is  void  for  that  reason.  It  is  ap- 
pellees' contention  that  the  board  of  supervisors  having  used 
the  assessment  of  1883  for  the  levy  of  taxes  in  September  of 
that  year,  and  the  tax  list  having  passed  to  the  treasurer  for 
collection,  the  assessment  had  served  its  full  purpose,  and  that 
it  could  not  be  made  the  basis  of  a  levy  in  1884.  After  a 
township  has  voted  aid  to  a  railroad  company,  the  law  makes 
it  the  duty  of  the  township  clerk  or  the  clerk  of  elections  to 
certify  the  facts  to  the  county  auditor,  who  shall  at  once 
cause  such  certificate  to  be  recorded  in  the  office  of  the  countv 
recorder.     And  then  follows  this  provision : 

"  When  such  certificates  shall  have  been  made  and  recorded, 
the  board  of  supervisors  of  the  county  shall,  at  the  time  of 
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levying  the  ordinary  taxes  next  following,  levy  such  taxes  as 
are  voted  under  the  provisions  of  this  act  as  shown  by  said  cer- 
tificate, and  cause  the  same  to  be  placed  on  the  tax  lists  of 
the  proper  township,  incorporated  city,  or  town,  indicating  in 
their  order  thereupon  when  and  in  what  proportion  the  same 
are  to  be  collected,  and  upon  what  conditions  the  same  are  to 
be  paid  to  the  railroad  companies;  a  certified  copy  of  which 
said  order  shall  accompany  the  tax  lists.  Said  taxes  shall  be 
collected  at  the  time  or  times  specified  in  said  order,  in  the 
same  manner,  and  subject  to  the  same  laws,  after  they  are 
collectible,  as  other  taxes,  or  as  may  be  stated  in  the  petition 
and  notices  for  the  election."  Acts  20th  Gen.  Assem.,  Ch.  159, 
Sec.  3. 

The  foregoing  is  our  only  statutory  guide  as  to  the  assess- 
ment on  which  to  make  the  levy.  We  do  not  accept  the 
theory  of  appellees,  that  the  levy  of  taxes  for  1883,  for  gen- 
eral purposes,  having  been  made  on  the  assessment  for  that 
year,  the  same  assessment  could  not  be  used  for  another  levy; 
that  is,  we  see  no  reason  why,  after  one  levy  is  made,  the  same 
may  not  be  used  for  another  levy,  if  the  law  so  designed.  The 
assessment  for  the  year  which  the  law  really  contemplates  is 
but  the  instrument  of  means  for  measuring  or  ascertaining  the 
amount  of  the  individual's  indebtedness  to  the  company,  as  he 
is  to  pay  five  per  cent  of  the  assessed  valuation  of  his  property. 
The  extent  of  such  an  obligation  may  be  measured  by  the 
assessment  of  any  year  the  law  may  designate  or  the  parties 
agree  upon,  and  the  fact  that  the  assessment  has  once  been 
used  would  make  no  difference.  We  say  this  much  only  in 
answer  to  a  claim  that  an  assessment  can  only  be  used  as  the 
basis  of  a  levy  for  a  single  year.  Appellant's  theory  is  that, 
the  tax  being  voted  in  December,  1883,  the  law  contemplates 
a  levy  on  the  assessment  for  that  year;  that  both  the  company 
and  the  taxpayer  know  what  the  assessment  is,  and  contract 
with  knowledge  of  the  amount  to  be  paid  by  the  one  and 
received  by  the  other;  while,  if  the  levy  is  to  be  on  a  future 
assessment,  they  make  their  contract  in  ignorance  of  so  impor- 
tant a  consideration.  If  this  thought  is  to  be  a  controlling  one, 
we  experience  a  difficulty  in  fixing  a  time  to  serve  as  a  dividing 
line  between  levies  on  past  or  future  assessments.  In  the 
case  of  Parons  v.  Childs,  36  Iowa  108,  the  court  had  under 
consideration  the  question  of  which  of  two  assessments  was  the 
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proper  one  for  the  levy  where  taxes  had  been  voted  to  aid  the 
construction  of  a  railroad.  In  that  case  the  aid  was  voted 
March  30,  1869,  and  the  court  held  that  the  levy  should  be  the 
assessment  of  that  year,  and  used  this  language :  "  In  view  of 
the  provisions  of  our  statutes,  as  above  mentioned,  and  numer- 
ous others,  it  is  very  manifest  that  the  tax  voted  and  sought 
to  be  enjoined  in  this  case  was  regularly  and  legally  to  be 
levied  upon  the  assessment  of  1869,  the  year  in  which  it  was 
voted." 

There  is  much  doubt  of  a  purpose  in  that  case  to  hold  that 
in  all  cases  of  voting  such  aid  the  levy  must  be  made  on  the 
assessment  of  the  calendar  year  in  which  it  was  voted.  In 
fact  there  were  some  words  used  indicating  that  the  holding  is 
only  applicable  to  that  case.  We  are  not  without  apprehen* 
sion  of  danger  in  fixing  upon  any  definite  time  as  applicable 
to  all  such  cases.  However,  a  majority  of  this  court  are  of  the 
opinion  that,  in  view  of  the  time  the  tax  was  voted,  with  other 
facts  in  this  case,  the  levy  of  the  tax  on  the  assessment  of  1883 
is  not  erroneous,  and  that  the  claim  of  the  appellees  in  that  re- 
spect can  not  avail  to  defeat  the  tax.  Justice  Rathrock  and 
the  writer  of  this  opinion  hold  to  the  view  that  the  assess- 
ment for  1881:  is  the  one  on  which  the  levy  should  have  been 
made,  but  think  the  plaintiffs  are  not  entitled  to  relief  on  that 
account.  There  was  an  assessment  for  188i,  and  we  think 
before  equity  will  restrain  the  collection  of  the  tax  because  of 
the  levy  on  the  wrong  assessment,  the  plaintiffs  must  show 
prejudice  resulting  from  the  error;  as  that,  in  consequence  of 
the  levy  being  on  the  wrong  assessment,  a  greater  tax  is  im- 
posed. If  the  amount  of  the  tax  is  less  or  equal,  there  can  cer^ 
tainly  be  no  just  grounds  for  complaint.  It  is  not  like  a  case 
where  there  has  been  no  assessment  for  the  year  of  1884,  to 
enable  the  plaintiffs  to  know  as  to  their  prejudice,  and  allege 
the  fact,  if  true. 

III.  The  articles  of  incorporation  of  the  Dubuque  company 
state  that  the  objects  of  incorporation  are  to  construct,  operate 
and  maintain  a  railroad  from  Dubuque  in  a  western  and  north- 
western direction  in  Iowa,  Minnesota  and  Dakota,  to  a  junc- 
tion with  the  Northern  Pacific.  It  is  urged  that  the  line,  as 
now  formed  and  extending  from  Dubuque  to  St.  Paul,  is  such 
a  departure  from  the  original  undertaking  as  to  avoid  the  tax. 
The  petition  signed  by  the  citizens  of  the  township  in  which 
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the  vote  was  ordered,  and  notice  for  the  election,  conform  to 
the  statutory  requirements  in  stating  the  amount  of  work  to  be 
done  on  the  road,  and  when  and  where  it  must  be  done,  and  to 
what  point  the  road  must  be  completed  before  the  tax  was  col- 
lectible, and  these  provisions  have  been  fully  complied  with. 
The  record  of  the  case  satisfies  us  that  at  the  time  the  tax 
was  voted  a  general  course  was  designed  to  be  north  and  north- 
west, but  the  extent  of  the  line  and  its  northern  terminus  were 
matters  which  circumstances  in  the  future  must  determine.  It 
was  well  known  that  if  the  enterprise  proves  a  success,  it  must 
have  financial  aid  from  other  quarters  than  Dubuque,  and  it 
must  have  been  understood  that  changes  might  be  necessitated 
in  securing  the  needful  assistance.  The  record  does  not  dis- 
close that  the  tax  was  voted  upon  condition  that  the  road  was 
to  be  constructed  into  any  other  state  or  territory.  It  was 
known  that  the  incorporators  at  the  organization  of  the  com- 
pany had  as  objective  points  Minnesota  and  Dakota,  and  the 
Northern  Pacific.  The  reaching  of  such  points  was  not  a  con- 
dition of  payment,  and  we  are  unable  to  say  that  the  road  may 
not  yet  be  so  constructed.  We  do  not  think  in  this  respect  there 
is  such  a  deviation  from  the  conditions  under  which  the  tax 
was  voted  as  to  excuse  the  payment. 

This  tax,  as  before  stated,  was  voted  on  the  twentieth  of 
December,  1883,  and  the  law  under  which  it  was  voted  was  re- 
pealed April  9,  1884,  and  appellees  say  that  fact  avoids  the  tax. 
The  case  of  Burges  v.  Mabin,  70  Iowa  643,  is  decisive  of  the 
law  of  this  branch  of  the  case.  There  is  some  question  as  to 
the  amount  of  money  and  time  expended  after  the  vote,  and 
before  the  repeal  of  the  law,  but  we  think  it  was  unmistakably 
sufficient  to  support  the  contract,  and  avoid  the  operation  of 
the  repealing  statute.  It  is  sufficient  to  say  that  after  the  tax 
was  voted,  the  company  engaged  as  actively  in  the  preparation 
for  the  work  of  construction  as  it  could  well  do  at  that  season 
of  the  year,  and  with  the  opening  spring  prosecuted  its  work 
with  energy,  and  complied  with  the  contract  on  its  part.  We 
think,  also,  that  the  expenditures  made  and  the  work  done 
were  in  faith  of  the  tax  voted.  With  these  views,  we  reach 
the  conclusion,  on  rehearing  of  this  case,  that  the  petition  is 
without  merit,  and  that  it  should  be  dismissed.     Keversed. 
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Section  Two. 

Hajs  T.  0.,  0.  &  F.  fi;  Y.  B.  B.  Co.,  61  ILL  422. 

Subscriber  not  released  bj  portion  of  road  being  sold. 

The  subscriber  to  the  capital  stock  is  not  released  by  a  por- 
tion of  the  road  being  sold  to  another  company.  Snch  sale,  if 
unauthorized  by  legislation,  is  against  public  policy;  the  courts 
will  not  aid  it,  as  it  is  in  utter  disregard  of  the  duties  and 
obligations  of  the  company.'  If  the  sale  is  unauthorized,  it  is 
simply  an  unlawful  attempt  to  accomplish  what  can  be  done 
only  by  legislation,  and  is  no  defense  against  the  subscription; 
and  if  it  is  authorized,  the  subscriber  must  be  presumed  to  have 
contracted  with  reference  to  the  possibility  of  its  occurrence; 
so  held  also  as  to  a  change  in  the  location.*  If  the  lease  is  un- 
authorized the  lessee  is  regarded  simply  as  servant  of  the  lessor, 
the  latter  being  not  released  from  its  contracts  or  liabilities. 

Section  Thbee. 

Troy  &  Rutland  B.  R.  Co.  t.  Kerr,  17  Barb.  (N.  T.)  581. 

Subscriber  not  released  hj  sale  of  road. 

Action  to  recover  stock  subscription;  sustained;  opinion  by 
Hand  (doubting  its  correctness),  Cady  and  James  concurring. 
Allen  taking  no  part. 

Defendant  insists  that  he  was  absolved  from  his  obligation 
by  the  alteration  of  the  articles  of  association,  and  by  the  sale 
and  transfer  of  the  road;  but  this,  if  unauthorized,  did  not,  ipso 
facto,  dissolve  the  corporation.' 

It  has  been  decided  in  England  that  one  railroad  corpora- 
tion can  not  lease  its  road,  or  give  up  the  management  of  its 

■Great  Northern,  etc.,  v.  Eastern  •  Brinckerhoff  v.  Brown,  7  John. 

C.  R.   Ck).,  9  Hare  806;    Beman  v.  Ch.  217;  Atty.  Genl.  v.  Bank,  Hopk. 

Rufford,  6  Eng.  L.  &  Eq.  106;  South  754;  Ward  v.  Sea  Ins.  Co.,  7  Paige 

Yorkshire  R.  Ck>.  v.  Great  Northern  2d4;  Mickles  v.  Rochester  City  Bank, 

R.  Co.,  19  Eng.  L.  &  Eq.  618.  11  Id.  118;  AngeU  &  Ames  on  Corp., 

*  Illinois  R.  R.  Co.  v.  Beers,  27  Dl.  Ch.  22. 
18.');  Calvin  v.  Turnpike  Co.,  1  Carter 
511. 
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line  to  another,  nor  delegate  the  powers  conferred  by  statute, 
without  the  authority  of  the  legislature.  Those  acts  are  ultra 
vires}  N  ot  even  with  assent  of  all  the  stockholders.'  Though 
this  may  be  done  with  the  consent  of  parliament." 

But  such  a  contract  would  not  discharge  the  liability  of  a 
subscriber  to  pay  for  his  stock;  if  the  pretended  lease  or  sale 
is  void  it  can  not  have  that  effect;  and  if  not  void,  even  though 
a  breach  of  duty  on  the  part  of  the  directors,  the  stockholders 
have  other  remedies  and  can  not  withdraw. 

Hand,  J.,  reviewing  numerous  authorities  pro  and  con,  inti- 
mates an  opinion  that  defendant  is  released  because  of  the 
reduction  of  the  original  capital  to  a  little  more  than  one  fifth 
of  the  original  amount,  and  throwing  up  nearly  a  moiety  of 
the  road;  but  as  his  brethren  think  there  was  no  such  radical 
change  of  the  plan  and  business  of  the  corporation  as  exoner- 
ated the  defendant,  and  that  his  subsequent  promise  is  evi- 
dence of  his  acquiescence,  he  votes  with  them  in  favor  of  judg- 
ment for  the  plaintiff. 

Section  Four. 

Ottawa,  etc,  Go.  t.  Black,  79  Dl.  262. 
Subscriber  not  released  bj  lease  of  road  In  perpetuity. 

Suit  to  recover  amount  of  subscri|  !ion  of  defendants  to  the 
capital  stock  of  the  Ottawa,  Oswego  &  Fox  Kiver  Valley  Rail- 
road Company;  judgment  below  for  defendants;  reversed. 

Plea  asserted  that  the  corporation  was  to  have  been  a  com- 
peting line,  and  that  on  this  supposition  defendants  subscribed, 
they  having  an  interest  in  obtaining  reduction  of  rates;  there- 
after plaintiff  leased  its  road  in  perpetuity  to  another  company, 
thus  making  such  competition  impossible,  and  plaintiff  had 
also  mortgaged  the  road  and  made  the  stock  worthless. 

«  Beman  v.  Rufford,  1  Sim.  N.  S.  •  East,  etc.,  v.  Eastern,  11  C.  B. 

650;  S.  C.,6  Eng.  L.  &  Eq.  R  106;  775. 

Great,  etc.,  Co.  v.  Eastern,  etc.,  Co.,  *  West  London,  etc.,  v.  London,  11 

9  Bare  318;  Winch  v.   Birkenhead,  C.  B.  254;  8.  C,  Id.  827;  London,  etc., 

etc.,  Co.,  18  Eng.  L.  &  Eq.  R.  506;  v.  Southeasterly,    8  Exch.    R.  584; 

Shrewsbury,  etc., V.  Shrewsbury, etc.,  Ware  v.  Grand  Junction,  2  R.  & 

1  Sun.  N.  S.  110;  MacGregor  v.  Offi-  My  hie  470. 
cial  Managers,  etc.,  16  Eng.  L.  &  Eq. 
R.  180. 
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The  supreme  court  holds  this  plea  insufficient,  because  if 
the  plaintiff,  at  time  of  receiving  the  subscription,  had  the 
right  reserved  to  execute  leases,  then  defendants  are  held  to  have 
contracted  with  reference  to  the  happening  of  such  contin- 
gency and  can  not  object  to  the  lease;  and  if  on  the  other  hand 
such  lease  is  unauthorized,  then  the  liability  and  duty  of  the  com- 
pany to  which  the  subscription  was  made,  exist  in  full  force  in 
favor  of  the  subscriber  and  the  public.^  The  lessee  in  such 
case  is  regarded  only  as  servant  of  the  lessor;  the  latter  hav- 
ing received  its  franchises  from  the  state  is  not,  by  the  act  of 
leasing,  discharged  from  any  contract  or  liability.  The  sub- 
scriber,  when  he  shall  have  paid  up  and  received  his  certificate, 
may,  by  proceeding  in  equity,  protect  his  interest  and  the  cor- 
porate property  against  mismanagement,  abuse,  or  illegal  or 
unauthorized  leases  or  contracts. 

Section  Five. 

Ready  &  Banks  t.  The  Mayor,  etc.,  6  Ala.  (N.  S.)  827. 

City  becomes  successor  to  town. 

A  bond  was  made  to  the  mayor  and  aldermen  of  the  town 
of  Tuscaloosa;  subsequently  the  style  of  the  corporation  was 
changed  to  that  of  the  mayor  and  aldermen  of  the  city  of 
Tuscaloosa;  held,  that  an  action  under  the  latter  name  is  prop- 
erly brought,  declaration  alleging  that  the  bond  was  made  to 
the  plaintiff  under  the  former  name  and  style.'  The  act  re- 
serves all  rights  and  liabilities,  and  such  would  be  the  law 
without  such  provision.' 

Section  Six. 

The  Madison  College  t.  Burke,  6  Ala.  (N.  S.)  494. 
College  may  change  its  name  and  still  recorer  on  note. 

Assumpsit  by  the  Madison  College  against  Burke  upon  a 
note  executed  by  him  to  the  "  Manual  Labor  Institute  of  South 

*  Hayes  v.  The  Ottawa,  Oswego  &  *  Corporation  of  Colchester  ▼.  Sea- 
Fox  River  V.  R.  R.  Co.,  61  lU,  423.       ber,  8  Burr.  1860. 

*  Such  allegation  was  not  contained 
in  the  declaration  in  Madison  College 
V.  Burke,  6  Ala,  (N.  S.)  4»4. 
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Alabama;  **  judgment  for  defendant.  First  count  held  bad  be- 
cause failing  to  show  legal  title  in  plaintiff;  the  plain tiflF's  name 
was  changed  to  "  Madison  College  "  by  act  of  legislature  after 
the  execution  of  the  note;  the  act  provides  that  such  change 
shall  not  aflfect  the  corporation's  right  to  recover  its  debts,  or 
release  it  from  its  engagements;  and  such  would  have  been  the 
law  anyway.'  The  count  would  have  been  good  had  it  alleged 
these  facts. 

The  money  count  was  good,  and  under  it  the  trial  court 
erred  in  rejecting  evidence  showing  the  change  in  name,  and 
that  the  defendant  executed  the  note  to  the  plaintiff  under  its 
former  name;  under  such  proof  it  would  be  entitled  to  recover. 
Reversed. 


Section  Seven. 

Wilmington  ft  B.  B.  Go.  t.  Downward,  —  Del  — ;  14  Atlantic  720. 

Corporation  maj  collect  a  Judgment  dne  to  Itself,  although  its  own 

propertj  has  been  sold  on  foreclosure. 

Mortgage  by  the  Wilmington  &  Reading  Railroad  Com- 
pany of  its  road  and  its  Pennsylvania  franchises  (excluding, 
however,  its  Delaware  franchise).  Thereafter,  upon  foreclos- 
ure sale,  all  said  property  was  sold  to  some  parties  who  then 
obtained  an  act  of  the  legislature  of  Delaware,  incorporating 
them  as  a  new  company. 

A  corporation  whose  charter  has  expired  is  dead,  but  one 
which  simply  fails  to  elect  officers  is  only  dormant;  debts  due  to 
the  former  are  extinguished,  but  not  so  as  to  debts  due  the 
latter.  The  charter  of  the  Wilmington  &  Reading  R.  R.  Co. 
had  not  expired  and  was  not  revoked  by  the  foreclosure  sale 
of  said  road.  Hence,  it  can  be  seen  that  the  corporate  existence 
of  the  Wilmington  &  Reading  R.  R.  Co.  had  never  been  extin- 
guished and  that  a  judgment  obtained  in  its  favor  before  the 
formation  of  the  new  company  was  still  its  own  property,  not 
having  been  included  in  the  mortgage;  therefore,  an  assignment, 
of  it  by  the  new  company  conveyed  no  title. 

>  Corporation  of  Colchester  v.  Seaber,  8  Burr.  1865. 
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Sbction  Eioht. 

Kip  et  al.  T.  New  York  &  H.  B.  R.  Co^  67  N.  Y.  227. 

Lessor  does  not  lose  right  to  contlnae  proceedings  in  condemnation. 

Proceedings  in  condemnation  are  not  abrogated  by  the  peti- 
tioner therein  leasing  its  road  to  another  company.  The  lease 
does  not  affect  the  petitioner  as  a  corporation  in  its  relation  to 
the  state.  The  same  necessity  existed  for  the  condemnation 
for  the  purposes  of  the  petitioner  after  as  before  the  lease  was 
made.  But  even  if  the  necessity  now  exists  only  in  favor  of 
the  lessee,  it  is  a  necessity  for  taking  this  land  to  operate  les- 
sor's road  for  public  use,  and  it  is  competent  for  the  lessee  to 
continue  the  proceedings  in  lessor's  name.  The  act  of  1869 
expressly  authorizes  proceedings  by  either  the  original  com- 
pany or  its  lessee. 

Section  Nine. 
Norwlcli  Sk  W.  B.  Co.  t.  City  of  Worcester,  147  Mass.  518;  18  N.  E.  409. 

Lessor  has  tlie  riglit  to  compensation  for  damages  caused  by  city 

clianging  grade. 

A  railroad  company  leased  its  road  to  another  for  a  term  of 
one  hundred  years;  thereafter  the  lessor  condemned  land  for 
a  new  depot  building,  and  before  such  building  was  erected 
the  city  so  changed  the  grade  of  this  land  as  to  materially  in- 
jure it.  To  a  suit  for  damages,  by  the  lessor  against  the  city, 
it  was  pleaded  that  the  lessor  was  not  entitled  to  claim  the 
same;  that  if  any  damages  were  incurred*  the  suit  therefor 
should  be  by  the  lessee.  The  court  construes  the  lease  and 
finds  that  the  land,  when  condemned,  did  not,  ipso  facto,  come 
under  the  lease;  the  terms  of  the  lease  implied  that  the  lessor 
would  obtain  the  land  and  would  erect  the  building  and  lay 
the  tracks  thereon,  and  then  turn  the  same  over  to  the  lessee. 
The  lease  embraced  the  road,  "  together  with  all  the  lands  on 
which  said  railway  is  or  shall  be  located;"  also  all  tracks,  depot 
grounds,  buildings,  etc.,  "  now  used  and  belonging,  and  to  be 
used  or  belonging,  or  in  anywise  appertaining  to  said  road." 
Provision  is  made  for  the  purchase  of  new  depot  grounds,  and 
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for  the  costs  of  the  new  line,  grounds  and  buildings*  and  that 
"  the  new  track,  grounds  and  buildings  shall  be  included  under 
this  indenture  of  lease,  for  the  same  time  and  upon  the  same 
terms  and  conditions  that  the  railway  is  herein  leased."  The 
lease  was  of  a  completed  road;  the  lessee  was  to  keep  it  in 
repair;  the  lessee  was  to  be  the  actor  in  everj^thing,  except 
when  it  came  to  establishing  the  new  station;  evidently,  here, 
the  lessor  was  to  be  the  actor  and  the  property  was  to  remain 
in  the  lessor's  possession  until  completed,  and  then  be  turned 
over  to  the  lessee.  Land  purchased  by  the  lessor,  which  was 
not  connected  with  the  road,  but  was  intended  for  future  use 
after  it  should  be  fitted  and  prepared,  would  not  be  land  on 
Avhich  the  road  was  located,  and  would  be  no  part  of  the  road; 
though  procured  for  the  purpose  of  changing  the  road,  it 
would  not  be  a  part  of  it  until  the  change  would  be  made  and 
the  new  tracks  put  in  connection  with  the  road. 


SEOTioisr  Ten. 

State  T.  St.  Paul  &  Sionx  City  B.  Co.,  85  Minn.  222. 
Franchises  not  forfeited  b j  sale  of  road. 

Quo  warranto  by  the  state  upon  relation  of  the  attorney- 
general  against  the  St.  Paul  &  Sioux  City  Railroad  Company 
to  adjudge  its  charter,  liberties,  privileges  and  franchises  for- 
feited, and  its  existence  as  a  corporation  annulled. 

Its  failure  to  build  a  certain  portion  of  the  road  is  held  to 
involve  only  the  loss  of  such  portions;  that  is  the  penalty  at- 
tached by  the  terms  of  the  legislation;  it  is  clear  that  the  legis- 
lature did  not  intend  that  such  failure  should  cause  a  forfeiture 
of  the  charter. 

The  legislature  authorized  the  respondent  to  sell  all  its  roads, 
but  the  act  provided  that  all  the  respondent's  charter  rights 
and  operating  and  other  franchises  should  remain  unaffected 
by  such  sale;  hence,  the  sale  made  by  it  and  its  consequent  ces- 
sation of  operations  as  a  railroad,  can  not  be  deemed  to  work 
a  forfeiture  of  its  charter  as  a  corporation;  the  sale  was  au- 
thorized by  the  legislative  act.  The  respondent,  though  pri- 
marily a  railroad  company,  yet  had  other  franchises  and 
29 
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powers,  not  a  part  of  or  connected  with,  but  independent  of, 
those  necessary  to  enable  it  legally  to  construct,  maintain  and 
operate  railroads.  It  was  given  power  to  take,  hold  and  dis- 
pose of  its  granted  lands. 

The  consent  of  the  state  may  not  prevent  forfeiture  of  the 
corporate  franchise,  where  the  corporation  disposes  of  and 
abandons  all  its  business  and  operating  franchises,  so  that 
there  is  nothing  left  which  it  can  lawfully  do,  and  so  that  there 
can  be  no  reason  for  keeping  it  longer  in  life.  But  here, 
though  it  alienates  its  principal  business,  yet  it  retains  the 
lands  and  the  franchises  connected  therewith  and  the  powers 
thereover,  and  has  done  all  this  with  the  legislative  authority; 
hence  there  is  no  cause  for  forfeiture;  the  act  not  only  says  that 
these  franchises  shall  remain  unaffected  but  says  also  that  the 
lands  shall  not  be  more  nor  less  taxable  than  before,  thus 
referring  to  a  future  holding  of  the  land.  Judgment  for 
respondent. 

Section  Eleven. 
Day  T.  Ogrdensburg  &  L.  C.  B.  Co^  107  N.  Y.  129;  18  N.  E.765. 

Corporation  is  not,  ipso  facto,  dissolred  hj  failing  to  comply  with 

charter  condition. 

Action  by  the  holders  of  coupons  for  interest  on  the  income 
bonds  issued  by  the  Ogdensburg  &  Lake  Champlain  Railroad 
Company,  organized  under  the  laws  of  New  York,  to  restrain 
that  company  from  using  its  income  to  pay  bonds  issued  by, 
and  operating  expenses  of,  the  Lamoille  Valley  Extension 
Railroad  Company,  organized  under  the  laws  of  Vermont;  the 
latter  company  held  its  charter  on  condition  that  if  it  did  not 
commence  the  construction  of  its  railroad  in  ten  years,  "  then 
said  corporation  shall  be  dissolved."  It  did  not  commence  in 
ten  years,  and  after  their  expiration  made  a  contract  with  the 
Ogdensburg  company  whereby  the  Lamoille  company  was  to 
issue  bonds  sufficient  to  build  the  road  and  when  completed, 
the  Ogdensburg  company  was  to  take  a  lease  of  it  in  perpe- 
tuity; subsequently  the  road  w^as  built  and  the  lease  made. 

It  was  contended  that  the  Lamoille  company  had  no  power 
to  do  any  corporate  act,  being  dissolved  by  expiration  of  said 
ten  years.    The  words  are  "said  corporation  shall  be  dis- 
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solved."  Eut  in  this  state  it  is  well  settled  that  dissolution  is 
not  affected  by  a  mere  failure  to  perform  the  condition,  nor 
without  judicial  proceeding  and  judgment.  The  case  is  dis- 
tinguishable from  those  in  which  the  statute  says  the  road's 
'•  corporate  existence  and  power  shall  cease." '  They  hold  that 
such  a  statute  executes  itself,  and  the  corporation  is  extin- 
guished by  virtue  of  an  express  limitation  upon  the  original 
grant  of  the  corporate  power,  but  that  in  the  absence  of  such 
language  there  is  not,  ipso  facto,  a  loss  of  corporate  power. 
And  in  Vermont  it  is  held  that  unless  the  legislature  under- 
takes to  declare  a  forfeiture  for  facts  that  have  already  occurred, 
it  appertains  to  the  judicial  department  to  ascertain  whether 
such  forfeiture  has  been  incurred."  It  is  also  objected  that  the 
Ogdensburg  road  had  no  power  to  enter  into  the  lease,  but 
such  power  is  found  in  the  statute  "  authorizing  railroad  com- 
panies to  contract  with  each  other," "  under  which  it  may 
agree  with  any  other  railroad  company  for  the  use  of  its  road, 
*'  not  inconsistent  with  the  provisions  of  the  charter  of  the 
corporation  whose  railroad  is  to  be  used  under  such  contract." 
The  Lamoille  company  had  power  to  contract,  as  already 
stated,  and  among  those  expressly  given  by  its  charter  is  the 
power  to  lease.  The  Ogdensburg  company,  therefore,  had 
power  to  accept  the  lease,  unless  its  own  power  was  limited  to 
dealing  with  roads  within  its  own  state;  but  there  is  no  statute 
nor  principle  which  so  requires.  A  corporation  given  capacity 
to  contract  may  exercise  such  power  within  or  without  the 
state  unless  the  law-making  power  of  that  other  state  forbids.* 
The  New  York  statutes  and  interpretations  thereof  are  to  the 
same  eflfect."  The  lease  in  question  was  valid;  both  parties 
thereto  had  power  to  enter  into  it.  The  terms  of  the  lease 
and  mortgage  and  bonds  are  then  construed  and  the  rights  of 
the  parties  as  to  the  application  of  the  income  are  determined. 


»  Re  Railroad  Co.,  72  N.  Y.  345;  75  » Woodruflf  v.   Railway  CJo.,  93  N. 

N.  Y.   835;    Brooklyn  S.   T.  Co.  v.  Y.  609;  Re  Railway  Co. ,  99  N.  Y.  12; 

Brooklyn,  78  N.  Y.  525.  1  N.  E.   R   27;  Re  Townsend,  89  N. 

« Railroad  v.  Railroad,  84  Vt.  2.  J.  171;  Re  Rapid  Transit  Co.,  103  N. 

» Laws,  1839,  Ch.  218.  Y.  261;  8  N.  E.  R.  548. 

*  Bank  of  Augusta  v.  Earle,  13  Pet. 
519. 
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Sechon  Twelve. 
Inrin  t.  Nashrille,  G.  A  St  L.  Bj.  Co.,  92  lU.  103. 

Arransrements  for  throngrh  Bhippingr  construed  not  to  make  eon- 
solidatlon,  although  Joint  name  is  used;  the  sereral  names  being: 
also  nsed,  each  company  remains  entitled  to  its  own  property. 

Several  railroad  companies  arranged  for  the  through  carriage 
of  freight;  the  combination  was  called  "  Green  Line " ;  the 
cars  and  vessels  bore  that  name,  as  also  the  names,  respectively, 
of  the  roads  to  which  belonging.  There  was  no  joint  property, 
no  joint  expense,  no  joint  fund,  no  joint  losses,  no  joint  profits; 
no  arrangement  to  share  loss  or  profit;  each  road  was  operatetl 
by  its  owner,  hired  and  paid  its  own  agents,  paid  any  loss 
occurring  on  its  road.  The  only  exception  was  that  if  a  loss 
could  not  be  located  they  all  paid  pro  rata.  This  did  not 
create  a  partnership  or  joint  liability  as  between  the  roads 
themselves  or  as  to  third  persons.  There  was  no  community 
of  interest,  no  community  of  profits  and  losses,  but  all  was 
several;  there  can  be  no  partnership  without  a  "  communion 
of  profit." ' 

The  shipper's  grain  was  delivered  to  one  Osborn,  who  was 
the  agent  of  the  Nashville  &  Northwestern  Railroad  Com- 
pany. The  Nashville  &  Chattanooga  Railroad  Company  was 
not  at  all  at  that  time  in  business  at  the  place  where  the  grain 
was  received.  It  thereafter  bought '  the  Nashville  &  North- 
western Railroad,  and  caused  its  own  name  to  be  changed  to 
Nashville,  Chattanooga  &  St.  Louis  Railway  Company.  There 
is  nothing  showing  any  consolidation  of  these  two  roads  under 
the  new  name,  nor  any  assumption  of  the  debts  or  liabilities 
of  the  former  company.  The  grain  was  lost  on  a  barge  towed 
by  a  steamboat  connecting  with  the  Nashville  &  Northwest- 
ern Railroad  and  not  in  the  employ  of  the  Nashville  &  Chat- 
tanooga Railroad  Company. 

The  owner  of  the  grain  brings  attachment  and  seizes  a  wharf 
boat  belonging  to  the  Nashville,  Chattanooga  &  St.  Louis  Rail- 
way Co.;  replevin  thereof  by  the  latter  is  sustained. 

Such  arrangements  have  been  held  to  be  partnerships  where 

>  Story  on  Partnership,  §  18.  not  mentioned  in  the  statement  oil 

*  Manner  and  terms  of  purchase  are  the  case  nor  in  the  opinion. 
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the  earnings  were  put  into  a  common  fnnd  and  divided  accord- 
ing to  the  lengths  of  the  respective  lines,*  but  it  is  said  in  the 
same  case  that  it  would  be  different  if  each  stage  owner  was 
to  receive  and  retain  the  passage  money  earned  on  his  line, 
and  sustain  all  the  expenses  thereof,  and  act  only  as  agent  of 
the  others  in  receiving  the  passage  money  for  them  for  trans- 
porting the  passengers  over  their  lines. 

It  is  not  a  partnership,  nor  does  it  create  a  joint  liability,  for 
each  road  to  charge  only  a  stipulated  rate  of  freight,  thus  in- 
forming the  shipper  in  advance  of  the  total,  and  then  for  each 
road  on  receipt  of  the  freight,  to  pay  the  prior  road  the  amount 
already  due  for  its  earnings,  the  next  road  to  reimburse  the 
prior  road  for  its  outlay  and  to  pay  its  earnings  to  it,  and  the 
last  road  to  collect  the  total  from  the  consignee.'  Nor  is  the 
company  which  sells  a  through  ticket  liable  for  injury  upon 
the  line  of  the  connecting  road,  though  there  be  an  agreement 
as  to  the  division  of  through  ticket  money  and  an  arrangement 
for  through  cars;  no  community  of  interest,  of  obligation  or 
of  responsibility  results  from  such  agreement.*  On  the  con- 
trary, however,  it  has  been  held  that  the  company  which  sells 
a  through  ticket  over  its  own  and  other  roads  is  liable  for  the 
safe  carriage  of  passengers  and  baggage  to  the  place  of  desti- 
nation.* The  connection  in  business  between  the  several  roads 
in  the  principal  case  goes  hardly  beyond  the  extent  of  securing 
a  continuous  passage  of  freight  without  breaking  bulk;  this  is 
not  sufficient  to  create  partnership  or  joint  liability.* 

The  plaintiff  in  replevin  is  not  estopped  by  having  the  words 
**  Green  Line"  painted  on  the  wharf  boat;  it  had  also  its  own 
name  thereon,  which  would  neutralize  the  former;  or  at  all 
events  put  shippers  upon  inquiry;  there  is  nothing  in  the  case 
as  to  any  actual  representations  as  to  ownership  or  joint  lia- 
bility upon  which  to  base  defendant's  claim. 

'  Champion  ▼.  Bostwick,  18  Wend.       *  lUinois  Central  R.  R.  Co.  v.  Cope- 
175.  land,  24  Dl.  882. 

•  Darling  v.  Boston  &  Worcester      *  Merrick  v.  Gordon,  20  N.  Y.  93. 
R.  R.  Co.,  11  Allen  295. 

*  Hartan  v.  Eastern  Railroad  Co., 
114  Mass.  44. 
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Section  Thirteen. 

State  ex  rel.  t.  Minnesota  Central  By.  Co.;  Same  t.  Hastings  &  D. 

By.  Co.,  36  Minn.  246;  80  N.  W.  816. 

Boad  sold  to  new  company;  charters  of  orlgrlnal  companies  forfeited 

for  non-user. 

Two  railroad  companies  having  received  land  grants  npon 
their  construction, afterward  sold  to  another  company  their  lines 
which  they  had  built  under  their  charter,  and  for  four  years 
neither  owned  nor  operated  any  line,  yet  they  claimed  still  to 
be  corporations  exercising  certain  other  franchises,  to  wit,  the 
right  to  hold  and  dispose  of  lands  granted  upon  the  construc- 
tion of  the  roads,  or  designated  portions  thereof,  exempt  from 
all  taxation.  Quo  warranto  proceedings  were  brought  against 
them,  resulting  in  a  judgment  of  forfeiture  and  for  dissolution 
of  both  of  the  corporations  upon  the  following  grounds: 
A  corporation  may  lose  its  franchises  upon  a  mis-user  or  non- 
user  and  the  state  may  resume  the  same  under  a  judgment  in 
quo  warranto  to  ascertain  and  enforce  the  forfeiture.*  The 
statute  provides  that  when  any  railroad  company  suspends  its 
lawful  business  for  one  year  it  shall  be  deemed  to  have  for- 
feited the  rights,  privileges  and  franchises  granted  by  any  act 
of  incorporation,  and  shall  be  adjudged  to  be  dissolved.* 
Such  forfeiture  may  be  enforced  by  quo  warranto  proceeding.* 
But  the  general  rule  is  that  a  corporation  is  not  to  be  deemed 
dissolved  until  a  forfeiture  is  judicially  ascertained  and  ad- 
judged.* The  cause  of  forfeiture  can  only  be  taken  advantage 
of  by  the  state  in  a  direct  proceeding  for  the  purpose.*  In 
case  of  negligence  or  non-user,  it  has  been  left  to  the  court  to 
decide  whether  the  act  or  omissions  had  been  such  under  all 
the  circumstances  as  to  warrant  a  judgment.*  But  the  statute 
leaves  no  discretion  to  the  court  and  makes  forfeiture  obliga- 
tory if  business  is  suspended  for  one  year;  the  terms  of  the 

>Terrett  v.   Taylor,  9  Cranch  51;  256;  Bradt  v.  Benedict,  17  N.  Y.  99; 

People  V.  Hudson,  6  Cow.  217.  Minnesota  Central  R.  Co.  v.  Melvin, 

«Gen.  St.  1878,  c.  76,  §  11;  Rev.  St  21  Minn.  344. 

1866,  c.  76,  §  11 ;  Id. ,  c.  79,  §  2;  Comp.  » Heard  v.  Talbot,  7  Gray  120. 

S.  1858,  c.  67,  §  8.  •Harris  v.  Railroad  Co.,  51  Miss. 

'State  V.  St.  Paul  &  S.  C.  Ry,  Co.,  605;  Hart  v.  Railroad  Co.,  40  Conn. 

28  N.  W.  R.  245.  524, 

*  People  V.  iWnpike  Co.,  23  Wend. 
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statute  admit  of  no  excuse  or  explanation.*  The  non-user 
complained  of,  must  undoubtedly  relate  to  matters  which  are 
of  the  essence  of  the  contract  between  the  corporation  and  the 
state.'  These  corporations  were  created  by  the  state  to  main- 
tain, have,  use  and  operate  railroads,  and  on  this  consideration 
and  condition  were  given  special  franchises  and  privileges  and 
endowed  with  land  grants.*  Hence,  their  suspension  of  busi- 
ness brings  them  under  the  statute,  notwithstanding  their 
reservation  of  their  land  grants  and  franchises  upon  the  sale 
or  transfer  by  them  of  the  railroads. 

The  right  to  acquire  and  sell,  and  in  the  meantime  to  hold 
exempt  from  taxes  these  lands,  is  a  franchise,  but  ancillary  and 
subordinate  to  the  main  purpose  for  which  chartered.  The 
failure  to  discharge  their  duties  to  the  public  and  the  non-user 
or  suspension  of  their  principal  business  as  railroad  companies, 
is  a  sufficient  ground  for  an  absolute  forfeiture  of  their  corpo- 
rate rights.*  By  consent  of  the  state  such  subordinate  fran- 
chises may  exist  and  continue  to  be  exercised  independently 
of  the  franchise  to  construct  and  operate  railroads,*  but  this 
can  be  only  by  legislative  act;  the  state  can  not  in  such  case 
be  bound  by  the  acts  of  its  executive  officers.*  Eespondents 
insist  that  the  state,  by  special  acts  and  the  course  of  legisla- 
lation,  has  consented  to  the  continued  existence  of  the  corpo- 
rations and  to  their  retaining  their  franchises  to  hold  the  lands 
after  they  had  sold  their  railroads,  or,  in  other  words,  that  the 
state  had  waived  the  forfeiture  resulting  from  their  suspension 
of  their  lawful  business  as  railroads.  The  court  then  reviews 
a  number  of  acts,^  and  arrives  at  the  conclusion  that  they  do 

» People  V.  Railroad  Co.,  53  Barb.  People  v.  Plank  Road  Co.,  27  Barb. 

128;  State  V.  Building  Ass'n,  35  Ohio  458;  Ang.  &  A.  Corp.,  Sec.  777;  Peo- 

St.  264;  Bradtv.  Benedict,  17 N.Y. 96-  pie  v.  Kingston   Turnpike   Co.,  23 

•Com.  V.   Bank,  28  Pa.   St.   889;  Wend.  212. 
Att'y  Gen'l  v,  Raib-oad  Co.,  6  Ired.       ^  Act  of  May  22,  1857,  concerning 

469;  Mor.  Corp.,  §  1025.  Minneapolis  &  Cedar  VaUey  R,   R. 

«Mor.  Corp.,  2d  Ed.,  g§  1114, 1115.  Co.;  special  laws  of  1864,  c.  2;  Min- 

*  Ward  V.  Sea  Ins.  Co.,  7  Paige 296;  nesota  C.  R.  Co.  v.  Melvin,  21  Minn. 
In  re  Jackson  Ins.  Co.,  4  Sandf.  Ch.  840;  act  of  Feb.  24,  1886,  concerning 
562;  Mickles  V.  Bank,  11  Paige  126;  McGregor  &  Western  R.  R.  Co.;  also 
Atty.  Genl.  v.  Railroad  Co.,  6  Ired,  act  of  March  7,  1867;  Gen.  St  1866, 
469;  Heard  v.  Talbot,  7  Gray  120.  c.  84,  §  89;  act  of  Feb.  29,  1868,  con- 

»  State  V.  St.  Paul  &  S.  C.  Ry.  Co.,  ceming  Minnesota  C.  R.  Co.;  Sp. 
28  N.  W,  R.  247.  Laws  1866,  c.  12,  §  15;  Sp.  Laws  1867. 

*  People  V.  Phoenix,  24  Wend.  431;   c.  11,  §  19;  act  of  Feb.  28,  1876;  Sp. 
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not  show  any  such  waiver.  The  fact  that  the  company  which 
bought  the  railroads  from  the  respondents  has  continued  to 
operate  them  and  has  paid  the  taxes  required  by  the  charters 
does  not  affect  the  question  of  the  suspension  of  corporate 
duties  by  the  respondents.*  A  company  which  leased  its 
works  for  two  and  a  half  years,  thereby  suspended  its  lawful 
business  and  committed  an  act  of  self-destruction.* 

Berby  J.,  dissents,  holding  that  the  state  did  acquiesce  in 
or  consent  to  the  respondents  selling  their  railroads  and  still 
maintaining  their  corporate  existence  for  the  purposes  of  the 
franchises  in  question.* 


SjiCTioisr    Fourteen. 

PennsylTania,  etc.,  Go.  t.  St  Louis,  etc  Co.,  118  U.  S.  290;  6  S.  C.  R.  1094. 

Lessor's  remedj  may  be  in  equity. 

Bill  by  the  St.  Louis  &  Terre  Haute  Railroad  Company 
against  the  Indianapolis  &  Terre  Haute  Railroad  Company  to 
recover  accrued  rent  and  to  enforce  specific  performance  of  a 
ninety-nine  year  lease,  and  to  hold  responsible  thereon  certain 
other  companies  as  guarantors.  It  is  urged  that  the  remedy 
should  be  at  law  and  not  in  equity,  but  it  is  held  that  the 
relief  at  law  would  be  very  inadequate;  to  sue  for  every  in- 
stallment of  rent,  and  have  a  monthly  resort  to  a  lawsuit 
against  the  guarantor,  the  lessee  being  insolvent,  is  destructive 
of  the  substantial  rights  of  the  lessor,  and  almost  a  denial  of 
justice.  The  lessor  is  entitled,  if  the  lease  is  valid,*  to  have 
those  clauses  specifically  enforced  which  require  the  lessee  to 

Laws  1876,  c.  115,  §  8;  Sp.  Laws,  1877,  Bank,  18  Smedes  &  M.  569;  State  v. 
c.  218,  §  4;  Sp.  Laws  1878,  c.  284,  §  4;  Rives,  5  Lred.  809;  Mor.  Corp.  1115; 
Gen.  St  1866,  c.  84,  §  89  (Gen.  St  State  v.  Railroad  Ck>.,  29  Ck>nn.  547. 
1878,  c.  34,  §  69);  Sp.  Laws  1872,  c.  *  Corporations  may,  even  after  con- 
98;  Sp.  Laws  1881,  c.  221.  solidation,  keep  up  their  existence 

1  Lake  Ontario  R.  R.  v.  Curtiss,  80  for  some  purposes,  e.g.,  to  determine 
N.  Y.  224;  People  v.  Northern  R.  R.,  their  officials,  their  share  of  property 
58  Barb.  128;  Com.  v.  Turnpike  Co.,  and  of  earnings  as  basis  for  pay- 
5  Cush.  509.  ing  interest  or  dividends.    Hart  v. 

«  Conro  V.  Port  Henry  LronCo.,  12   Ogdensburgh,  28  N.  Y.  Supp.  689. 
Barb.  68;  People  v.  Hudson  Bank,  6       -^It  is,  however,  held  invalid;  see 
Com.  219,  220;  State  y.  Commercial  this  point  given  on  another  page. 
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keep  the  road  in  first  class  condition.  It  is  no  remedy  to  re- 
quire the  lessor  to  wait  till  it  is  depreciated  and  then  to  bring 
vexatious,  unsatisfactory,  expensive  and  repeated  suits  for  dam- 
age. So,  also,  the  clause  requiring  lessee  to  keep  accounts  for 
lessor's  protection  and  in  lessor's  interest,  as  the  basis  of  the 
rent  charges,  is  one  which  requires  the  examination  of  a  mas- 
ter and  not  of  a  jury. 


Section  Fifteew. 
Sundry  Instances. 

A  note  made  to  the  Sonoma  Academy  may  be  sued  upon  by 
Cumberland  College,  the  complaint  averring  that  these  insti- 
tutions are  the  same.  Cumberland  College  v.  Ish,  22  Cal. 
641. 

A  corporation  is  a  necessary  party  to  a  suit  by  a  party  seek- 
ing to  enjoin  another  party  from  acting  under  the  powers  of 
such  corporation.  People  v.  Degrauw,  133  N.  Y.  254,  30  N.  E. 
1006,  reversing  16  N.  Y.  Supp.  697. 

A  corporation  which  has  ceased  to  exist,  is  said,  nevertheless, 
to  be  a  proper  party  to  a  suit  attacking  property  in  the  hands 
of  one  claiming  under  it;  it  is  a  proper  party  in  order  to  deter- 
mine judicially  that  it  is  really  "  deadP  People  v.  N.  Y.,  etc., 
Co.,  21  N.  Y.  Supp.  373. 
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CHAPTER  XVL 

RIGHTS  OF  THE  SUCCEEDING  CORPORATION. 

The  consolidation  acquires  the  rights  of  the  constituent  to 
collect  taxes  or  bonds  voted  in  aid,  when  such  consolidation 
does  not  effect  a  substantial  diversion  from  the  purposes  and 
projects  contemplated  by  the  people  who  voted  the  aid,  but  on 
the  contrary  offers  the  eflBcient,  perhaps  only,  means  whereby 
such  purposes  and  projects  could  be  carried  through. 

So,  also,  where  consolidation  is  authorized  by  the  existing 
laws,  all  persons  are  presumed  to  have  acted  subject  to  this 
contingency  occurring,  and  they  must  expect  that  a  consolida- 
tion might  take  place. 

The  rights  of  the  succeeding  corporation  are  in  the  main 
settled  by  statute;  the  precedents,  therefore,  offer  chiefly  but 
construction  of  particular  statutory  phrases. 

The  rights  to  carry  on  condemnation  proceedings,  to  use 
streets,  to  take  lands  under  specific  grants  possessed  by  the 
constituent  corporations,  have  all  been  held  to  pass  to  the  con- 
solidated corporations,  either  because  of  the  latter  being  thfi 
same  in  identity  with  the  former,  or  entitled  by  way  of  assign- 
ment under  the  text  of  the  statutes  to  the  rights  of  the  former, 
or  yet  because  of  being  the  representative  of  the  public  in  carry- 
ing out  an  improvement  of  a  quasi  public  nature. 

Franchises,  however,  do  not  pass  from  the  preceding  to  the 
succeeding  corporation,  not  even  by  instruments  undertaking 
to  transfer  them,  unless  the  original  possessor  has  been  spe- 
cially authorized  to  dispose  of  them,  or  such  power  may  be 
fairly  inferred;  a  corporation,  unless  restricted,  has  general 
power  to  dispose  of  its  property,  but,  unless  authorized,  has  no 
power  to  dispose  of  its  franchise;  statutes  creating  corpora- 
tions are,  however,  construed  as  conferring  no  powers  except- 
ing those  mentioned,  and  hence,  a  certain  corporation  having 
received  power  to  sell  certain  properties,  is  held  not  to  have  re- 
ceived the  power  to  sell  its  subscriptions. 

The  consolidation  can  not  enforce  rights  derived  from  the 
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original  corporations  unless  complying  with  the  statutory 
prerequisites  to  a  consummated  consolidation,  nor  even  with 
legislative  authority  can  it  enforce  subscriptions  made  to  its 
predecessor  unless  tendering  to  the  subscribers  the  specific 
bonds  of  such  predecessor  promised  them. 

Secttion  One, 
LiylniTStoii  Conntj  r.  First  National  Bank,  128  U.  S.  102;  0  S.  C.  R.  18. 
Tlie  consolidation  becomes  entitled  to  a  tax  Toted  to  its  constituent.' 

A  tax  was  voted  in  aid  of  a  railroad  corporation,  which 
thereafter  was  consolidated  with  another;  the  new  result  tak- 
ing the  name  of  the  latter,  it  is  held  that  the  consolidation  is 
entitled  to  the  tax. 

Following  is  opinion  in  full : 

The  grounds  urged  for  reversing  the  judgment  are :  (1), 
that  the  statutes  of  Missouri  did  not  authorize  the  consolidation 
of  a  railroad  company  organized  under  the  laws  of  Missouri, 
with  a  railroad  company  organized  under  the  laws  of  another 
state;  (2),  that  an  authority  to  subscribe  to  stock  in,  and  issue 
bonds  to,  the  Chillicothe  &  Omaha  Railroad  Company  was 
not  an  authority  to  subscribe  to  stock  in,  and  issue  bonds  to, 
the  St.  Louis,  Council  Bluffs  &  Omaha  Railroad  Company; 
and  (3),  that  it  does  not  appear  by  the  face  of  the  bonds,  or  by 
the  findings  of  the  court,  that  the  county  court  ordered  any 
subscription  for  stock  in  either  the  Chillicothe  &  Omaha  Rail- 
road Company,  or  the  St.  Louis,  Council  Bluffs  &  Omaha  Rail- 
road Company  to  be  made,  or  that  any  subscription  for  stock 
of  either  of  those  companies  was  in  fact  made,  or  that  any 
stock  of  either  company  was  ever  issued  to  the  county  or  to 
the  township. 

(1.)  As  to  the  authority  for  the  consolidation.  It  was  en- 
acted as  follows  by  the  act  of  the  legislature  of  Missouri, 
approved  March  2,  1869,  entitled  "An  act  to  authorize  the 
consolidation  of  railroad  companies  in  this  state  with  com- 
panies owning  connecting  railroads  in  adjoining  states"  (Laws 

^This  very  recent  opinion  presents  County,  92  U.  S.  569,  and  County  of 
substantially  a  complete  review  of  Bates  v.  Winters,  97  U.  S.  88,  that 
the  supreme  court's  prior  decisions  the  decisions  therein  "would  not  be, 
on  this  very  important  topic;  the  if  applicable  here,  a  sound  doctrine." 
court  says  of   Harshman   v.  Bates 
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of  1869,  p.  75,  and  1  Wagner's  Missouri  Stats,  of  1870,  p,  314, 
§56): 

"Section  1.  That  any  railroad  company  organized  under 
the  general  or  special  laws  of  this  state,  whose  tracks  shall  at 
the  line  of  the  state  connect  with  the  track  of  the  railroad  of 
any  company  organized  under  the  general  or  special  laws  of 
any  adjoining  state,  is  hereby  authorized  to  make  and  enter 
into  any  agreement  with  such  connecting  company  for  the 
consolidation  of  the  stock  of  the  respective  companies  whose 
tracks  shall  be  so  connected,  making  one  company  of  the  two, 
whose  stocks  shall  be  so  consolidated,  upon  such  terms  and 
conditions  and  stipulations,  as  may  be  mutually  agreed  upon 
between  them,  in  accordance  with  the  laws  of  the  adjoining 
state  in  which  the  road  is  located,  with  which  connection  is 
thus  formed." 

The  statute  then  went  on  to  enact  details  in  regard  to  the 
consolidation.  The  fourth  section  of  the  act  provided  as  fol- 
lows: 

"  Section  4.  Any  such  consolidated  company  shall  be  sub- 
ject to  all  the  liabilities,  and  bound  by  all  the  obligations  of 
the  company  within  this  state,  which  may  be  thus  consoli- 
dated with  one  in  the  adjacent  state,  as  fully  as  if  such  con- 
solidation had  not  taken  place,  and  shall  be  subject  to  the  same 
duties  and  obligations  to  the  state,  and  be  entitled  to  the  same 
franchises  and  privileges  under  the  laws  of  this  state,  as  if 
the  consolidation  had  not  taken  place." 

This  statute  applied  to  the  consolidation  in  question,  al- 
though no  road  had  vet  been  constructed. 

It  is  not  contended  that  the  provisions  of  this  statute  were 
not  complied  with  in  making  the  consolidation  in  question. 
The  consolidated  company  was,  by  the  statute,  to  be  entitled 
to  the  same  privileges  under  the  laws  of  the  State  of  Missouri, 
as  if  the  consolidation  had  not  taken  place.  This  can  only 
mean  that  it  was  to  be  entitled  to  the  same  privileges  under 
the  laws  of  Missouri,  that  the  Missouri  corporation  was  en- 
titled to  under  the  laws  of  that  state  at  the  time  the  consoli- 
dation took  place.  One  of  those  privileges  was  the  privilege 
of  a  subscription  to  stock  by  the  township  of  Chillicothe. 

(2.)  As  to  the  authority  to  subscribe  to  stock  in,  and  issue 
bonds  to,  the  St.  Louis,  Council  Bluflfs  &  Omaha  Kailroad 
Company,  under  the  vote  of  the  people  of  the  township  to  sub- 
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scribe  to  stock  in,  and  issue  bonds  to,  the  Chillicothe  &  Omaha 
Railroad  Company.  The  case  of  Harshman  v.  Bates  County, 
92  U.  S.  569,  decided  by  this  court  at  October  term,  1875,  is 
relied  upon  by  the  plaintiff  in  error  as  a  decision  against  the 
validity  of  the  bonds  in  that  respect.  It  arose  under  the  same 
statute  of  Missouri,  of  March  23, 1868.  The  bonds  were  issued 
by  the  county  of  Bates,  in  behalf  of  Mount  Pleasant  township, 
in  that  county,  to  the  Lexington,  Lake  &  Gulf  Railroad  Com- 
pany, in  January,  1871.  The  taxpayers  of  the  township  had, 
in  May,  1870,  at  an  election,  voted  in  favor  of  a  subscription 
to  the  stock  of,  and  the  issue  of  bonds  to,  the  Lexington,  Chil- 
licothe &  Gulf  Railroad  Company,  In  October,  1870,  the 
corporation  was  consolidated  with  another  corporation,  under 
the  name  of  the  Lexington,  Lake  &  Gulf  Railroad  Company. 
Thereafter,  in  January,  1871,  the  county  court,  in  pursuance 
only  of  the  authority  conferred  by  such  vote,  subscribed  the 
specified  amount,  in  behalf  of  the  township,  to  the  consolidated 
company,  and  issued  the  bonds  to  it  in  payment  of  the  sub- 
scription. The  objection  was  taken,  that  the  question  of  sub- 
scribing to  stock  in,  and  issuing  bonds  to,  the  consolidated 
company  was  never  submitted  to  a  vote  of  the  people  of  the 
township.  This  court  held,  that  as,  at  the  time  of  the  consol- 
idation, no  subscription  to  stock  had  been  made,  and  thus  no 
vested  right  had  accrued  to  the  company  named  in  the  vote, 
the  extinction  of  that  company  worked  a  revocation  in  law  of 
the  authority  to  subscribe  to  stocks  and  to  issue  bonds.  In 
that  case,  it  appeared,  by  the  face  of  the  bonds,  that  the  vote 
of  the  people  was  to  subscribe  to  the  stock  of  the  Lexington, 
Chillicothe  &  Gulf  Railroad  Company,  and  that  that  com- 
pany and  another  had  been  consolidated  under  the  name  of 
the  Lexington,  Lake  &  Gulf  Railroad  Company.  This  court 
held,  that  this  recital  in  the  bonds  was  suflBcient  to  put  the 
holder  on  inquiry,  and  that  the  bonds  were  invalid.  The  suit 
was  brought  by  a  holder  of  coupons  attached  to  the  bonds, 
against  the  county,  to  recover  the  amount  of  the  coupons. 

In  County  of  Scotland  v.  Thomas,  94  U.  S.  682,  at  October 
term,  1876,  the  suit  was  brought  on  coupons  attached  to  bonds 
issued  by  the  county  of  Scotland  in  the  State  of  Missouri,  on 
on  its  own  behalf,  to  the  Missouri,  Iowa  &  Nebraska  Rail- 
road Company,  for  a  subscription  on  behalf  of  the  county  to 
the  stock  of  that  corporation,  which  was  a  corporation  formed 
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by  the  consolidation,  in  March,  1870  (under  the  above  men- 
tioned act  March  2,  1S30),  of  the  Alexandria  &  Nebraska 
City  Eailroad  Company  of  Missouri  (formerly  the  Alexandria 
&  Bloomfield  Eailroad  Company),  with  the  Iowa  Southern 
Railroad  Company  of  Iowa.  It  was  claimed  that  the  power 
to  subscribe  to  the  stock  had  been  given  by  the  charter 
granted  in  1857  by  Missouri  to  the  Alexandria  &  Bloom- 
field  Railroad  Company,  before  the  adoption  of  the  state 
constitution  of  1865,  which  required  that  the  question  of 
subscribing  to  stock  should  be  submitted  to  a  vote  of  the  quali- 
fied voters  of  the  county.  No  vote  had  been  taken  in  the  case. 
It  was  contended,  on  b3half  of  the  plaintiflf,  that  the  consol- 
idated corporation  acquire  I  by  the  consolidation  all  the  priv- 
ileges of  the  Alexandria  &  Nebraska  City  Railroad  Company, 
and  among  others,  the  privilege  of  receiving  county  subscrip- 
tions to  its  capital  stock.  This  court  held,  that  the  prohibi- 
tion of  the  constitution  of  1865  only  extended  to  restraining 
the  legislature  from  authorizing  in  the  future  municipal  sub- 
scriptions or  aid  to  private  corporations  without  a  vote  of 
the  psople  of  the  munisi parity,  but  did  not  take  away  any 
authority  previously  granted  to  subscribe  to  stock  without  a 
vote  of  the  people.  It  also  held  that  the  simple  consolidation 
with  another  company  did  not  extinguish  the  power  of  the 
county  to  subscribe  or  the  privilege  of  the  company  to  receive 
a  subscrii)tion;  as  authority  for  this  view  it  cited  the  case  of  The 
State  V.  Greene  Countv,  54  Missouri  540. 

In  the  case  of  County  of  Scotland  v.  Thomas,  the  power  to 
consolidate  was  given  in  1869,  after  the  original  charter  of 
1857  was  granted,  and  after  the  constitution  of  1865  went  into 
effect;  but  it  was  held  that  that  fact  did  not  affect  the  power. 
In  its  opinion,  the  court  said  (p.  691),  that  the  railroad  author- 
ized by  the  charter  of  1857,  "  was  a '  railroad  from  the  city  of 
Alexandria,  in  the  county  of  Clark,  in  the  direction  of  Bloom- 
field,  in  the  State  of  Iowa,  to  such  point  on  the  northern 
boundary  line  of  the  State  of  Missouri  as  shall  be  agreed  upon 
by  said  company;  and  a  company,  authorized  on  the  part  of 
the  State  of  Iowa,  to  construct  a  railroad  to  intersect  the  road 
authorized  to  be  constructed  by  the  provisions  of  this  act,  at 
the  most  practicable  point  on  said  state  line.'  Bloomfield  was 
a  small  town  in  Iowa,  evidently  not  intended  as  the  final  ob- 
jective point  of  the  proposed  line,  which  is  only  required  to 
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be  ^  in  the  direction  of  Bloomfield.'  A  connection  with  a  con- 
tinuous road  in  Iowa  was  the  declared  object  of  the  road  pro- 
posed. It  was  evidently  the  purpose  to  bring  Alexandria,  a 
port  of  Missouri  on  the  Mississippi  River,  in  connection  with 
the  rich  region  of  southern  and  western  low^a,  by  means  of  the 
road  then  being  chartered,  and  a  road  to  connect  therewith, 
running  into  the  State  of  Iowa.  This  purpose  will  be  most 
eflfectually  attained  by  the  construction  of  the  continuous 
line  contemplated  by  the  consolidated  companies.  The  general 
direction  of  the  road  is  not  changed.  It  does  not  pass  throuo;h 
Bloomfield,  it  is  true;  but  it  does  not  pass  it  by  so  far  as  to 
be  a  substantial  departure  from  the  route  originally  indicated. 
The  amending  act,  therefore,  which  authorized  a  consolidation 
with  the  Iowa  Southern  Railway  Company,  and  thereby  con- 
stituted the  Missouri,  Iowa  &  Nebraska  Railway  Company, 
was  in  perfect  accord  with  the  general  purpose  of  the  original 
charter  of  the  Alexandria  &  Bloomfield  Railroad  Company; 
and,  if  the  other  rights  and  privileges  of  the  latter  company 
passed  over  to  the  consolidated  company,  we  do  not  see  why 
the  privilege  in  question  should  not  do  so,  nor  why  the  power 
given  to  the  county  to  subscribe  to  the  stock  should  not  con- 
tinue in  force." 

The  court  distinguished  the  case  from  that  of  Harshman  v. 
Bates  County,  92  U.  S.  569,  on  the  ground  that  in  that  case 
the  subscription  to  the  stock  was  made  by  the  county  court  in 
behalf  of  a  township,  and  that  the  county  court  was  regarded 
as  being  the  mere  agent  of  the  township,  and  as  having  no 
discretion  to  go  beyond  the  precise  terms  of  the  powers  given 
to  it,  to  subscribe  to  the  stock  of  the  company  named  in  the 
vote;  while  in  the  case  of  Scotland  county,  the  county  court 
acted  as  the  representative  authority  of  the  county  itself,  and 
was  officially  invested  with  all  the  discretion  necessary  to  be 
exercised  under  the  change  of  circumstances  brought  about  by 
the  consolidation. 

The  court  further  proceeded  to  say,  in  the  Scotland  county 
case  (p.  693) :  "  If  we  look  at  the  subject  in  a  broad  and  gen- 
eral view,  it  will  be  still  more  manifest  that  the  power  in 
question  was  intended  to  exist,  notwithstanding  the  consolida- 
tion. The  project  of  the  railroad  promised  a  great  public  im- 
provement, conducive  to  the  interests  of  Alexandria  and  the 
country  through  which  it  would  pass.    Its  construction,  how- 
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ever,  would  greatly  depend  upon  the  local  aid  and  encourage- 
ment it  might  receive.  The  interests  of  its  projectors  and  of 
the  country  it  was  to  traverse  was  regarded  as  mutual.  The 
power  of  the  adjacent  counties  and  towns  to  subscribe  to  its 
stock,  as  a  means  of  securing  its  construction,  was  desired  not 
only  by  the  company,  but  by  the  inhabitants.  Whether  the 
policy  was  a  wise  one  or  not  is  not  now  the  question.  It  was 
in  accordance  with  the  public  sentiment  of  that  period.  The 
power  was  sought  at  the  hands  of  the  legislature,  and  was 
given.  It  was  relied  on  by  those  who  subscribed  their  private 
funds  to  the  enterprise.  It  was  involved  in  the  general  scheme 
as  an  integral  part  of  it,  and  as  much  contributory  and  neces- 
sary to  its  success  as  the  prospective  right  to  take  tolls.  Why 
it  should  not  still  attach  to  this  portion  of  the  road,  as  one  of 
the  rights  and  privileges  belonging  to  it,  into  whose  hands 
soever  it  comes,  by  consolidation  or  otherwise,  it  is  difficult 
to  see." 

The  conclusion  of  the  court  was,  that  the  power  of  the  county 
of  Scotland  to  subscribe,  being  a  right  and  privilege  of  the 
Alexandria  &  Nebraska  City  Railroad  Company,  passed,  with 
its  other  rights  and  privileges,  into  the  new  conditions  of  ex- 
istence which  that  company  assumed  under  the  consolidation 
of  this,  although  the  company  with  which  the  consolidation 
was  effected  belonged  to  the  State  of  Iowa. 

In  Town  of  East  Lincoln  v.  Davenport,  94  XJ.  S.  801,  at  Oc- 
tober term,  1876,  which  was  a  suit  on  coupons  attached  to 
bonds  issued  by  a  town  in  Illinois,  provision  had  been  made  by 
statute,  prior  to  the  time  when  a  subscription  was  made  by 
that  town  to  the  stock  of  a  railroad  company,  that  the  com- 
pany might  consolidate  with  other  companies  in  order  to  carry 
out  the  object  of  its  charter,  and  that  its  franchises,  rights, 
subscriptions  and  credits  might  be  transferred;  and  such  con- 
solidation was  effected,  and  a  subsequent  transfer  by  the 
consolidated  company  was  lawfully  made  to  a  new  company  en- 
gaged in  constructing  a  connecting  road,  thus  forming  a  contin- 
uous line,  the  stockholders  in  the  former  companies  becoming 
stockholders  in  the  new  company.  It  was  held  that  a  delivery 
by  the  town  to  such  new  company  of  bonds  for  the  payment 
of  the  original  subscription,  and  a  receipt  of  a  certificate  of 
stock  in  the  new  company,  were  warranted  b)''  law.  In  the 
opinion  of  the  court  the  doctrine  of  the  case  of  County  of 
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Scotland  v.  Thomas,  94  U.  S.  682,  was  confirmed,  and  the  dis- 
tinction drawn  in  that  case  between  it  and  the  case  of  Harsh- 
man  V.  Bates  County,  92  U.  S.  569,  was  adverted  to. 
In  County  of  Bates  v.  Winters,  97  U.  S.  83,  at  October  term, 

1877,  the  suit  was  brought  to  recover  the  amount  of  bonds 
and  coupons  issued  by  the  county  of  Bates,  in  the  State  of  Mis- 
souri, in  behalf  of  Mount  Pleasant  township,  in  that  county. 
The  bonds  were  issued  in  January,  1871,  to  the  Lexington, 
Lake  &  Gulf  Railroad  Company,  a  corporation  formed  by  the 
consolidation  of  the  Lexington,  Chillicothe  &  Gulf  Railroad 
Company  with  another  corporation.  The  township  had  voted 
in  April,  1870,  in  favor  of  a  subscription  to  the  stock  of,  and 
the  issue  of  bonds  to  the  Lexington,  Chillicothe  &  Gulf  Rail- 
road Company.  No  subscription  to  the  stock  of  that  company 
was  shown  to  have  been  made,  but  the  subscription  was  made 
on  the  books  of  the  new  company  formed  by  the  consolidation. 
This  court  held,  that  as,  in  fact,  no  subscription  had  been  made 
to  the  stock  of  the  Lexington,  Chillicothe  &  Gulf  Railroad 
Company,  the  bonds  were  void,  under  the  ruling  in  Harshman 
v.  Bates  County,  because  the  popular  vote  gave  authority  to 
subscribe  to  the  stock  of  one  company,  while  the  subscription 
was  made,  and  the  bonds  were  issued  to  a  different  company; 
and  that  the  recitals  in  the  bonds  were  such  that  there  could 
be  no  honafide  holders  of  them.  The  bonds  recited,  on  their 
face,  that  the  vote  had  been  on  the  propositions  to  subscribe 
to  the  capital  stock  of  the  Lexington,  Chillicothe  &  Gulf  Rail- 
road Company,  and  that  that  company  and  another  company 
had  been  consolidated  into  one  company,  under  the  name  of 
the  Lexington,  Lake  &  Gulf  Railroad  Company,  to  which 
latter  company  the  bonds  were,  on  their  face,  issued.  This 
court  reversed  the  judgment  below,  which  had  been  in  favor 
of  the  plaintiff,  and  remanded  the  case  for  a  new  trial. 

In  Wilson  v.  Salamanca,  99  U.  S.  499,  at  October  term, 

1878,  the  suit  was  against  the  township  of  Salamanca,  in  Chero- 
kee county,  Kansas,  to  recover  the  amount  of  coupons  de- 
tached from  bonds  issued  by  that  township  to  the  Memphis, 
Carthage  &  Northwestern  Railway  Company.  The  bonds  were 
issued  in  September,  1872,  in  pursuance  of  an  election  held  in 
November,  1871,  at  which  it  was  voted  to  subscribe  to  stock 
in,  and  issue  bonds  to^  the  State  Line,  Oswego  &   Southern 
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Kansas  Railway  Company.  After  the  vote  was  had,  the  latter 
company  was  consolidated  with  another  railroad  company,  into 
a  new  corporation,  to  which  the  bonds  were  issued.  The  sub- 
scription was  made  to  the  stock  of  the  new  corporation,  and 
no  other  vote  was  had  than  the  one  above  mentioned.  The 
case  came  up  on  questions  certified,  one  of  which  was  as  fol- 
lows :  "  Whether  or  not  it  is  a  defense  to  this  action  bv  a  hona 
jide  holder  for  value  of  the  interest  coupons  sued  on,  without 
actual  notice,  that  after  the  order  of  the  board  of  county  com- 
missioners of  an  election,  and  after  a  favorable  vote  by  a  three- 
fifths  majority  of  the  qualified  electors  of  Salamanca  township, 
according  to  the  law,  to  subscribe  stock  in  the  State  Line,  Os- 
wego &  Southern  Kansas  Railroad  Company,  payable  in  ne- 
gotiable bonds,  to  aid  in  the  construction  of  its  railroad,  the 
subscription  of  stock  and  the  issue  of  bonds,  without  any  fur- 
ther election  were  made  to  the  Memphis,  Carthage  &  North- 
western Railroad  Company,  with  which  said  prior  company, 
in  whose  favor  the  vote  was  had,  had  become  merged  and  con- 
solidated under  a  law  existing  at  the  time  of  the  said  election, 
to  form  a  continuous  line." 

The  judgment  of  the  circuit  court  was  in  favor  of  the  town- 
ship; but  this  court  reversed  the  judgment,  and  answered  the 
above  questions  in  the  negative,  on  the  authority  of  the  case 
of  County  of  Scotland  v.  Thomas,  94  U.  S.  682. 

The  court  said :  "  The  power  of  the  State  Line,  Oswego  & 
Southern  Kansas  Railroad  Company  to  consolidate  with  other 
companies,  existed  when  the  vote  for  subscription  was  taken  in 
the  township.  When  the  consolidation  took  place,  there  was 
a  perfected  power  in  the  township  to  subscribe  to  the  stock  of 
that  company,  and  there  was  also  an  existing  privilege  in  the 
company  to  receive  the  subscription.  That  privilege,  as  we 
held  in  the  Scotland  county  case,  passed  by  the  consolidation 
to  the  consolidated  company."  The  court  distinguished  the 
case  from  that  of  Harshman  v.  Bates  County,  92  U.  S.  569,  on 
the  ground  that  the  township  trustee  and  the  township  clerk, 
who  made  the  subscription  and  issued  the  bonds  in  the  Sala- 
manca township  case,  acted  in  their  official  capacity  as  the  con- 
stituted authorities  of  the  township,  and  its  legal  representa- 
tives, and  not  as  mere  agents,  and  occupied  the  position  of  the 
county  court  in  the  Scotland  county  case. 

In  Menasha  v.  Hazard,  102  U.  S.  81,  at  October  term,  18S0, 
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the  suit  was  against  the  town  of  Menasha,  in  the  county  of 
"Winnebago  and  State  of  Wisconsin,  to  recover  the  amount  of 
coupons  detached  from  bonds  issued  by  that  town  to  the  Wis- 
consin Central  Railroad  Company,  in  October,  1871.  It  had 
been  voted  by  the  town  in  June,  1870,  to  issue  bonds  to  the 
Portage,  Winnebago  &  Superior  Railroad  Company.  After 
the  vote  was  had,  and  in  November,  1870,  the  Portage,  Win- 
nebago &  Superior  Railroad  Company  was  consolidated  with 
another  company,  and  its  name  was  changed  in  February,  1871, 
to  that  of  the  Wisconsin  Central  Railroad  Company,  and  a 
further  consolidation  took  place  with  a  company  to  which  the 
bonds  were  afterward  issued.  It  appeared  that,  before  the 
subscription  and  the  bonds  were  voted,  the  Portage,  Win- 
nebago &  Superior  Railroad  Company  was  authorized  by 
statute  to  consolidate  with  other  companies  constructing  con- 
necting lines,  and  that  the  consolidation  was  effected  in  pur- 
suance of  the  statute.  This  court  held  that,  under  these  cir- 
cumstances, the  issuing  of  bonds  to  the  consolidated  company 
was  lawful. 

In  Harter  v.  Kernochan,  103  U.  S.  562,  at  October  term, 
1880,  bonds  had  been  voted  by  the  township  of  Harter  in 
Clay  county,  Illinois,  as  a  donation  to  the  Illinois  Southeast- 
em  Railway  Company,  and  were  issued  to  the  Springfield  & 
Illinois  Southeastern  Railway  Company,  the  latter  company 
having  been  formed  subsequently  to  the  vote,  by  consolidation 
between  the  former  company  and  another  company,  'This 
court  held  that  the  statutes  of  Illinois,  existing  when  the  vote 
was  taken,  authorized  the  consolidation,  and  that,  upon  such 
consolidation,  the  new  company  succeeded  to  all  the  rights, 
franchises  and  powers  of  the  constituent  companies.  The 
court  said  (p.  674):  "The  power  in  the  township  to  make  a 
donation  to  aid  in  the  construction  of  the  Illinois  Southeast- 
ern Railway  was  also  a  privilege  of  the  latter  corporation, 
and  that  privilege,  upon  the  consolidation,  passed  to  the  new 
company.  The  donation  was  voted  before  the  consolidation 
took  effect,  and  since  the  consolidation  the  new  company  did 
not  propose  to  apply  such  donation  to  purposes  materially 
different  from  those  for  which  the  people  voted  in  1868;  its 
right  to  receive  the  donation,  at  least  when  the  township 
assented,  can  not  be  doubted."  The  validity  of  the  bonds  was 
upheld. 


468  SIGHTS   OF  THE   aUOCEEDING  OOBPORATION. 

In  InTcw  Buffalo  v.  Iron  Company,  105  U.  S.  73,  at  October 
term,  1S81,  the  suit  was  brought  on  bonds  and  coupons  issueil 
by  the  township  of  New  Buffalo,  in  the  county  of  Berrien  an<l 
State  of  Michigan.  The  bonds  had  been  voted  by  the  town- 
ship in  May,  1869,  as  a  donation  in  favor  of  the  Chicago  & 
Michigan  Lake  Shore  Kailroad  Company.  When  the  bonds 
were  voted  there  was  in  force  a  general  statute  under  which 
any  railroad  company  of  the  state,  forming  a  continuous  or 
connecting  line  with  any  other  railroad  company  in  or  out  of 
the  state,  could  consolidate  with  the  latter.  The  statutes 
provided  that  the  new  corporation  should  possess  all  the 
powers,  rights  and  franchises  conferred  upon  its  constituent 
corporations,  and  that  they  should  be  deemed  to  be  transferred 
to  and  vested  in  it.  After  the  vote  was  had  the  company  to 
which  the  bonds  were  voted  was  consolidated  with  another 
company  into  a  new  corporation,  having  the  name  of  the  Chi- 
cago &  Michigan  Lake  Shore  Railroad  Company.  The  point 
was  taken  in  this  court  that  the  bonds  were  void  because  they 
were  delivered  to  a  company  to  which  they  were  not  voted. 
The  court  said :  ''  The  only  remaining  objection  to  the  judg- 
ment is  that  the  bonds  were  delivered  to  the  consolidated  com- 
pany, when  they  were  not  voted  to  that  company.  We  con- 
cur with  the  court  below  in  holding  that  the  aid  voted  must 
he  deemed  to  have  been  given  in  view  of  the  then  existing 
statute  authorizing  two  or  more  railroad  companies  forming  a 
continuous  or  connecting  line  to  consolidate  and  form  one  cor- 
poration, and  investing  the  consolidated  company  with  the 
powers,  rights,  property  and  franchises  of  the  constituent  com- 
panies. Nugent  V.  Supervisors,  19  Wall.  241;  County  of  Scot- 
land V.  Thomas,  94  U.  S.  682;  Town  of  East  Lincoln  v.  Daven- 
port, 94  U.  S.  801;  Wilson  v.  Salamanca,  99  U.  S.  504;  Empire 
V.  Darlington,  101  U.  S.  87;  Menasha  v.  Hazard,  102  U.  S.  81; 
Harter  v.  Kernochan,  103  U.  S.  562;  County  of  Tipton  v:  Loco- 
motive Works,  103  U.  S.  523.  The  bonds  were,  therefore, 
rightfully  delivered  to  the  new  or  consolidated  corporation." 
This  court  aflBrmed  the  judgment  against  the  township. 

The  new  trial  was  directed  by  this  court  in  County  of  Bates 
V.  Winters,  97  U.  S.  83,  took  place  and  resulted  in  another  judg- 
ment against  Bates  county,  which  was  brought  before  this  court 
in  Bates  County  v.  Winters,  11 2  U.  S.  325,  at  October  term,  1884. 
The  bonds  were  issued  by  the  county  court  on  behalf  of  the 
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township.  This  court  held  that  at  the  second  trial  an  accept- 
ance by  the  Lexington,  Ohillicothe  &  Gulf  Kailroad  Company 
of  the  subscription  to  the  stock  had  been  shown,  which  made 
the  subscription  complete  and  binding  as  a  subscription  to  the 
stock  prior  to  the  consolidation,  the  judgment  in  County  of 
Bates  V.  Winters,  97  U.  S.  83,  having  been  reversed  because  it 
did  not  appear  that  the  county  court  had  actually  subscribed 
to  the  capital  stock  of  the  Lexington,  Chillicothe  &  Gulf  Rail- 
road company  before  the  consolidation.  This  court  held  in 
the  case  in  112  U.  S.,  that  the  valid  subscription  made  prior  to 
the  consolidation  rendered  unnecessary  a  subscription  to  the 
stock  of  the  consolidated  company^  which  latter  subscription  is 
held,  inHarshman  v.  Bates  County,  92  U.  S.  569,  and  County  of 
Bates  V.  Winters,  97  U.  S.  83,  to  have  been  invalid.  In  the  case  in 
112  U.  S.  this  court  went  on  to  say:  "As  the  Lexington,  Chil- 
licothe &  Gulf  Company  was  organized  under  the  general  rail- 
road law  of  Missouri,  which  authorized  consolidations,  the  sub- 
sequent consolidation  of  that  company  with  another,  organized 
under  the  same  law,  did  not  avoid  the  subscription  which  was 
made  to  its  stock  on  the  17th  of  June,  and  the  bonds  in  pay- 
ment of  the  subscription  were  properly  delivered  to  the  con- 
solidated company.  This  has  been  many  times  decided.  New 
Buffalo  V.  Iron  Company,  105  U.  S.  73,  and  the  cases  there 
cited."     This  court  held  the  bonds  to  be  valid. 

We  do  not  think  that  the  rigid  rule  laid  down  in  the  case  of 
Harshman  v.  Bates  County,  92  (J.  S.  569,  ought  to  be  applied 
to  the  present  case,  although  it  is  a  case  of  bonds  issued  by  a 
county  court  in  the  State  of  Missouri  on  behalf  of  town- 
ship of  the  county.  In  the  articles  of  association  of  the  St. 
Louis,  Chillicothe  &  Omaha  Railroad  Company  it  was  declared 
that  the  object  of  the  association  was  to  construct,  main- 
tain, and  operate  a  railroad  for  public  use,  from  Chillicothe  to 
such  point  on  the  boundary  line  between  Missouri  and  Iowa 
as  should  be  deemed,  after  actual  survey,  to  be  on  the  most 
direct  and  feasible  route  for  constructing,  maintaining  and 
operating  a  railroad  between  Chillicothe  and  Omaha  in  Ne- 
braska; and,  by  the  same  articles,  it  was  provided  that  the 
association  was  organized  under  and  subject  to  the  laws  of  the 
State  of  Missouri  contained  in  Chapters  62  and  63  of  Title 
XXIV  of  General  Statutes  of  Missouri  of  1865,  possessing  all 
and  singular  the  powers  therein  contained.    The  St.  Louis, 
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Council  Bluflfs  &  Omaha  Eailroad  Company,  in  Iowa,  was 
formed  in  September,  1870,  to  construct  a  railroad  from 
Council  Bluflfs,  in  Iowa,  to  the  state  line  between  Iowa 
and  Missouri,  at  a  point  where  the  Chillicothe  &  Omaha 
Railroad  should  reach  such  state  line,  and,  in  the  event  of  the 
consolidation  of  the  Iowa  corporation  with  the  Chillicothe  & 
Omaha  Railroad  Company  (which  was  the  new  and  changed 
name  of  the  St.  Louis,  Chillicothe  &  Omaha  Railroad  Company), 
then,  in  connection  with  that  company,  ^^  to  form  a  continuous 
line  of  railroad  from  the  city  of  Omaha,  in  the  State  of  Ne- 
braska, and  the  city  of  Council  Bluflfs,  in  the  State  of  Iowa,  to 
the  city  of  St.  Louis,  in  the  State  of  Missouri."  The  consoli- 
dation thus  contemplated  took  place.  The  new  company  was 
called  the  St.  Louis,  Council  Bluflfs  &  Omaha  Railroad  Com- 
pany, and  the  bonds  were  issued  to  it.  They  were  issued  as 
negotiable  securities,  to  pay  for  the  subscriptions  voted  to  the 
stock  of  the  Missouri  corporation.  The  vote  was  that  they 
should  be  issued  in  accordance  with  the  law  recrulatinor  sub- 
scriptions  by  municipal  townships  to  railroad  companies,  in 
payment  of  a  subscription  to  be  made  on  behalf  of  the  town- 
ship of  Chillicothe  to  the  stock  of  the  Missouri  company. 
The  object  of  the  consolidation  was  stated  in  the  articles  of 
consolidation  to  be  to  consolidate  the  two  companies  into 
one  "  for  the  purpose  of  constructing,  owning,  maintaining, 
using,  and  operating  a  continuous  line  of  railroad  from  the 
city  of  Omaha,  in  Nebraska,  and  the  city  of  Council  Bluflfs, 
in  Iowa,  to  the  city  of  Chillicothe,  in  Missouri,  under  the 
name  of  the  St.  Louis,  Council  Bluflfs  &  Omaha  Railroad 
Company." 

The  vote  of  the  people  to  subscribe  to  the  stock,  followed 
by  the  issue  of  the  bonds,  was  an  adoption  of  the  articles  of 
the  association  of  the  Missouri  company,  not  only  with  the 
powers  and  purposes  expressed  in  those  articles,  and  conferred 
by  then  existing  statutes,  but  with  all  powers  which  had,  prior 
to  the  vote,  been  conferred  upon  it  by  statute.  The  inten- 
tion and  purpose  of  the  voters  of  the  township  in  voting,  and 
of  the  county  court  of  the  county  in  issuing  the  bonds  were 
fully  carried  out  in  what  was  done.  The  vote  of  the  people 
contemplated  and  authorized  the  very  thing  that  was  done. 
The  bonds  were  voted  for  the  express  purpose  of  constructing 
a  road  from  Chillicothe  to  the  boundarv  line  between  Mis- 
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souri  and  Iowa,  with  a  view  to  continuing  the  road  from  such 
boundary  line  to  Omaha,  in  Nebraska.  This  object  was  at- 
tained by  means  of  the  consolidation.  The  road  was  con- 
structed by  the  consolidated  company  from  Chillicothe  to  the 
boundary  line  between  Missouri  and  Iowa,  through  the  coun- 
ties of  Missouri  named  in  the  articles  of  association  of  the 
Missouri  company,  and  was  continued  thence  to  Omaha,  in 
Nebraska,  and  has  ever  since  been  operated  upon  that  line. 
The  object  expressed  in  the  articles  of  association  of  the  Mis- 
souri company,  of  having  a  continuous  road  from  Chillicothe  to 
Omaha,  was  not  only  effectually  accomplished  by  the  consolida- 
tion, but  could  not  have  been  accomplished  without  it.  The 
Missouri  corporation  could  not  have  built  the  road  in  Iowa  from 
the  state  line  to  Council  Bluflfs,  and  a  railroad  extending  only 
from  Chillicothe  to  the  state  line  would  not  have  answered  the 
purpose  contemplated.  To  say,  therefore,  that  there  has  been 
any  substantial  diversion  in  the  use  of  the  bonds  from  the 
purpose  contemplated  by  the  vote  of  the  people  of  the  town- 
ship, because  of  the  consolidation  and  of  the  issuing  of  the 
bonds  to  the  consolidated  company,  which  has  made  the  very 
road  intended,  because  the  authority  conferred  by  the  vote  was 
nominally  one  only  to  issue  bonds  to  the  Missouri  corporation, 
is  not  a  sound  proposition,  in  view  of  the  fact  that  the  statute 
of  Missouri  expressly  authorized  the  consolidation  which  took 
place.  Under  the  facts  of  the  case,  the  provision  for  consolida- 
tion became  a  part  of  the  contract  between  the  township  and 
the  railroad  company,  and  the  vote  to  issue  the  bonds  to  the 
company  was  an  assent  to  the  exercise  by  it  of  all  the  corporate 
powers,  including  that  of  consolidation,  with  which  it  was  in- 
vested at  the  time  of  the  vote.  So  true  is  this,  that,  if  the 
Missouri  company  had  never  been  consolidated  with  the  Iowa 
company,  and  the  road  had  only  been  built  to  the  state  line, 
and  no  extension  of  it  throupfh  Iowa  to  Council  Bluflfs  and 
Omaha  had  been  made,  it  might  well  have  been  urged  that  the 
citizens  of  the  township  had  been  defrauded,  and  that  the  pur- 
pose in  issuing  the  bonds  had  not  been  carried  out. 

We  think  that,  in  the  present  case,  the  rule  applied  in  the 
cases  before  cited,  of  County  of  Scotland  v.  Thomas,  94  U.  S. 
682;  Town  of  East  Lincoln  v.  Davenport,  94  U.  S.  801;  Wilson 
V.  Salanianca,  99  U.  S.  499;  Menasha  v.  Hazard,  102  U.  S.  81; 
Barter  v.  Kernochan,  103  U.  S.  562;  New  Buffalo  v.  Iron 
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Company,  105  U.  S,  73;  and  Bates  County  v.  Winters,  112 
U,  S.  325,  is  the  more  proper  and  salutary  one,  and  that  the 
doctrine  laid  down  in  Harshman  v.  Bates  County,  92  U.  S.  569, 
and  in  the  County  of  Bates  v.  Winters,  97  U,  S.  83,  that  a 
county  court  in  Missouri  could  not,  on  a  vote  by  a  township  to 
issue  bonds  to  a  corporation  named,  issue  the  bonds  to  a  com- 
pany formed  by  the  consolidation  of  that  corporation  with 
another  corporation,  would  not  be,  if .  applied  here,  a  sound 
doctrine. 

(3.)  As  to  the  objection  that  it  does  not  appear  by  the  find- 
ings of  the  circuit  court  that  there  was  any  formal  order  made 
by  the  county  court  for  the  issue  of  the  bonds.  By  §  51  of 
the  statutes,  before  cited,  it  was  provided  that  if  it  should 
appear  from  the  returns  of  the  election  that  not  less  than  two- 
thirds  of  the  qualified  voters  voting  at  the  election  were  in 
favor  of  the  subscription  to  the  stock  of  the  railroad  company, 
it  should  be  the  duty  of  the  county  court  to  make  the  sub- 
scription in  behalf  of  the  township,  according  to  the  terms  and 
conditions  thereof,  and  that,  if  those  conditions  provided  for 
the  issuing  of  bonds  in  payment  of  such  subscription,  the  county 
court  should  issue  such  bonds  in  the  name  of  the  county  and 
deliver  them  to  the  railroad  company.  This  imposed  a  plain 
duty,  in  the  present  case,  upon  the  county  court,  because  the 
statute  and  the  vote,  taken  together,  authorized  the  subscrip- 
tion and  the  Issue  of  the  bonds,  and  no  formal  order  by  the 
county  court  to  do  those  acts  was  necessary.  The  acts  were 
ministerial.  The  statute  left  no  discretion  in  the  county  court, 
bat  made  it  the  duty  of  the  court  to  make  the  subscription  and 
issue  the  bonds.  The  sole  duty  of  the  court  was  to  ascertain 
that  the  proper  vote  had  been  had. 

The  bonds  state  on  their  face  that  they  are  "  issued  under 
and  pursuant  to  an  order  of  the  county  court  of  Livingston 
county,  authorized  by  a  two-thirds  vote  of  the  people  of  Chil- 
licothe  municipal  township,"  and  each  bond  also  states  that 
the  county  has  executed  it  by  the  presiding  justice  of  the 
county  court  of  the  county,  under  an  order  of  the  court,  sign- 
ing his  name  to  the  bond,  and  by  the  clerk  of  the  court,  under 
the  order  thereof,  attesting  the  same  and  affixing  thereto  the 
seal  of  the  court,  and  it  is  so  signed  and  attested  and  the  seal 
is  affixed. 

Moreover,  the  finding  of  the  circuit  court  is,  that  the  records 
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of  the  county  court  show  that  the  court  made  an  order,  on  the 
2 1st  of  February,  1877,  stating  that,  under  and  by  virtue  of 
the  statute  of  the  state,  approved  March  23,  1868,  the  county 
of  Livingston,  for  the  use  and  in  behalf  of  the  municipal  town- 
ship of  Chillicothe,  had  issued  and  delivered  the  bonds  in 
question  to  the  St.  Louis,  Council  Bluffs  &  Omaha  Railroad 
Company.  It  is  also  found  as  a  fact  by  the  circuit  court,  that 
the  county  of  Livingston  had  made  eleven  semi-annual  pay- 
ments of  interest  on  the  bonds,  from  the  proceeds  of  taxes  levied 
in  each  year  on  the  taxable  property  of  the  township. 

The  county  court  having  been  designated  by  the  statute  as 
the  proper  authority  to  determine  that  the  conditions  existed 
which  authqrized  the  making  of  the  subscription,  to  be  fol- 
lowed by  the  issuing  of  the  bonds,  the  fact  of  the  issue  of  the 
bonds  by  the  county  court,  under  its  seal,  with  the  recitals  con- 
tained in  the  bonds,  and  the  other  facts  above  stated,  estop  the 
county  from  urging,  as  against  a  hon^ijide  holder  of  the  bonds 
and  coupons,  the  existence  of  any  mere  irregularity  in  the 
making  of  the  subscription  or  the  issuing  of  the  bonds.  On 
the  foregoing  facts,  it  must  be  presumed  that  the  subscription 
to  the  stock  was  made  by  the  county  court  in  behalf  of  the 
township,  and  the  county  is  estopped  from  asserting  the  con- 
trary. 

We  are  referred  by  the  counsel  for  the  plaintiff  in  error 
to  the  cases  of  The  State  v.  Garroutte,  67  Missouri  445,  and 
WqU  v.  Greene  County,  69  Missouri  28 1,  as  holding  to  the  con- 
trary of  the  views  we  have  here  announced.  Independently  of 
the  fact  that  these  decisions  were  made  in  1878,  many  years 
after  the  bonds  in  the  present  case  were  issued,  no  such  facts 
existed  in  those  cases  as  exist  in  the  present  case.  In  the  case 
in  67  Missouri,  the  bonds  were  issued  to  the  Hannibal  &  St. 
Joseph  Railroad  Company,  to  aid  in  building  the  Kansas  City 
&  Memphis  Railroad,  alleged  to  be  a  branch  of  the  former 
road.  The  main  line  had  never  been  built.  The  court  said 
that  a  branch  road  necessarily  presupposed  a  main  trunk  line, 
and  that  the  Kansas  City  &  Memphis  Railroad  was,  for  all 
practical  purposes,  really  a  distinct  and  independent  branch  of 
the  Hannibal  &  St.  Joseph  Railroad,  the  union  existing  merely 
in  name  but  not  in  substance,  and  the  branch  road  having  sep- 
arate stocks  and  stockholders,  president,  directors,  and  liabil- 
ities from  the  main  road,  so  as  to  require,  under  the  coustitu- 
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tion  of  Missouri  of  1S65,  a  vote  of  the  people  in  favor  of 
the  issue  of  the  bonds.  ^ 

There  was  no  vote  of  the  people  in  that  case.  In  the  case 
in  69  Missouri,  the  bonds  had  been  issued  by  Greene  county 
to  the  Hannibal  &  St.  Joseph  Railroad  Company,  to  aid  in 
building  the  road  through  that  county.  The  case  did  not 
show  that  there  was  any  connection  between  the  Hannibal 
&  St.  Joseph  Railroad  Company  and  the  railroad  to  be  built, 
nor  what  railroad  it  was,  nor  that  Greene  county  had  ever  sub- 
scribed to  the  stock  of  any  railroad  company. 

The  exceptions  taken  on  the  trial,  as  above  set  forth,  do  not 
present  any  question  different  from  those  which  have  been 
discussed.  The  bonds  and  coupons  were  properly  read  in  evi- 
dence, and  so  were  the  certified  copies  of  the  tax  levies. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  cir- 
cuit court  is  affirmed.* 


Section  Two. 

Georgia  P.  R.  Go.  y.  Wilks,  86  Ala.  478;  6  Southern  84. 

The  consolidation  acquires  the  power  to  hold  land. 

Railroad  companies  possessed  of  the  power  to  acquire  and 
hold  land  may,  by  consolidation,  confer  that  power  upon  the 
new  company  thus  created,  but  only  when  such  company  comes 
under  the  restriction  of  the  statute,  which  says  that  the  new 
company  shall  have  the  powers,  rights  and  franchises  conferred 
upon  the  two  or  more  corporations,  in  case  the  two  or  more 
railroads,  or  contemplated  railroads,  should  bear  such  relation 
to  each  other  or  to  the  general  enterprise  that  when  completed 
they  may  admit  the  passage  of  burden  or  passenger  cars  over 
two  or  more  of  such  roads  continuously,  without  break  or  in- 
terruption. 

1  Consolidation    being   authorized  are  thereafter  estopped  from  assert- 

and  the  municipalities  having  issued  ing,  as  against  innocent  holders,  that 

bonds  to  the  consolidation  upon  as-  there    had     been    no    compliance, 

cei-taining  that  the  terms  of  subecrip-  Denison  v.  Mayor,  etc.,  62  Fed.  775. 
tion  had  been  complied  with,  they 
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Section  Thbee. 

Toledo,  Ann  Arbor  A  Grand  Trunk  Rj.  Go.  t.  Danlap  et  al.,  47  Mich.  456. 

Consolidation  sncceeds  to  power  to  condemn  land. 

Appeal  from  proceedings  to  condemn  lands.  The  propy- 
erty  is  the  same  included  in  the  proceedings  set  aside  at 
the  June  terra,  1881.*  The  present  company  purports  to  be 
a  consolidation  of  the  former  petitioning  company  and 
another.  The  new  organization,  as  such,  is  undoubtedly  a 
Michigan  corporation.  How  far,  as  such,  it  could  act  abroad 
does  not  matter  here.  It  possesses  the  powers  belonging  to 
that  particular  corporation  which  had  authority  before  the 
union  to  institute  proceedings  to  reach  this  particular  land; 
and  this  is  all  that  is  now  under  inquiry.  We  have  no  occasion 
to  look  further.* 

Section  Foue. 
Pittsburgh,  Fort  Wajne  A  Chicago  B.  R.  Co.  t.  Belch,  101  Illinois  157. 

Consolidation  is  assumed  to  hare  right  of  original  company  to  nse 

street. 

Suit  for  damages  against  the  Pittsburgh,  Fort  Wayne  &  Chi- 
cago Railroad  Company,  on  account  of  constructing  its  road 
upon  an  avenue  along  plaintiff 's  lot,  and  so  occupying  the 
avenue  as  to  make  it  impassable.  Defendant  claimed  author- 
ity from  the  State  of  Illinois  for  such  construction.  Statutes 
examined  and  found  not  to  grant  any  such  authority.  De- 
fendant is  a  consolidated  company  formed  by  necessary  legis- 
lation of  each  state,  out  of  corporations  of  Pennsylvania,  Ohio, 
Indiana  and  Illinois,  respectively.  The  charter  of  the  original 
Illinois  corporation  conferred  upon  it  in  this  regard  all  the 
powers  expressed  in  the  general  railroad  act,'  and  provided 

1  Dunlap  V.  Toledo,  Ann  Arbor  &  gage  Loan  Corporation,**  was  held 
Northeastern  RaUway  Ck>mpany,  46  void,  there  being  no  proof  of  con- 
Mich.  190.  nection  of  these  two,  although  the 

*  But  it  is  neceflsary  for  the  succeed-  certificate  of  sale  had  been  to  the 

ing   corporation    to   connect    itself  Dakota  Mortgage  Loan  Corporation, 

with  its  predecessor;  thus,  a  sherifTs  Hannah  t.  Chase  (N.  D.},  61  N.  W. 

deed    to    the   *'Qlobe    Investment  R.  18. 

Corai)any,    formerly   Dakota  Moiir  *  Approved  November  6, 1849. 
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for  estimating  the  value  of  appropriated  land  in  case  no  agree- 
ment could  be  reached  with  the  owner;  and  also  gave  the  com- 
pany power  to  construct  its  road  upon  or  across  any  road  or 
highway  which  the  route  of  its  road  shall  intersect,  the  corpo- 
ration to  restore  the  road  or  hiofhwav  thus  intersected  to  its 
former  state,  or  in  a  sufficient  manner  not  to  have  impaired  its 
usefulness.  Provision  was  also  made  for  acquiring  land  be- 
longing to  the  public,  or  to  any  county  or  town,  by  an  agreed 
compensation,  if  could  be;  otherwise  by  law. 

Under  these  circumstances,  the  commissioners  of  highways 
of  the  town  of  Lake  quit-claimed  the  avenue  in  question  to  the 
defendant  for  use  of  its  railroad.  This  quit  claim  is  held  un- 
authorized and  void. 

No  question  seems  to  have  been  made  or  discussed  as  to 
whether  the  consolidated  company  would  have  the  rights  of 
the  original  Illinois  corporation.  The  court  goes  on  the 
assumption  that  it  would,  and  shows  that  such  right  is  not  an 
exclusive  one  to  the  street,  but  only  to  use  it  in  conjunction 
with  the  public  and  in  such  a  manner  as  not  to  impair  its  use- 
fulhess  as  a  public  highway.  The  subsequent  legislative  act 
to  perfect  the  title  of  the  defendant  to  its  road,  being  made 
three  years  after  the  commissioner's  deed  is  not  intended  to  be 
retroactive,  and  relates  altogether  to  giving  the  defendant  the 
various  rights  and  powers  in  its  corporate  capacity  which  the 
constituent  companies  possessed. 

Section  Five. 

Hatter  of  Prospect  Park  and  Conej  Island  R.  B.  Co.,  67  N.  Y.  871. 

Consolidation  maj  acquire  title  to  lands. 

Application  by  the  Prospect  Park  &  Coney  Island  Eail- 
road  Company  to  acquire  title  to  lands. 

The  act  of  1874  *  gave  power  to  one  of  the  corporations, 
which  now  together  form  the  corporation  which  is  the  pe- 
titioner in  this  case,  to  consolidate  with  any  other  like  corpora- 
tion. The  point  of  the  appellants,  that  no  power  to  consoli- 
date is  given  to  the  other  of  those  corporations,  is  without 
effect.    Power  is  given  by  statute  to  one  corporation  to  form 

'  Laws  of  1874,  Chap.  448,  pp.  691,  692,  §  3. 
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a  consolidation  with  any  other.  It  can  not  form  a  consolida- 
tion unless  it  finds  another  with  which  to  unite,  and  which  is 
capable  of  union  with  it;  hence,  whatever  other  company  it 
selects  for  a  union,  and  finds  willing  to  join  it,  that  other  com- 
pany, though  not  named  in  the  statute,  gets  power  from  the 
statute  to  unite  with  that  company  which  the  statute  names. 


Section  Six. 
California  Central  Bj.  Co.  y.  Hooper,  76  Cal.  404;  18  Pacific  R.  599. 
Consolidation  is  to  be  snbstitnted  in  condemnation  proceedings. 

The  San  Diego  Central  Railroad  Company  having  instituted 
condemnation  proceedings,  thereafter  was  consolidated  with 
several  other  roads  and  the  consolidation  incorporated  under 
the  name  and  style  of  the  California  Central  Railway  Com- 
pany, which  company  was  thereupon  substituted  as  petitioner 
in  the  proceedings,  to  which  substitution  the  defendants  ob- 
jected. The  substitution  was  made  under  the  section  of  the 
code  which  provides  that  an  action  or  proceeding  does  not 
abate  by  the  death  or  any  disability  of  a  party  or  by  the 
transfer  of  any  interest  therein,  if  the  cause  of  action  survive 
or  continue.  In  case  of  death  or  disability  the  successor  or 
representative  was  to  be  substituted;  and  in  case  of  any  other 
transfer  of  interest  the  court  mjfy  allow  the  transferee  to  be 
substituted.  Defendants  contended  that  upon  the  consolida- 
tion occurring  the  old  company  which  had  instituted  the  pro- 
ceedings '*  died,"  and  hence,  that  the  proceedings  died  with  it; 
and  relied  upon  the  ruld  in  Shields  v.  Ohio,  95  U.  S.  319.  The 
court  finds  that  it  is  unimportant  whether  the  old  corpora- 
tion ceased  to  exist  for  every  purpose  immediately  on  consoli- 
dation or  not.  The  power  of  eminent  domain  has  never  been 
transferred  to  the  corporations  by  the  state;  it  is  exercised  by 
the  former  only  as  agents  for  the  state,  to  obtain  lands  for  a 
use  which  the  legislature  has  declared  to  be  public  purpose, 
namely  railroad. 

The  legislature,  which  has  power  to  name  the  agent,  has 
power  to  provide  for  the  transmission  of  the  agency  during  the 
pendency  of  an  action  by  the  change  of  the  plaintiff,  at  least, 
where,  as  here,  the  substituted  plaintiff  has  acquired  all  the 
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rights,  powers  and  franchises  of  the  original  plaintiff.  This 
agency  is  in  its  nature  an  office;  the  corporation  is  prosecut- 
ing the  proceedings  as  trustee  for  the  state;  it  is  "  in  charge  of 
the  public  use  for  which  the  condemnation  is  sought."  The 
action  does  not  abate  by  death,  nor  disability,  nor  transfer,  in 
case  the  transfer  is  provided  for  by  statute,  and  the  transferee 
is  in  all  respects  the  successor  to  the  interest,  both  so  far  as  the 
same  is  direct  and  as  the  original  party  had  charge  of  the  public 
use.  Certainly  the  right  of  the  successor,  if  the  law  intends 
him  to  be  the  successor,  to  prosecute  the  action,  is  not 
affected  by  the  mere  circumstance  that  the  original  plaintiff 
becomes  disabled  or  goes  out  of  existence  by  the  process 
which  operates  a  transfer  of  the  interest  of  the  original 
plaintiff  and  brings  the  successor  into  life.  The  case  of 
Mahony  v.  Water  Works  Co.,  52  Cal.  162,  is  distinguished 
on  several  grounds,  one  of  which  is  that  the  original  petitioner 
assigned  its  rights  to  individuals,  whereas  the  statutory  pro- 
ceedings could  be  commenced  and  prosecuted  under  the  par- 
ticular statute,  only  by  corporations,  and  futhermore,  what 
was  said  in  this  respect  in  that  case  was  not  strictly  necessary 
to  the  judgment. 

Section  Seven. 
Southern  Pacific  B.  Co.  t.  Poole;  Same  t.  Daris,  82  Federal  451. 

Consolidation  entitled   to-  rigrhts  of  original    company;  manner  of 

deToltttion  is  immaterial. 

The  Texas  Pacific  Railroad  Company  was  incorporated 
under  act  of  congress  of  March  3,  1871;  the  same  act  author- 
izes the  Southern  Pacific  Railroad  Company,  of  California,  to 
build  a  certain  railroad  to  connect  with  it;  the  same  act  grants 
to  the  company  in  aid  of  the  work  **  the  same  rights,  grants  and 
privileges  as  were  granted  to  the  Southern  Pacific  Railroad 
Company,  of  California,  by  the  act  of  July  27,  1866,"  incorpo- 
rating the  Atlantic  &  Pacific  Railroad  Company.  These 
various  acts '  show  a  land  grant  to  the  company  in  question 
and  its  successors  and  assigns,  of  every  tenth  section  of  land 
upon  filing  a  map  showing  its  selection.    By  general  acts*  any 

» 16  St.  579,  §  28;  14  St  299,  §  18;  14      «  St  1869-70, 107. 
St  294, §8. 
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corporation  already  formed,  or  thereafter  to  be  formed,  is  au- 
thorized to  amend  its  articles  by  making  and  filing  amended 
articles  in  the  same  oflBce  where  the  originals  were  filed;  such 
corporations  are  also  authorized  to  consolidate  into  one,  carry- 
ing with  them  all  the  assets,  rights,  etc.,  to  the  consolidated 
corporation.  The  Southern  Pacific  promptly  filed  its  map,  and 
to  set  all  doubts  at  rest,  and  to  be  able  to  build  its  roads  in 
accordance  with  the  law  of  California,  amended  its  articles 
by  adding  one  in  which  it  stated  its  object  to  be  to  construct 
sundry  lines  of  road,  describing  them  and  showing  their  loca- 
tions along  the  land  in  question.  These  amendments  were 
adopted  immediately  after  the  passage  of  the  Texas  Pacific  Act 
and  as  soon  as  it  could  be  known  where  the  point  of  connec- 
tion between  these  lines  would  be. 

The  Southern  Pacific  also  passed  a  resolution  accepting  the 
land  grant  and  forwarded  the  same  to  the  Secretary  of  the 
Interior  at  Washington.  The  defendant  asserts  that  the  land 
grant  is  invalid;  for  the  reason,  among  others,  that  upon  the 
amendment  of  the  articles  of  association  and  the  consolidation 
with  other  corporations,  but  under  the  same  name,  a  new  cor- 
poration was  created,  which  built  the  road,  and  that  it  was  not, 
therefore,  the  same  as  the  one  to  which  the  grant  was  made. 
Conceding,  for  the  argument,  this  to  bo  technically  correct,  the 
court  shows  that  the  grant  need  not  fail,  because  the  company 
which  built  the  road  is  the  successor  in  interest  of  the  one  to 
which  the  grant  had  been  made.  So  far  as  the  amendment  is 
concerned,  the  corporation  is  really  the  same,  with  enlarged 
powers  or  larger  scope  in  its  purposes,  else  it  would  not  be  an 
amendment,  but  a  dissolution  and  creation  of  another  independ- 
ent corporation.  It  is  certainly  contemplated  by  the  statute 
that  the  corporation  with  the  amended  articles  shall  continue 
to  hold  all  the  property  of  the  former  and  be  charged  with  all 
its  liabilities.  So  the  consolidated  corporation  was  designed 
to  merge  all  the  property  assets,  rights,  franchises  and  liabil- 
ities of  the  former  corporations  which  are  the  constituents  of 
the  new  ones.  The  acts  recognize  that  the  land  is  granted  to 
the  company,  its  successors  and  assigns.*  If  the  consolidated 
company  is  not  technically  the  same  as  the  original  grantee 

I  Sees.  2  and  18  of  the  Atlantic  and  Pacific  Act;  g  28  of  the  Texas  Pacific 
Act,  giving  the  Southern  Pacific  the  same  grants  as  the  other  road  had. 
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company,  it  is  substantially  and  practically  so.  If  not,  it  is, 
certainly,  its  successor  or  assign,  and  is  thus  within  the  express 
provisions  of  the  grant. 

Section  Seven  (Continued). 

Pennsylrania  ft  N.  W.  B.    Co.  t.  Harking  (Pa.),  24  Atl.  175. 

Similar  reasoning  is  used  to  show  that  it  makes  little  dif- 
ference in  what  capacity  the  succeeding  corporation  be  con- 
sidered; the  case  is  substantially  thus :  A  bond  was  made  by 
agent  of  the  Bell's  Gap  R.  R.  Co.,  to  secure  faithful  perform- 
ance of  his  duties.  The  Clearfield  &  Jefferson  Ry.  Co.  became 
consolidated  with  former  company;  statutes  and  articles  of 
consolidation  construed,  and  former  company  held  to  be  the 
absorbing  company,  under  new  name  of  P.  &  N.  W.  R.  Co.,  and 
agent  and  his  sureties  held  liable  to  a  suit  by  the  consolidated 
company,  although  default  happened  after  the  consolidation. 
The  consolidation  and  merger  acts*  provide  that  on  complying 
with  certain  prerequisites,  the  "  merger  shall  be  deemed  to 
have  taken  place,  and  the  said  companies  to  be  one  corporation, 
possessing  aU  the  rights,  privileges  and  franchises  theretofore 
vested  in  either  of  them;  and  all  the  property,  real,  personal  and 
mixed,  and  debts  due  and  rights  of  action,  shall  be  deemed  and 
taken  to  be  transferred  to  and  vested  in  the  company  into 
which  such  merger  may  have  been  made,  without  further  act 
or  deed."  "There  is  nothing  in  the  act  of  1861  which  recog- 
nizes the  creation  of  an  entirely  new,  distinct  and  separate  cor- 
porate body  chartered  by  the  commonwealth.  The  reverse  is 
true,  and  the  language  is  express  that  all  the  rights  of  the  one 
company  so  chartered,  pass  into  and  merge  in  the  other  railroad 
company  so  chartered."  The  change  of  name  to  Pennsylvania 
&  Northwestern  Railroad  Company  makes  no  difference;  no 
charter  was  ever  to  it  issued.  The  action,  if  need  be,  could  be 
to  the  original  company,  for  use  of  this  company;  or  this  com- 
pany, even  if  it  be  a  new  one,  could  own  the  bond  as  successor 
to  the  old  one.  The  corporate  existence  of  the  absorbing  com- 
pany, the  Bell's  Gap  company,  is  preserved  under  a  new  name; 
the  bond  is  payable  to  it,  its  attorney,  successors  or  assigns. 
The  Bell's  Gap  company  still  opei^ated  exactly  the  same  line; 

>  16th  of  May  1861,  P.  L.,  p.  702. 
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no  limit  of  time  was  made  in  the  condition  of  the  bond;  it  pro- 
vided also  for  "  such  other  duties  as  mav  from  time  to  time  be 
assigned  to  or  devolve  upon  him  as  such  agent."  Even  if  it  be 
admitted  that  the  old  companies  were  dissolved,  the  sureties 
were  not  affected;  the  change  would  be  only  such  as  the  exist- 
ing statutes  contemplated  might  be  made. 

Section  Seven  (Continued). 

Fhinizy  t,  Angnsta  A  K.  R.  Co.,  62  Fed.  Rep.  67a 

The  court,  in  sustaining  an  issue  of  bonds  made  by  a  consol- 
idation, regards  the  question  of  its  due  incorporation  as  imma- 
terial and  not  to  be  gone  into :  "  It  must  be  kept  in  mind  that 
the  consolidation  of  railroads  does  not  create  a  new  corpora- 
tion, with  powers  of  its  own,  distinct  from,  greater  or  less  than 
those  enjoyed  by  the  consolidating  companies  separately.  It 
is  a  method  provided  by  law  for  the  formation  of  a  copartner- 
ship between  railroad  corporations,  by  which,  if  the  expression 
may  be  used,  they  pool  their  franchises  and  property,  and  are 
enabled  to  act  in  complete  harmony  under  one  head,  as  a  unit. 
This  unit  possesses  the  powers  of  its  component  parts — no  more 
and  no  less." 

Section  Eight. 

Abbott  T.  New  York  4fc  N.  K  R.  Go.  (and  other  cases),  145  Mass.  450;  15 

N.  E.  91. 

Foreign  consolidation  lield  entitled  to  condemn  lands. 

Suit  in  trespass  against  defendant  railroad  company  charg- 
ing it  with  unauthorized  use  of  a  strip  of  land.  Defendant 
justified  as  the  successor  of  the  Boston,  Hartford  &  Erie  Rail- 
road Company,*  which  latter  company  had  located  its  road  on 
the  tract  in  question  on  March  30,  1866.  Being  then  only  a 
Connecticut  corporation  with  no  charter  from  Massachusetts, 
it  had  taken  a  deed  from  the  Southern  Midland  Railroad  Com- 
pany (whose  projected  road  ran  through  the  premises  in  ques- 
tion), purporting  to  convey  the  franchises  and  property  of  said 
company;  there  had  also  been  some  legislation,  but  it  is  con- 

» St.  1873,  C.  289. 
81 
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tended  that  it  was  not  sufBcient  to  confer  the  power  of  emi- 
nent domain  upon  the  defendant,  a  foreign  corporation. 

The  question  of  the  power  of  the  Boston,  Hartford  &  Erie 
to  make  the  location  in  1866  is  difficult.  It  is  conceded  that 
the  power  in  question  may  be  given  to  foreign  corporations.' 
A  corporation  may,  with  consent  of  the  legislature,  take  this 
power  as  q^ccm  successor  of  the  corporation  to  which  it  was 
originally  granted;  and  it  is  not  very  material  whether  such 
consent  is  regarded  as  authorizing  the  transfer  of  the  old 
power  or,  more  strictly,  as  delegating  a  new  power  on  the  same 
terms  as  the  old.'  Thd  substance  of  the  transaction  is  seen  in 
cases  of  consolidation.*  But  there  is  nothing  in  reason  to  con- 
fine it  to  such  cases.* 

When  the  power  is  claimed  under  a  transfer,  the  legislative 
grant  is  more  readily  inferred,  because  by  the  original  grant 
the  use  has  already  been  adjudicated  to  be  public*  The  power 
can  not  be  transferred  in  Massachusetts  without  legislative 
consent.  Some  courts,  however,  doubt  whether  such  consent 
is  necessary,  the  transfer  being  merely  a  delectus  pers(marum^ 
of  little  theoretical  importance,  and  the  least  determining  ele- 
ment in  the  more  common  cases  where  the  power  is  conferred.* 
This  reasoning  is  of  equal  force  whether  such  power  is  prop- 
erly called  a  franchise  or  not.''  Such  consent  may  be  by  way 
of  ratification  of  what  purports  to  be  a  transfer  already 
executed/ 

*  Citing:  Re  Townsend,  39  N.  Y.  *  Atkinson  v.  Railroad  Co.,  15CMiio 
171;  R.  R.  Co.  V.  Young,  88  Pa.  St.  St.  21;  Coe  v.  Railroad  Co.,  10  Ohio 
175;  Stone  v.  Sherman,  22  Ohio  St  St  872,  887;  Hall  v.  Railroad  Ca,  sJl 
411-484;   Railroad  Co.  v.  Telegraph  Law  Rep.  138,  141. 

Co.,  46  Ga,  48,  51;  Gilmer  v.  Lime  *  Black  v.  Canal  Co.,  22  N.  J.  Eq. 

Point,  18  Cal.  229,  251,  255;  Clark  v.  180,  402;  Braslin  v.  RaihxwuJ  Co.,  145 

Barnard,  108  U.  S.  486,  452;  2  S.  C.  Mass.  64,  67;  18  N.  E.  R.  65;  Com.  v. 

R.  878;  Burt  v.  Ins.  Co.,  106  Mase.  Smith,  10  AUen  448. 

856;  thin  last  case  holding  that  the  'Sheplej  v.  Railroad  Co.,  55  Me. 

power   may    be   conferred   on    the  896,  407,  492;  Bickford  v.  Railway 

United  States  Government  is  criti-  Co.,  1  Can.  Sup.  Ct  696,  788. 

cised  in  Kohl  v.  U.  S.,  91  U.  S.  867,  'Coe  v.  Raihxmd  Co.,  10  Ohio  St 

878;  see  also  Darlington  v.  U.  S.,  82  872,  887;  Railroad  v.  Dunbar,  95  HL 

Pa.  St.  382.  571;  Pierce  v.  Emery,  32  N.  Hi  484, 

•  See  State  v.  Sherman,  22  Ohio  St  507,  511,  518. 

411,  428.  *  Shaw  v.  Raikoad  Co.,  5  Gray  162, 

•Railroad  Co.  v.  Raihroad  Co.,  1  180: 16  Gray  407, 410;  Raikoad  Co.  v. 
Gray  840.  Cowdrey,  11  WaU.  459. 
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And  it  may  be  gathered  by  implication  from  a  series  of  acts/ 
The  several  acts  of  the  legislature,  whereby  the  existence,  loca- 
tion, operation,  power  to  mortgage,  and  other  powers  of  the  de- 
fendant have  been  recognized  ever  since  1866,  must  serve  as  a 
ratification  of  the  transfer  by  its  grantor  to  it  of  all  the  grant- 
or's powers,  including  that  of  eminent  domain.  This  is  espe- 
cially so  from  the  act  *  which  mentions  the  defendant  as  "  acting 
within  this  commonwealth"  and  recoo:nized  bv  act  of  lemsla- 
tion,  and  it  is  "  declared  to  be  a  corporation  by  that  name, 
and  vested  with  all  the  franchises,  powers,"  etc.,  set  forth  in 
the  general  law  and  ratifies  its  union  with  some  corporations 
of  other  states.  This  seems  intended  to  make  it  a  Massachu* 
setts  corporation.'  The  act  also  substitutes  the  defendant  for 
its  grantor,  vesting  it  with  all  the  franchises,  powers,  etc.,  and 
subjecting  it  to  all  the  duties  and  liabilities  of  the  grantor. 
The  commonwealth,  the  legislature,  and  the  plaintilf  himself 
have  for  over  twenty  years  gone  on  the  assumption  that  the 
defendant  had  a  good  title  to  its  road,  and  all  the  powers  which 
it  professed  to  have,  and  have  dealt  with  it  accordingly. 

Large  sums  of  money  by  way  of  mortgage,  and  otherwise, 
have  been  placed  upon  this  reliance,  and  the  courts  should 
be  slow  to  pronounc<5  the  legislature  mistaken  in  a  matter  rest- 
ing wholly  witliin  its  will  when,  for  so  long  a  time,  everything 
has  been  conducted  on  that  footing.  The  location  is  held 
valid. 

Section  Nine. 

Universitj  of  Yermont  and  State  A^ricaltnral  College  t.  Chester 

Baxter's  Estate,  42  Vt.  99;  43  Vt.  645. 

Assignment  of  chose  in  action  is  effected  hj  the  union  of  the  corpora- 
tions. 

Notes  were  executed  to  the  University  of  Vermont;  that 
corporation  and  another  were  united  under  the  plaintiff's  name, 
and  as  such  bring  the  suit. 

The  statutes  declare  that  upon  the  organization  of  the  new 
corporation  and  upon  certain  votes  being  had,  all  the  property 
of  each  of  the  former  should  be  vested  in  it;  it  is  held  that  the 
real  estate  vested  by  the  terms  of  the  statute,  but  that  the 

'  Freight  Company  v.  Railroad  Co.,       « Statutes  1868,  Ch.  145. 
18  AUen  422.  » Statute  1874,  C.  884. 
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statute  was  silent  as  to  the  personalty;  nevertheless  the  same, 
although  without  assignment,  also  vests  in  the  new  corpora- 
tion, and  by  virtue  of  the  statute  the  plaintiff  is  substituted  for 
the  original  payee  and  may  bring  suit  as  such.  This,  though 
not  the  rule  when  a  chose  in  action  is  transferred  bv  an  in- 
dividual,  is  so  in  case  of  transferor  assignment  made  by  means  of 
statute  or  a  grant  by  the  crown;  in  such  case,  whether  the 
chose  is  negotiable  or  not,  the  title  vests  in  the  transferee, 
^'  from  a  general  rule  of  law,  not  from  the  custom  of  merchants, 
or  any  special  custom." ' 

The  facts  showing  the  new  incorporation  should,  however, 
be  alleged  in  the  declaration,  as  an  assignment  should  be  alleged 
in  a  transfer  between  individuals. 

Section  Ten. 

Cashman  r.  Brownlee,  128  Ind.  208;  27  N.  E.  560. 
Title  of  constituent's  realtj  vests,  ipso  facto,  in  consolidation. 

Title  to  the  real  estate  of  the  constituent  companies  vests, 
ipsofaotOj  in  the  new  corporation;  the  new  company  succeeds 
to  all  the  rights  of  each  of  the  constituent  companies '  and  its 
grantee  may  recover  the  real  estate  in  controversy  without 
said  company  having  any  deed  thereto  from  the  original  com- 
pany. 

Section  Eleven. 
Tarpej  r.  Deseret  Salt  Co.,  5  Utah  494;  17  Pacific  681. 

Foreign  consolidation  acquires  title  to  real  estate  hj  the  articles  of 

association. 

Ejectment  brought  by  Tarpey  against  the  Deseret  Salt  Com- 
pany. Plain tifif  claimed  under  a  grant  by  congress  to  the 
Central  Pacific  Kailroad  Company,  of  California,  which  was 
amalgamated  and  consolidated  with  the  Western  Pacific  Kail- 
road  Company,  under  the  name  of  the  Central  Pacific  Railroad 

'  Lambert  v.  Taylor,  4  B.  &  C.  138  •  Citing  Rorer  on  Railroads,  page  88, 
(lOE.C.L.  515);  King V.  Twine etal.,  VoL  1;  Beach, Ry.,§ 553;  Laumanv. 
2  Cro.  Jac.  179;  2  Bl.  Com.  442,  485;  R.  R.  Co.,  30  Pa.  St.  42;  Paine  v.  Pa. 
Amherst  Academy  v.  Cowls,  6  Pick.  R.  Co.,  31  Ind.  283;  R  R.  t.  Jones,  29 
427;  Shennan  t.  Estate  of  Dodge.  Ind.  465;  Ry.  Co.  v.  Powell,  40  Ind. 
28  Vt.  26.  37;  R.  R.  Co.  v.  Hendricks,  41  Ind.  48, 
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Company,  which,  in  turn,  amalgamated  with  a  number  of 
others,  retaining  the  same  name.  Defendant  cjontended,  among 
other  things,  that  the  lands  were  not  conveyed  by  the  original 
grantee  to  the  first  amalgamated  companj',  nor  by  that  com- 
pany to  the  second;  the  form  and  language  of  the  articles  of 
association  are  insufficient  for  that  purpose,  nor  are  the  laws 
of  California  proved  under  which  the  amalgamated  companies, 
and  the  constituent  companies  composing  them,  were  organ- 
ized, showing  their  legal  right  to  organize,  or  to  hold  and  cop- 
vey  property,  nor  is  there  proof  of  the  necessity  for  such  prop- 
erty being  held  for  corporate  purposes. 

Upon  these  defenses  it  is  held  that  the  articles  of  association 
are  sufficient  inform  to  effectuate  the  transfer  of  the  property; 
they  state  that  "  the  several  parties,  each  for  itself,  hereby 
sells,  assigns,  transfers,  grants,  bargains,  releases  and  conveys 
to  the  said  new  and  consolidated  company  and  corporation,  its 
successors  and  assigns,  forever,  all  its  property,  real,  personal 
and  mixed,  of  every  kind  and  description;  and  all  rights, 
privileges  and  franchises,  corporate  and  otherwise,  held,  owned 
or  claimed  by  said  parties  of  the  first  and  second  parts,  or 
either  of  them,  in  possession  or  expectancy,  either  at  law  or  in 
equity,  subject,  however,  to  all  conditions,  obligations,  stipu- 
lations, contracts,  agreements,  liens,  mortgages,  incumbrances, 
claims  and  charges  thereon,  or  in  anywise  aflfecting  the 
same." 

Proof  of  the  laws  of  California  was  not  necessary;  the  cor- 
porations are  not  parties  to  the  record;  their  existence  and 
powers  are  not  directly  in  issue;  defendant  is  in  no  way  in 
privity  with  them.  Proof  that  they  are  corporations  de  facto 
is  all  that  is  needed,  and  is  supplied  by  the  duly  signed,  sealed, 
acknowledged  and  proved  articles  of  incorporation.* 

All  the  companies  are  recognized  as  de  facto  and  some  dejure 
by  the  various  acts  relating  and  referring  to  them.  It  is  not 
necessary  to  prove  the  California  law  authorizing  them  to  take 
real  estate.  Transfers  of  property  to  or  by  corporations  hav- 
ing no  such  authority,  are  not  void  but  only  voidable,  at  the 
instance  of  the  government  in  a  direct  proceeding  for  that  pur- 
pose.*   Authorities  differ  whether  transfers  which  are  expressly 

>  2  Mor.Priv.Ck>r.,  746, 750, 776-778.   §  121;   Telegraph  Co.  v.  Telegraph 

«2Mor.  Priv.  Corp.,  6  48-653   in-   Co.,  22  Cal.  398;  Water  Co.  v.   Clar- 

clusive,  70d-711,  746;  1  DevL  Deeds,   kin,  14  CaL  544;  Bank  v.  Matthews, 
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prohibited  by  legislative  enactment  are  void,  but  the  burden 
of  showing  that  there  is  such  prohibition  is  on  the  party 
attacking  the  transfer.* 

The  question  was  purely  collateral;  defendant  could  not  at- 
tack the  fully  executed  contracts,  at  least  without  showing  that 
they  were  wholly  and  absolutely  void.'  The  rules  are  the  same 
as  to  foreign  corporations;  their  power  to  hold  and  convey 
property  is  to  be  determined  by  the  laws  of  the  state  where 
the  property  is  situated.'  It  is  a  question  only  between  the 
corporation  and  the  government  wherein  the  property  lies.  If 
lands  acquired  by  a  foreign  corporation  are  liable  thereby  to 
be  forfeited  to  the  government  under  which  it  is  organized,  the 
foreign  government  might  in  this  indirect  way  acquire  prop- 
erty in  another  government's  domain,  which  might  not  be  per- 
mitted. ^ 

By  general  comity,  a  corporation  of  one  state  may  hold 
property  and  transact  business  in  another;  if  a  state  does 
not  permit  it,  it  should  be  expressed  in  some  aflSrmative  waj' 
by  the  state  wherein  the  property  lies.*  The  deeds  or  trans- 
fers of  these  corporations  duly  executed,  sealed  and  proved,  are 
swfRcient  prima  facie  proof  of  title.  Even  in  a  case  in  which 
the  corporation  was  a  party,  it  has  been  said  :  "  It  would  lead 
to  infinite  inconvenience  and  embarrassments,  if,  in  suits  by 
corporations  to  recover  the  possession  of  their  property,  inqui- 
ries were  permitted  as  to  the  necessities  of  such  property  for 
the  purposes  of  their  incorporation,  and  the  title  made  to  rest 
upon  the  existence  of  such  necessity;  *  hence,  still  more,  if  the 
title  to  every  piece  of  land  traced  through  a  corporation  were 
made  to  depend  upon  such  necessity,  or  on  the  legality  of  its 
incorporation,  or  on  its  power  to  take  real  estate,  it  would  tend 
to  lessen  the  value  of  corporate  franchises,  and  to  impair  the 
marketable  value  of  lands  thus  situated  by  reason  of  the  diffi- 
culties in  determining  the  title. 

98  U.  S.  628;    Leazure  v.  Hillegas,  7  •  Runyan    v.  Co8tei*'8  Lessees,  14 

Serg.  &R.  813;  Banks  v.  Poitiaux,  Pet.  122;  Bank  v.  North,  4  Johns.  Ch. 

15  Am.  Dec.  706;  Oil  Co.  v.  Raikoad  870;  Lumbard   v.  Aldrich,  28  Am. 

Co.,  82  Fed.  Rep.  22.  Dec.  381. 

» BurriU  V.  Bank.  35  Am.  Dec.  895.  *CoweU  v.  Springs  Co.,  100  U.  S. 

«Devl.   Deeds;  Water  Co.   v.  Clar-  65;  BurriU  v.  Bank,  85  Am.  Dec.  395. 

kin,  14  Cal.  544;  Banks  v.  Poitiaux,  *  Water  Co.  v.  Clarkin,  14  Cal.  544. 
15  Am.  Dec.  706. 
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Section  Twelve. 

Georgia  Pacific  By.  Go.  y.  Gaines,  7  So.,  883;  88  Ala.  877. 

Consolidation  takes  constituent's  power  to  liold  lands. 

A  company  formed  by  the  consolidation  of  other  companies 
will  thereby  become  possessed  of  all  the  powers,  rights  and 
franchises  of  these  other  companies,  and  these  powers  will 
include  the  power  to  acquire  and  hold  land;  but  such  power  is 
limited  by  the  charter  to  such  lands  as  may  be  granted  to  aid 
in  the  construction  of  the  road,  and  the  right  of  the  new  com- 
pany to  succeed  to  the  powers  and  rights  of  the  old  companies 
is,  by  statute,  limited  to  those  companies  the  lines  of  which 
when  completed  may  admit  passage  of  burden  or  passenger 
cars  over  any  two  or  more  of  such  continuously,  without  break 
or  interruption. 

Section  Thirteen. 
Scott  et  al.  T.  Hansliear,  94  Ind.  1, 

Consolidation  entitled  to  tax  Toted  by  townsliip  to  a  constitneut 

company. 

Action  by  taxpayers  against  the  officers  of  a  township  to 
enjoin  collection  of  a  tax  voted  in  aid  of  a  railroad  company. 
Bill  dismissed,  dismissal  affirmed. 

One  ground  of  complaint  was  that  after  the  appropriation 
had  been  voted  in  aid  of  the  designated  railroad,  the  railroad 
company  had  consolidated  under  and  in  conformity  with  the 
laws  of  Indiana  and  of  Michigan  with  certain  railroad  corpora- 
tions of  the  latter  state;  that  by  force  of  such  consolidation 
said  company  "  ceased  to  exist  from  and  after  the  29th  day  of 
September,  1881,  and  that  since  the  day  last  named  there  was 
and  had  been  no  railroad  company  in  existence  authorized 
by  law  to  take  and  receive  such  appropriation."  This  is 
claimed  on  the  theory  that  at  the  time  of  the  consolidation 
''  the  railroad  company  theretofore  existing  had  no  right  to  or 
interest  in  the  appropriation  voted  which  would  pass  to  or 
vest  in  the  consolidated  company,"  and  this  is  based  on  the 
repeated  decisions  of  this  court  that  the  company  acquires  no 
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right  or  interest  in  the  appropriation,  "  which  it  can  enforce 
or  protect  by  suit  in  its  own  name,  until,  at  least,  the  money 
appropriated  has  been  collected."  These  decisions  rest  on  the 
constitutional  provision  which  is  applicable  to  counties; '  there 
is  no  such  prohibition  as  to  townships^  A  subscription  not 
exceeding  two  per  cent  of  the  value  of  its  taxable  property 
made  by  a  township  becomes  a  binding  obligation  *  from  which 
it  is  not  discharged  by  the  shrinkage  in  value,  or  the  destruc- 
tion of  any  part,  of  its  taxable  property.  And  in  such  obliga- 
tion the  company  to  which  it  is  made  acquires  such  a  right  and 
interest,  as  upon  its  future  consolidation,  will  pass  to  and  vest 
in  the  consolidated  company;  and  this  is  so  whether  such 
original  company  did  or  did  not  cease  to  exist  as  a  corporation 
for  every  purpose. 

Section  Fourteen. 

County  of  Green  t.  Connors,  10917.  S.  104;  8  S.  C.  R.  69. 

Becomes  entitled  to  bonds  voted  to  constitaent. 

A  railroad  corporation  entitled  to  receive  aid  bonds  consoli- 
dates with  another,  the  result  takes  the  name  of  the  latter,  and 
is  held  entitled  to  the  bonds.  The  statute  did  not,  as  in  other 
instances,  expressly  declare  that  the  original  company's  rights, 
privileges  and  franchises  were  to  pass  over  to  the  company 
with  which  the  consolidation  was  to  be  made.  If  only^  a  sale 
had  been  authorized  and  made,  it  might  very  plausibly  have 
been  contended  that  the  purchasing  company  took  and  held 
the  road  under  its  own  charter  only,  without  the  franchises  and 
privileges  connected  with  it  in  the  bands  of  the  vendor  com- 
pany, but  "  consolidation  "  is  not  sale,  and  when  two  compa- 
nies are  authorized  to  consolidate  their  roads  it  is  to  be  presumed 
that  the  franchises  and  privileges  of  each  continue  to  exist  in 
respect  to  the  several  roads  so  consolidated.  The  authority 
given  to  consolidate  "  upon  such  terms  as  may  be  deemed  just 
and  proper,"  would  include  the  power  to  transfer  to  the  con- 
solidated company  the  franchises  and  privileges  connected  with 

'  County  can  not  subscribe  for  stock  '  Bittinger  v.  Bell,  65  Indiana  445, 

'^  unless  the  same  be  paid  at  the  time  457. 

of  such  subscription."    Section  198,  'Board,  etc.,  v.  State  ex  reL,  86 

R.  S.  1881.  Ind.  8. 
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the  road,  if  the  law  itself  did  not  have  that  effect,  and  the 
court  has  found  that  this  was  done." ' 

Section  Fifteen. 

Niantlc  Sayings  Bank  y.  Town  of  Donglas,  5  IlL  App.  579. 

Consolidation  is  entitled  to  bonds  yoted  to  constituent. 

Bonds  voted  to  a  railroad  company,  and  issued  to  the  consol- 
idated company,  are  claimed  to  have  been  void  because  the  con- 
solidation of  that  company  with  another,  operated  as  a  com- 
plete extinction  of  the  former.  But  the  decision  is  that  they 
are  valid.  The  law  incorporating  the  former  company,  as  also 
the  general  law,  authorized  such  consolidation,  and  passed  all 
the  powers,  rights,  franchises  and  immunities  of  the  old  com- 
panies to  the  new  or  consolidated  company.*  There  is  no  dif- 
ference between  a  subscription  and  a  donation;  either  passes  to 
the  consolidated  company. 

Section  Sixteen. 

Atchison,  Colorado  &  Pacific  B.  B.  Co.y.  Commissioners  of  Phillips  Co., 

25  Kansas  261. 

Consolidation  entitled  to  connty  bonds  yoted  to  constituent. 

Mandamus  by  the  Atchison,  Colorado  &  Pacific  Railroad 
Company  to  compel  county  commissioners  to  deliver  certain 

*  The  court  cites  its  prior  decisions  262;  Company  v.  Town  of  Bamett,  85 
and  declines  to  follow  the  latest  Mi»-  111.  818;  Town  of  Pana  v.  Lippincutt, 
souri  decisions  overruling  the  earUer  2  Bradwell  466. 

state  decisions.  Contra:    The     consolidation     re- 

•  lU.  Midland  Ry.  Co.  v.  Town  of  voked  the  power  to  donate,  and  it 
Barrett,  85  111.  818;  Town  of  Pana  v.  could  only  be  revived  by  a  new  vote. 
Lippincott,  2  Brad.  (111.  App.)  466.  Dillon  on  Municipal  Bonds,  41;  Harsh- 
Citations  by  counsel  upholding  the  man  v.  Bates,  92  U.  S.  569;  Lewis  v. 
consolidated  company's  right  to  sue-  Clonondon,  7  Cent.  Law  Jour.  288; 
ceed  to  the  rights  and  franchises  of  Robertson  v.  Rockford,  21  111.  457; 
the  constituent  companies:  County  Hayes  v.  O.,  O.  &  F.  R.  V.  R.  R.  Co., 
V.  Thomas,  94  U.  S.  682;  County  v,  61  111.  422;  Black  v.  O.,  O.,  etc.,  Co.. 
Nicolay,  95  U.  S.  619;  County  v.  79  Til  262;  Henry  v.  Nicolay,  95  U. 
Barnes,  94  U.  S.  72;  Robertson  v.  S.  626;  County  v.  Thomas,  3  Dillon 
Rockford,  21  111.  457;  Hayesv.  0.,0,  7;  County  v.  Barrett,  85  111.  318; 
& F.  R  V.  R.  R.  Co.,  61  111.  422;  O.,  O.  Harshman  v.  Bates,  92  U.  S.  574;  As- 
&  F.  R.  V.  R.  R.  Co.  V.  Black,  79  IlL  plnwali  v.  Daviess  Co.,  22  How.  874, 
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township  aid  bonds  voted  in  favor  of  the  Atchison  &  Denver 
Company,  which  thereafter  consolidated  with  certain  other 
railway  companies  and  formed  the  plaintiflf  company.  Granted. 
The  consolidation  did  not  release  the  township  from  its 
subscription.  Defendants  claim  that  the  company  to  which 
the  subscription  was  made  went  out  of  existence  on  December 
22,  1S70,  that  the  construction  of  the  railroad  after  December 
22,  1879,  was  by  an  entirely  diflFerent  company,  and  that 
plaintiff  has  no  interest  in  the  original  contract  for  the  con- 
struction or  in  the  subscription  itself.*  The  case  relied  on  was, 
however,  different.  "  There  no  subscription  had  been  made  to 
the  stock  of  the  company  to  which  the  bonds  had  been  voted. 
There  the  law  authorizing  consolidation  reserved  to  each  stock- 
holder of  the  old  companies  the  right  to  determine  whether  he 
would  become  a  stockholder  in  the  new  corporation."  ■  Cor- 
porations are  created  under  general  laws,  but  the  legisla- 
ture has  a  reserved  right  to  change,  or  amend,  or  repeal  the 
same.'^  The  law  of  1870  was  in  force  when  the  subscription 
was  voted,  and  the  law  at  that  time  also  authorized  consolida- 
tions on  approval  of  two-thirds  of  the  stockholders;  hence  the 
voters,  when  they  voted  for  the  subscription,  had  notice  that  a 
consolidation  with  another  company  might  be  thereafter  made, 
that  their  stock  might  be  converted  into  stock  of  the  new 
company,  and  that  the  liability  which  they  assumed  might 
become  owing  to  that  company.  "  The  subscription  was 
therefore  made  subject  to  the  contingency  of  the  consolida- 
tion." There  is  no  claim  of  injury,  fraud  or  wrong.  The  leg- 
islature has  the  power  to  authorize  such  consolidations,  at 
least  in  all  cases  where  the  rights  of  a  stockholder  are  not  in- 
jured thereby.  The  consolidation  did  not  release  the  town- 
ship from  its  subscription.^  The  plaintiff,  after  December  22, 
1879,  was  the  lawful  successor  in  interest  of  the  company  to 
which  the  bonds  were  voted  and  the  stock  was  subscribed. 

>  Relying  on  Tlie  State  v.  Ck>mmis-  Wall.  249,  251;  The  C!ork  &  Youghal 
sionersof  Nemaha Ck).,  10 Kansas 569.    Ry.  Co.  v.  Patterson,  86  Eng.   K  & 

« Ch.  44  Statutes  of  1865;  this  right  Eq.  898;  Nixon  v.  Brownlow,  and 
is  omitted  in  the  later  law.  Laws  Nixon  v.  Green,  8  H.  &  N.  686;  Spar- 
1870,  Ch.  92,  pp.  195,  197.  row  v.  Raih-oad  Co.,  7  Porter  (Ind.) 

•Section  1,  Article  12,  of  the  Con-  869;  Bish  v.  Johnson,  21  Ind.  299; 
stitution.  Hanna  v.  Cincinnati  &  Ft.  Wayne  R. 

*Ungent  v.  The  Supervisors,    19  R.  Co.,  20  Ind.  80. 
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Sbotion  Seventeen. 

Chicago,  E.  &  W.  R.  Go.  t.  Patnam  et  al.,  86  Ean.  121;  12  Pacmc  508. 

Consolidation  entitled  to  bonds  Toted  to  constituent. 

The  defendant  county  subscribed  for  seventy-two  bonds,  of 
$1,000  each,  of  the  capital  stock  of  the  Arkansas  River  & 
Western  Eailroad  Company,  which  thereafter  was  merged  by 
consolidation  in  the  plaintiff,  the  Chicago,  Kansas  &  Western 
Railroad  Company,  a  consolidation  of  several  constituent  com- 
panies. The  consolidated  company  is  held  entitled  to  the 
bonds.'  There  seems  to  have  been  only  one  point  raised 
against  this  view,  and  that  was  that  there  had  been  no  legal 
consolidation.  There  does  not  seem  to  have  been  any  ques- 
tion made  in  this  case,  as  in  others,  that  the  consolidated  com- 
pany is  not  entitled  to  the  subscriptions  of  the  original  com- 
pany. The  case  cited,*  to  show  that  consolidation  is  a  good 
defense  to  a  county  when  asked  to  issue  bonds  in  payment  of 
its  subscription  to  one  of  the  old  companies,  is  held  inapplica- 
ble; for  the  statute  at  that  time  expressly  reserved  to  each 
stockholder  of  the  original  companies  the  right  to  determine 
whether  he  would  become  a  stockholder  in  the  new  corpora- 
tion. The  question  whether  this  same  right  would  not  also 
exist  without  statute,  was  evidently  not  made  nor  argued. 
The  objections  to  the  validity  of  the  consolidation  are  said  to 
be  unnecessary  to  consider,  because  the  plaintiff  is  a  de facto 
corporation,  and  its  existence  as  such  can  be  attacked  only  in 
a  direct  proceeding  brought  for  that  purpose.  It  will  not  be 
inquired  into  collaterally.* 

*  The  court  cites  Railroad  Co,  v.  bus  of  the  principal  case  in  12  Pacific 
Commissioners  of  Phillips  Co.,  25  598,  cites,  upon  the  proposition  that 
Kan.  261,  upon  the  proposition  that  the  validity  of  the  organization  of  a 
consolidation  of  one  company  with  corporation  can  be  questioned  only 
another  since  the  act  of  1870  will  not  by  the  state,  the  foUowing  authori- 
release  a  non-assenting  subscriber,      ties:    Stout  v.  Zulick  (N.  J.),  7  Atlan- 

*  State  V.  Commissioners  Nemaha  tic  Rep.  362;  North  t.  State  (lU.),  8  N. 
Co.,  10  Kan.  569.  E.  R.  159;  Broadwell  v.  Merritt  (Mo.), 

•Reisner  v.  Strong,  24  Kan.  410;  1  S.  W.  R.  855;  Broadwell  v.  WeUer, 
Raikoad  Co.  v.  Wilson,  33  Kan.  222;  Id.   857;    Broadwell  v.  Jenkins,  Id.; 
8.  C.,6Pac.R.  281;  Pacific  Railroad  Broadwell   v.    Alexander,    Id.    858; 
Removal  Cases,  U5  U.  S.  1-15;  S.  C,  Broadwell  v.  Terry,  Id. 
5  S.  C.  R.  1113.    A  note  to  the  sylla- 
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Section  Eighteen. 
Illinois  Grand  Trnnk  R.  B.  Go.  t.  Cook,  Adm'r,  2»  ni.  237. 

Subscriber  released  thon^h   consolidation  was  nnder  pre-existin^p 

statute. 

This  case  is  somewhat  at  variance  with  the  weight  of  author- 
ity, though  the  exact  point  does  not  seem  to  have  been  dis- 
cussed, nor  even  raised.  The  railway  corporation  was  organized 
under  the  act  of  1849;  consolidation  was  permitted  by  the  act 
of  1854;  complainant  subscribed  in  1857;  consolidation  was 
effected  in  1859,  and  it  is  held  that  complainant  is  entitled  to 
a  decree  enjoining  the  foreclosure  of  his  mortgage  securing 
his  subscription. 

The  court  states  that  the  bill  alleges  and  the  demurrer  con- 
fesses that  the  consolidation  wholly  changed  "  the  character  of 
the  enterprise,"  and  that  no  court  has  ever  held  that  so  radical 
a  change,  making  a  different  corporation  and  for  the  attain- 
ment of  a  different  purpose,  did  not  release  the  subscriber. 

The  distinction  which  is  clearly  laid  down  in  the  well  con- 
sidered authorities  between  a  consolidation  effected  under  a 
statute  existing  when  the  subscription  is  made,  and  one  effected 
under  a  statute  enacted  after  tbe  subscription  has  been  made, 
is  not  even  alluded  to. 

It  is  shown  on  other  pages  of  this  book  that  the  authorities 
hold  that  in  the  former  case  the  subscriber  is  presumed  to  have 
subscribed  subject  to  the  legal  contingency  of  a  consolidation 
being  made,  and  must  abide  thereby  in  case  it  is  made.* 

The  later  Illinois  case  of  Illinois  Midland  Ey.  Co.  v.  Town 
of  Barnett,  85  Illinois  313,  without  overruling  or  in  any  man- 

'  Prior  caaes  cited  in  behalf  of  the  to;  The  Terre  Haute  &  Alton  R.  R. 

railroad    company:    llice    v.    Rock  Co.  v.  Earp,  21  111.  290,  subscriber  liot 

Island  &  Alton  R.  R.  Co.,  21  111.  93,  released    by  subsequent    change   of 

subscriber  is  not  released  by  subse-  charter  by  which  corporation  is  al- 

quent  extension  of  road  made  under  lowed  to  buy  stock  in  another,  even 

legislation  enacted  after  he  had  sub-  though  it  causes  a  change  in   the 

scribed;  Sprague  v.  The  Illinois  River  terminus;  Banet  v.  Alton  &  Sanga- 

R  R.  Co.,  19  HI.  173,  allows  consoli-  mon  R.  R.  Co.,  13  lU.  504,  subscriber 

dation  under  an  amendment  to  char-  not  released  by  an  immaterial  change 

ter  enacted  after  the  subscription  had  in  route  adopted  under  subsequent 

been  made;  the  general  route  is,  how-  legislation, 
ever,  shown  to  be  essentially  adhered 
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ner  referring  to  the  case  last  cited,  holds  that  a  subsequent 
consolidation  under  a  statute  existing  at  the  time  of  the  making 
of  the  subscription,  does  not  avoid  the  same.  Nothing  is  said 
as  to  whether  the  route  and  corporate  purposes  are  thereby 
radically  changed;  but  we  must  infer  that  necessarily  they 
would  be;  it  is  evident  that  a  consolidation  of  two  or  more 
constituents  must  have  an  aggregate  route  different  from,  and 
be  a  larger  enterprise  than,  any  of  the  constituents. 

Sechon  Nineteen. 

Miller  t.  Lancaster,  5  Caldwell  (Tenn.))  514. 
Consolidation  entitled  to  indemnity  bond  giren  to  original  company. 

Bill  by  Martha  G.  Miller  and  the  Mississippi  Central  Kail- 
road  Company  against  Samuel  Lancaster  and  others,  to  collect 
the  amount  of  a  judgment.  Bill  dismissed  on  demurrer.  Re- 
versed. 

The  bond  was  made  to  the  Mississippi  Central  &  Tennessee 
Railroad  Company,  to  indemnify  it  against  all  damages  aris- 
ing from  locating  its  depot  in  the  west  end  of  the  town  of 
Jackson.  A  party  recovered  judgment  against  said  company 
on  account  of  appropriating  his  land,  and  assigned  the  same  to 
the  plaintiff,  Miller. 

The  bill  recites  that  the  said  company,  obligee  in  the  bond, 
united  with  the  Mississippi  Central  Railroad  Company,  as 
authorized  by  statute,'  and  with  the  latter  formed  and  became 
one  body  corporate,  under  the  name  of  Mississippi  Central 
Railroad  Company;  the  law  conferred  upon  the  union  company 
all  the  powers,  rights  and  privileges  of  the  original  company. 
Object  of  the  bill  is  to  compel  the  obligors  of  the  bond  to  pay 
the  amount  of  said  judgment. 

The  Mississippi  Central  Railroad  Company  stands  in  the  stead 
of  the  original  Mississippi  Central  &  Tennessee  Railroad  Com- 
pany. The  enactment  of  the  consolidation  charter  had  the  effect 
of  transferring  all  the  latter's  rights  under  the  bond  to  the  new 
company.'    A  transfer  of  property  between  parties  may  well  be 

'  Act  of  November  80, 1853.  phia,  etc.,  Co.  v.  Howard,  13  How. 

•  2  Redf.  RaU.  659,  Sec.  8,  Ch.  88;  (U.  S.  Rep.)  307;  Eaton,  etc.,  Co.  v. 

6  Eng.  Railway  Cases,  177;  8  Exchq.  Hunt,  20  Ind.  427. 
a  820;  24  Eng.  L.  &  E.  495;  Philadel- 
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worked  by  legislative  enactment,  accepted,  sanctioned  and 
given  effect  to  by  the  parties.  The  new  company  thereby  also 
became  liable  to  pay  the  judgment.  The  like  remedies  lie  by 
and  against  the  new  company,  as  would  have  lain  against  the 
old,  had  consolidation  not  taken  place.  This  doctrine  may  be 
startling  to  the  common  law  lawyer,  whose  modes  of  thought 
in  regard  to  pleading  and  practice  are  one  or  two  centuries  old. 
But  it  seems  proper  to  mould  and  shape  the  modes  of  proceed- 
ing to  enforce  rights,  to  the  novel  and  changing  modes  of 
business  and  relations  of  parties,  that  are  constantly  arising 
out  of  the  growth  and  progress  of  commerce,  art,  science  and 
civilization  generallJ^ 

The  court  then  holds  that  the  remedy  is  in  equity,  and  not  at 
law,'  and  that  the  judgment  creditor,  or  his  assignee  (the  co- 
plaintiflf  with  the  new  company),  has  his  standing  in  equity  on 
the  principle  of  subrogation." 


Section  Twenty. 

Major,  ete.,  t.  President,  etc.,  of  Steamboat  Co.,  R.  M.  Charlton's  (Oa.) 

Reports  842. 

City  is  successor  to  town  and  may  maintain  ejectment  for  its  lands. 

Ejectment  by  the  city  of  Savannah  against  a  steamboat  com- 
pany, to  recover  possession  of  some  real  estate.     Sustained. 

The  tracts  are  found  to  have  been  vested  in  the  town  of 
Savannah,  incorporated  by  an  act  of  1787.  By  the  act  of 
1789,  the  town  is  named  and  styled  the  city  of  Savannah,  and 
various  provisions  are  made  concerning  its  corporate  or- 
ganization and  powers.  Upon  the  reorganization  of  a  corpo- 
rate body,  if  it  be  essentially  changed,  there  must  be,  in  order 
to  a  transfer  of  particular  powers,  "  an  enabling  clause  em- 
powering the  body  to  act  in  a  particular  case,  or  some  general 
clause  which  might  embrace  the  particular  case." "  The  act  of 
1789  professes  to  be  amendatory  of  the  act  of  1787,  and  em- 
powers the  mayor  and  aldermen  of  the  city  of  Savannah  to 
carry  into  the  execution  the  powers  intended  by  the  act  of 

*  Ranelaugh   v.   Hayes,  1  Vernon   and  notes;  Aldrich  v.  Cooper,  2  £q. 
Rep.  189,  and  case  190.  Lead.  Cas.  and  notes. 

« Dearing  v.  Earl,  1  Eq.  Lead.  Cas.       »8  Petera'  U.  a  Rep.  408. 
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1787.  "  This  general  clause  is  deemed  suiHciently  comprehen- 
sive to  invest  the  present  corporation  with  all  the  powers, 
rights  and  duties  which  before  vested  in  the  president  and 
wardens." 


Section  Twenty-One. 

Farnsworth  y.  Western  Union  Tel.  Co.,  6  N.  Y.  Supp.  735. 

Company  manasrlngr  seyeral  others  and  owning^  larger  part  of  their 
stoclts  held  to  have  iftade  an  agreement  binding  on  them. 

The  Bankers  &  Merchants  Telegraph  Company,  in  accord- 
ance with  the  terms  of  an  agreement  made  with  the  American 
Eapid  Telegraph  Co.,  strung  its  wires  upon  the  poles  of  the 
latter,  situated  in  New  York.  Both  companies  subsequently 
passed  into  the  hands  of  receivers;  thereafter  the  latter  com- 
pany's receiver  arranged  with  the  Western  Union  Telegraph 
Company  to  cut  the  wires  of  the  former  company  from  said 
poles.  This  suit  is  by  the  receiver  of  the  former  company 
against  the  Western  Union  Tel.  Co.  for  damages  for  such  cut- 
ting. Eight  to  recover  sustained,  but  judgment  reversed  be- 
cause verdict  excessive. 

It  was,  among  other  things,  contended  that  the  agreement 
for  the  stringing  of  the  wires  had  no  eflfect  within  the  State  of 
New  York  for  the  reason  that  it  was  made  in  Connecticut,  by 
the  Connecticut  corporation.  But  it  is  held  that  the  terms  of 
the  agreement  are  general,  and  such  as  to  include  all  the  poles 
of  the  American  Rapid  Telegraph  Company.  The  Connecti- 
cut company  is  shown  to  have  owned  the  larger  part  of  the 
stock  of  the  companies  in  the  other  states,  and  to  have  prac- 
tically been  in  the  management  of  their  affairs;  and  the  agree- 
ment itself  was  subscribed  on  behalf  of  the  American  Eapid 
Telegraph  Company  by  its  general  manager.  "  It  is  true  that 
this  ownership  of  the  stock  of  the  other  companies  by  the 
Connecticut  company  would  not  of  itself  entitle  it  to  enter  into 
this  agreement,  and  make  it  binding  upon  the  company  incor- 
porated under  the  laws  of  this  state.  The  principle  excluding 
this  result  was  settled  in  Car  Company  v.  Eailroad  Company.* 
But  the  power  to  enter  into  this  contract  does  not  stand  upon 

» 115  U.  S.  586;  6  8.  C.  R.  IW. 
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the  fact  that  the  Connecticut  company  had  in  this  manner  ac- 
quired the  stock  of  the  other  companies,  but  upon  the  fact  that 
the  management  of  the  affairs  of  the  other  companies  appears 
to  have  been  committed  to  the  Connecticut  company." 

Section  Twenty-Two. 
State  T.  Western  Irrigating  Canal  Co.,  40  Kan.  96;  19  Pacific  a49. 
One  irrigating  company  maj  bnj  all  tlie  property  of  another. 

a 

An  irrigating  company  may  sell  all  of  its  right  of  way  and 
property  and  franchises  to  another  company;  the  latter  can 
not  be  deprived  of  such  purchased  property  by  proceedings  in 
quo  warranto;  the  franchise  of  being  a  corporation,  belonging 
to  the  vendor,  was  recalled  by  the  state  and  was  not  trans- 
ferred; the  deed  conveyed  nothing  in  this  respect  and  can  not 
be  complained  of.  The  other  franchises  and  the  property  may 
have  been  sold  to  meet  debts  or  to  avoid  sacrifice;  *  no  creditor 
or  stockholder  complains. 

Section  Twenty-Three. 
Wood  T.  Bedford  &  Bridgeport  B.  B,  Co.,  8  Phila.  Reports  94. 
Lessee  does  not  acquire  the  fk'anehise  of  bnilding  the  road. 

Motion  to  dissolve  special  injunction  restraining  defendant 
from  leasing  its  road.  Motion  refused.  Supreme  court  at 
ni&i  prius, 

Sharswood,  J.  A  corporation,  unless  restricted,  has  general 
power  to  dispose  of  its  property;  but  unless  specially  author- 
ized has  no  power  to  dispose  of  its  franchise."    Statute  allows 

*  Ditch  Co.  V.  Zellerbach,  87  CaL  chise  can  not  be  transferred  without 
543;  Manufacturing  Ck).  v.  Bank,  119  authority,  it  is  held  that  the  power 
U.S.  191;  7  S.  C.  R.  187;  Town  v.  to  consolidate  may  raise  an  inference 
Bank,  2  Doug.  (Mich.)  530;  Manu-  that  the  right  to  assign  the  franchise 
factory  v.  Langdon,  24  Pick.  49.  was  intended  to  be  Included.    Union 

«AngeU&Ameson  Corp.,  §191  and  Pacific  Ry.  Co.  v.  United  States,  8 
notes;  1  Redf.  Railways,  588,  Chap.   C.  C.  A.  282,  299,  reversing  50  Fed. 
xxii,  592;  Gratz  v.  Pennsylvania  R.   Rep.  28. 
R.  Co.,  5  Wright  447.  Qeneral  discussion  and  authorities 

Though  recognizing  that  a  fron-  that  franchise  can  not  be  sold,  see 
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the  leasing  of  a  railroad,  and  to  run,  use  and  operate  such 
road;  this  implies  a  finished  road,  as  does  also  the  condition 
that  they  must  be  connecting  lines;  hence  the  franchise  of 
building  a  road  can  not  be  transferred. 

Section  Twentt-Four. 
Gonld  Y.  Head,  88  Federal  886. 

A  *' Trust  **  can  only  hold  and  can  not  sell  the  stock  of  the  con- 

stltnents. 

A  combination  known  as  the  American  Cattle  Trust  was 
formed  by  representatives  of  a  number  of  cattle  companies; 
all  of  the  shares  of  the  capital  stock  of  these  companies  was 
placed  in  the  hands  of  the  trust  for  the  purpose  of  having  all 
of  the  companies  controlled  and  managed  by  it.  The  plaintiff 
had  bought  from  the  trust  some  of  the  shares  of  stock  which 
it  had  received  from  one  of  the  companies,  and  by  suit  at- 
tempted to  enforce  his  purchase;  the  trust  agreement  was 
examined  and  it  was  held  that  the  purpose  of  the  trust  was  to 
keep  the  companies  together,  and  that  if  it  could  sell  the  shares 
of  one  company  it  might  of  another,  and  hence,  of  all,  and 
thus  commit  felo  de  se;  it  was  therefore  held  that  the  trust 
had  no  power  to  make  the  sale  in  question. 

Section  Twenty-Five. 
Farnsworth  y.  Drake,  11  Indiana  101. 

Illegal  consolidation  may  not  recorer  on  note  executed  to  Itself,  bnt 
may  transfer  it  to  constitnent,  which  may  recover  thereon. 

Action  upon  a  note  made  by  the  defendant  to  the  Madison, 
Indianapolis  &  Peru  Railroad  Company,  or  order,  and  alleged 
to  have  then  become  the  property  of  the  Peru  &  Indianapolis 
Railroad  Company  and  to  have  been  by  it  sold  and  assigned 

City  Water  Co.  v.  State  (Texas),  82  but  the  old  one  under  a  new  name. 
S.  W.  R.  1034.  (This,  if  taken  Uterally,  might  sub- 

In  V.  S.  &  P.  R.  Co.   V.  Elmore,  ject  it   to   the   original   company's 
(La.),  15  So.  701,  705,  the  court  de-  debts.    Memphis  &  L.  R.  R.  v.  Berry, 
Clares  the  foreclosure  purchaser  re-or-  112  U.  S.  60;  5  S.  C.  R.  299,  802.) 
ganization  to  be  no  new  corporation, 
82 
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to  the  plain tiflFs,  who  are  now  the  owners.     Demurrer  to  this 
count  sustained.    Judgment  for  defendant.    Eeversed. 

Plaintiff  must  show  his  title;  it  would  have  been  more 
formal  to  have  alleged  the  transfer  of  the  note  from  the  former 
company  to  the  latter;  but  the  averment  that  the  note  was 
executed  to  the  former  company,  and  that  the  latter  then 
became  the  owner,  is  sufficient;  it  clearly  implies  a  sale  and 
delivery  by  the  former  to  the  latter. 

The  second  paragraph  alleges  the  making  of  the  note  to  the 
Madison,  Indianapolis  &  Peru  Railroad  Companj'^;  that  said 
company  was,  subsequently,  judicially  declared  to  have  been 
illegally  formed  and  the  note  was  awarded  to  the  Peru  com- 
pany as  its  property,  and  by  it,  etc.,  indorsed  to  the  plaintiff. 
This  is  a  good  count;  for  if  the  named  payee  be  regarded  as 
having,  at  legist,  a  de  facto  existence,  the  transfer  is  sufficiently 
shown;  and  if  regarded  as  having  had  not  even  a  de  facto 
existence,  then  it  is  a  case  of  a  note  payable  to  a  fictitious  payee, 
and  may  be  sued  upon  by  any  hona  fide  holder  against  the 
real  parties  who  knew  the  payee  to  be  fictitious.' 

The  third  paragraph  alleges  that  the  two  companies  were 
partners;  that  the  note  in  suit  was  given  to  them  as  such; 
that  afterward  the  partnership  was  dissolved  and  that  the 
Madison  company  assigned  its  interest  in  the  note  by  delivery 
to  the  Peru  com  pan  j\  If  there  was  a  legal  partnership,  this 
paragraph  is  good.  If  there  was  not,  and  the  companies  had 
a  joint  interest  in  the  subject-matter  of  the  note,  perhaps  it 
inured  to  them  as  joint  payees,  and  the  transfer  as  described 
in  this  paragraph  may  be  good.  "  This  point,  however,  we  do 
not  decide." 

Section   Twenty-Six. 

Mansfield,  Coldwater  &  Lake  Michigan  B.  B.  Go.  t.  Ih-inker,  90  Mich. 

124. 

Irregular  consolidation  held  not  entitled  to  recover  on  snbscription 

to  original  corporation. 

Plaintiff,  the  Mansfield,  Coldwater  &  Lake  Michigan  Rail- 
road Company,  claiming  to  be  a  Michigan  corporation,  formed 

>  Minet  v.  Gibson,  8  Term.  Bep.  481;  1  H.  Black  569;  Boas  on  Bills  and 
Notes,  77. 
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by  the  consolidation  of  a  prior  Michigan  corporation  with  an 
Ohio  corporation,  brought  suit  to  recover  of  defendant  the 
amount  of  his  subscription  to  the  stock  of  the  Michigan  cor- 
poration.   Recovery  denied. 

The  articles  of  agreement  in  evidence  as  proof  of  the  con- 
solidation are  not  sufficient.  They  are  dated  December  28, 
1870,  and  are  in  pursuance  of  the  law  then  in  force.^  Election 
of  directors  was  set  for  May  10,  1871.  The  law  required  the 
approval  of  the  stockholders,  and  on  such  election  being  had, 
all  the  rights  of  the  component  companies  were  to  be  deemed 
vested  in  the  new  company.* 

Before  such  approval  was  had,  the  law  was  changed  and  re- 
quired different  proceedings,  which  have  never  been  complied 
with.'  Plaintiff  must  rely  on  the  former  law,  by  which  the 
merger  was  not  to  be  complete  until  the  agreement  was  filed 
with  the  secretary  of  state;  which  was  not  done  until  May 
23, 1871.  But  the  election  of  directors  is,  by  the  statute,  a  con- 
dition precedent  to  the  new  company's  acquiring  the  rights 
and  franchises  of  the  respective  companies;  no  election  could 
take  place  till  after  May  23, 1871;  none  such  is  proved.  The 
election  prior  thereto  was  without  warrant  and  ineffectual. 

Plaintiff's  acts  and  construction  of  its  road  under  large  ex- 
penditure may,  truly  enough,  have  made  it  a  de  facto  corpora- 
tion, and  as  such  it  must  be  recognized  so  long  as  its  powers, 
rights  and  franchises  as  such  are  not  questioned  by  the  state; 
and  this  may  entitle  it  to  enforce  contracts  against  those  who 
have  dealt  with  it;  but  to  acquire  the  rights  of  the  original  com- 
pany in  and  to  the  subscription  the  plaintiff  must  prove  an  as- 
signment, or  it  must  show  its  right  by  succession  under  a  consol- 
idation. No  assignment  is  relied  on  and  the  consolidation  is 
not  shown  to  have  been  perfected.  Unless  the  defendant,  by 
participation  in  plaintiff's  actions  as  a  stockholder  therein,  by 
virtue  of  his  subscription  to  the  original  company,  has  es- 
topped himself  from  disputing  the  consolidation,  he  can  not  be 
held.    No  such  estoppel  is  relied  upon. 

» Section  50,  general  railroad  law      'Secp,  1S95,  1996. 
of  1855;  Comp.  Law  1857,  §  1994.  »  Sec.  2846,  Comp.  Laws  1871. 
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Section  Twbnty-Sevew. 
New  Jersey  Midland  By.  Co.  t.  Strait,  35  New  Jersey  Law  Reports  832. 

Sabscriber  entitled  to  bonds  of  eonstitnent  need   not  take  bonds  of 
consolidation ;  tender  of  latter  is  not  snlBcient. 

Suit  to  recover  amount  of  money  subscribed  by  defendant 
to  a  railroad  company,  payable  upon  delivery  to  him  of  the 
company's  bonds.  After  the  making  of  said  subscription  the 
said  company  was  consolidated,  under  legislative  authority, 
with  two  others,  resulting  in  the  formation  of  the  consolidated 
company,  which  tendered  its  own  bonds  to  the  defendant,  and 
which  is  the  plaintiff  to  the  suit.     Recovery  denied. 

Defendant's  contract  was  that  he  should  receive  the  bonds 
of  the  original  company.  Not  even  che  legislature  can  require 
him  to  accept,  in  lieu  of  the  promised  consideration,  the  obli- 
gation of  any  other  company,  no  matter  how  much  the  latter 
may  exceed  the  value  of  the  former.  There  is  no  legal  mode 
in  which  the  contract  of  a  man  can  be  improved  for  him 
against  his  consent.  The  original  company  has  put  it  out  of 
its  power  to  deliver  the  promised  bonds,  and  hence  has  dis- 
charged the  defendant.  It  is  not  reasonable  to  say  that  the 
original  company  is  still  in  existence,  with  merely  its  name 
and  manner  of  organization  changed.  "The  consolidated 
companies,  in  the  nature  of  things,  can  not  be  the  same  as  any 
one  of  their  constituents.  Such  a  company  has  larger  pur- 
poses, wider  powers,  and  heavier  responsibilities  than  those 
inherent  in  either  of  its  component  parts."  An  act  of  the 
legislature  will  not,  against  the  dissent  of  any  stockholder, 
legalize  the  extension  of  a  railroad  beyond  the  bounds  desig- 
nated in  its  charter.'  The  defendant's  contract  and  conditions 
on  which  he  entered  into  it  have  been  changed  in  every 
material  circumstance;  the  length  of  the  road,  country  to  be 
traversed,  amount  of  outlay,  are  all  different;  the  bond  of  a 
road  which  intends  building  ten  miles  is  certainly  different 
from  one  which  intends  building  one  hundred  miles. 

The  separate  existence  of  the  original  company  should  have 
been  preserved,  in  order  that  it  could  deliver  the  bonds  agreed 
on.     This  has  not  been  done,  and  there  is  no  ability  to  per- 

'  Zabriskie  v.  Hackensack,  etc.,  R.  R.  Co..  8  C.  E.  Green,  178. 
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form  the  contract  on  the  part  of  the  company.    This  of  neces- 
sity avoids  the  agreement.* 

Plaintiffs  case  is  also  defective  in  not  making  sufficient 
proof  of  calls  made  on  the  defendant. 

Sbctiok  Twenty-Eight. 
The  Peninsular  By.  Go.  y.  Tharp,  28  Mich.  506. 

Consolidation  not  entitled  to  collect  from  sabscriber;  assessment  pre- 

matare. 

Defendant  subscribed  to  the  stock  of  the  Peninsular  Rail- 
way Extension  Company,  which  thereafter  was  consolidated 
with  another  and  thus  formed  the  plaintiff  company — The 
Peninsular  Eailway  Company.     Defendant  held  not  liable. 

The  consolidation  papers  were  made  and  dated  February  13, 
1868,  the  assessment  sued  on  was  made  February  14,  1868,  and 
the  consolidation  papers  were  filed  with  the  secretary  of  state 
February  16,  1868.  An  assessment  by  an  original  corpora- 
tion can  not  be  made  till  after  the  articles  are  filed.'  Upon 
a  consolidation,  the  merger  takes  place  upon  the  filing  of  the 
papers  in  the  office  of  the  secretary  of  state.'  Any  corporate 
action  until  this  step  is  taken  is  premature.  "  The  new  cor- 
poration, deriving  its  franchises  from  the  state  law,  can  not  act 
until  the  state  has  the  requisite  evidence  of  its  claim  to  cor. 
porate  existence.  The  statute  is  the  only  source  of  such 
existence  and  its  conditions  are  imperative."  The  assessments 
were  therefore  void,  and  no  action  can  be  maintained  upon 
them. 

Section  Twenty-Nine. 

Toledo,  C.  &  St  L.  B.  Co.  t.  Hinsdale,  45  Ohio  556;  15  N.  E.  H.  665. 

Parehasin;  companj  held  not  entitled  to  collect  conditional  subscrip- 
tion. 

Subscriptions  were  made  to  the  capital  stock  of  the  Toledo 
&  Grand  Rapids  Eailroad  Company,  payable  on  the  order  of 

» Keys  v.  Harwood,  3  C.  B.  905      »  Comp.  L.,S2298. 
Planche   v.    Colbum,    8   Bing.    14;     *  Ck)mp.  L.,  §  2347. 
Frost  V.  Clarkson,  7  Cow.  24;  New- 
comb  V.  Brackett,  16  Mass.  161. 


5U2  BIQUTS   OF  THE   SUCCEEDING   COBPORA.T10N. 

the  directors  in  installments.  To  be  paid  when  the  road  is 
completed.  The  road  subsequently  deeded  all  its  road  bed 
and  other  property  to  the  Toledo,  Delphos  &  Burlington  Rail- 
road Company,  which  road  thereafter  was  consolidate  with 
the  Toledo,  Cincinnati  &  St.  Louis  Eailroad  Company.  The 
last  road  brought  suit  against  a  subscriber,  for  the  amount  of 
his  subscription  to  the  original  company,  but  recovery  was 
denied.  The  subscriber  has  merely  made  an  offer  to  become 
a  stockholder  upon  the  happening  of  the  condition,  "  when  the 
road  is  completed."  Hence  he  does  not,  until  then,  become  a 
stockholder  *  nor  liable  for  the  amount  of  his  subscription; 
nor  does  he  owe  any  debt  which  can  be  the  subject  of  sale. 
The  corporation  by  sellino:  all  its  property,  has  put  it  out  of 
its  own  power  to  ever  complete  the  road  or  to  perform 
the  condition.  Its  subscriptions  are  expressly  embraced 
in  the  terms  of  the  deed  whereby  it  sold  its  property, 
but  in  the  statutes  authorizing  the  purchase  of  railroads  and 
the  sale  of  road  beds,  right  of  way  and  other  railroad  property, 
there  is  no  authority  conferred  upon  one  company  to  sell  and 
transfer  to  another  company  its  conditional  stock  subscription. 
It  has  only  the  powers  which  have  been  conferred  on  it.' 
Sections  3300  and  3409  of  the  statutes  allowing  the  sale  of 
railroads,  refer  either  to  completed  roads,  which  would  not  be 
this  case,  or  else  to  unfinished  road,  which  the  owner  is  un- 
able to  complete,  and  may  then  sell,  with  all  work  done,  all 
material  furnished,  and  with  all  rights,  privileges  and  ease- 
ments, and  shall  to  the  same  extent  vest  the  title  of  and  the 
right  to  enjoy  the  same  in  such  grantee;  then  follow  provis- 
ions for  executing  conveyances  and  obtaining  the  stockholders* 
ratification;  all  these  provisions  fail  to  include,  or  indicate 
that  there  was  meant  to  be  included,  the  conditional  subscrip- 
tions. The  property  authorized  to  be  sold  is  evidently  that 
which  is  to  be  used  "for  the  construction  of  a  railroad 
thereon."  Onlv  the  stockholders  are  to  be  consulted;  evi- 
dently  the  conditional  subscribers  were  not  considered  inter- 
ested. 

The  statute  does  not  empower  the  one  company  to  sell  the 
conditional  subscriptions  nor  the  other  to  perform  the  oon- 

>  Morawetz,  Priv.  Corp.,  §  78,  •  Thomas  v.  Railroad  CJo.,  101  U.  & 

71,  82. 
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ditions  and  thus  fix  the  liability  upon  the  subscriber.  It  has 
been  held  under  the  statute  of  consolidation  that  the  consoli- 
dated company  can  enforce  the  subscriptions  made  to  the 
constituent  companies;  *  but  there  is  a  difference  between  pur- 
chase and  consolidation;  in  the  latter,  the  consolidated  com- 
pany becomes  liable  for  the  debts  of  the  constituent  compa- 
nies, and  must  provide  for  their  stockholders. 


Section  Thibtt, 
Brown  T.  Dibble,  65  Mich.  520;  82  N.  W.  656. 

Foreign  consolidation  not  entitled  to  subscription  to  original  com- 
pany; no  proof  of  foreign  laws. 

Defendant  made  a  subscription  to  the  Toledo  &  Milwaukee 
Railway  Co.  payable  on  certain  conditions;  the  company  was 
thereafter  consolidated  with  a  company  alleged  to  have  been 
organized  in  Ohio  called  the  Toledo  &  Michigan  Railway 
Company;  the  plaintiff  obtained  the  subscription  as  assignee  of 
the  consolidated  company;  held,  that  he  can  not  enforce  it 
against  the  defendant;  the  consolidated  company  has  not  been 
shown  to  be  the  legally  created  successor  of  the  original  com- 
pany to  which  the  subscription  had  been  made.  There  is 
nothing  in  the  record  to  show  what  the  law  of  Ohio  is  concern- 
ing the  organization  or  consolidation  of  railroad  companies; 
there  is  nothing  showing  the  legality  of  the  Ohio  company's 
incorporation  or  consolidation;  these  matters  can  not  be  pre- 
sumed; they  must  be  proved.  Neither  is  there  sufficient  proof 
as  to  publication,  etc.,  to  comply  with  the  Michigan  statutes  * 
on  consolidation;  nor  proof  that  the  state  board  had  acted 
thereon  as  provided  by  law.*  Moreover,  the  conditions  as  to 
the  building  of  the  road  and  time  of  its  completion  have  not 
been  complied  with. 

>  Railroad  Company  v.  Stout,  26      '  Section  80,  Art.  2  of  the  railroad 
Ohio  State  241.  act 

*  Article  2,  §  3  of  the  railroad  act 


501  bights  of  thb  buogeeding  oosposation, 

Bection  Thibty-Onb. 

Ma^or  et  aL  t.  Norwich  k  Worcester  B.  B.  Co.,  109  Mass.  108. 
Lessees  not  entitled  to  notice  of  hearing  for  change  in  depot  location. 

Petition*  by  the  mayor  and  aldermen  of  Worcester  and 
several  railroads  for  the  appointment  of  commissioners  to  de- 
termine the  location  in  said  city  of  a  union  passeno^er  station. 
Keport  of  the  commissioners  was  objected  to  upon  several 
grounds,  among  which  was  one  to  the  effect  that  certain  com- 
panies, not  specified  in  the  act,  but  interested  in  the  roads,  had 
not  been  notified  of  the  application.  The  court  holds  notice 
to  them  unnecessary.  Such  parties  were  the  lessees  of  one  of 
the  original  corporations,  the  trustees  under  a  mortgage,  and 
the  assignees  in  bankruptcy  of  said  lessee  of  one  of  the  orig- 
inal corporations  which  had  been  named  in  the  said  act;  they 
all  derived  their  interests  from  the  original  corporations,  to 
whom  the  power  to  exercise  eminent  domain  had  been 
granted,  and  hold  these  rights  under  legislative  authority. 
Yet  none  of  these  leases  or  assignments  can  be  construed  to 
extend  to  the  lessees  or  assignees  the  power  to  exercise  the 
right  of  eminent  domain,  or  to  restrict  the  right  of  the  legis- 
lature to  alter  or  repeal  the  charters.  Hence,  the  legislature 
could  exercise  its  reserved  right  of  amending  the  original 
charters  by  requiring  the  companies  to  extend  or  chang^e  their 
tracks  so  as  to  come  to  the  new  location,  and  could  provide  for 
having  commissioners  act  without  notice  to  said  lessees, 
assignees  and  trustees.  In  fact,  the  act  itself  could  have  es- 
tablished the  union  depot  without  any  commissioners  being 
provided  for  at  all. 

Section  Thibty-Two. 
Farmers'  Loan  &  Trust  Go.  t.  Chicago,  P.  k  S.  Bf.  Co.,  89  Federal  143. 

Facts  show  that  saccessor  company  built  road  for  itself  and  not  for 

prior  company. 

The  Chicago,  Portage  &  Superior  Railway  Company  having 
obtained  certain  land  grants,  mortgaged  its  entire  property  to 

>  Under  Statute  of  1871,  C.  848. 
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the  Fanners'  Loan  &  Trust  Co.  Said  grants  were  made  upon  a 
certain  condition  as  to  building  the  road.  Subsequently,  said 
condition  not  having  been  complied  with,  the  same  lands  were 
granted  to  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Hail- 
way  Company.  The  contest  is  between  the  latter  compauy 
and  the  former,  and  its  said  mortgagee  as  to  the  title  to  these 
lands.  Decision  is  favorable  to  the  latter  company.  Among 
other  questions  discussed  is  the  following :  that  the  Omaha 
company  became  the  owner  of  every  share  of  stock  of  the 
Portage  company,  and  of  a  large  part  of  its  bonded  and  float- 
ing debt,  so  as  to  become  its  principal  creditor,  and  built  a 
road  a  few  yards  from  and  parallel  to  the  half  graded  line  of 
the  Portage  company,  which  line  the  Portage  company  was  to 
build  according  to  the  condition  of  the  grant;  and  as  the  law 
avoids  forfeitures  where  practicable,  that  said  condition  may  be 
regarded  as  having  been  performed  within  the  rule  that  "  any 
one  who  is  interested  in  a  condition  may  perform  it,  and 
when  performed  it  is  gone  forever."  *  The  court  is  of  the 
opinion  that  what  was  done  by  the  Omaha  company  was  not 
by  it  done  as  stockholder  and  creditor  of  the  Portage  com- 
pany, but  in  its  own  right  and  interest;  it  proceeded  under  its 
own  charter,  representing  its  own  stockholders,  and  built  its 
own  branch,  and  did  not  complete  the  road  commenced  by  the 
Portage  company.  And  plaintiff  must  have  so  understood  it, 
for  the  bill  recites  that  the  Omaha  company  constructed  its 
branch  alongside  of  the  partially  constructed  line  of  the  Port- 
age company  and  has  ever  since  operated  the  same.  So  also 
the  grant  to  the  Omaha  company  is  on  the  condition  *  that  the 
said  company  would  continuously  proceed  with  the  road  in 
part  constructed  by  it.  Moreover  the  whole  case  is  on  the 
theory  that  the  Omaha  company  had  sought  to  prevent  any 
result  which  would  have  been  favorable  to  the  Portage  com- 
pany, hence  it  would  be  inconsistent  to  say  that  it  was  inter- 
ested in  performing,  or  intended  to  perform  or  was  by  the  state 
regarded  as  performing,  the  condition  in  question  for  or  on  be- 
half of  the  Portage  company. 

>3  Crabb,    Real   Property,  815;  2     »Sec.  2,  Act  of  Februaiy  16, 1882. 
Wash.  Real  Prop.,  2d  Ed.,  12. 


506  bights  of  ths  8u0ceedixo  corporation. 

Section  Thirty-Three. 
Sundry  instances. 

Consolidated  company  obtains  the  constituent's  exclusive 
privilege  to  supply  ^as.  New  Orleans  Gas  Co.  v.  La.  Light, 
etc.,  Co.,  115  U.  S.  600;  6  S.  C.  R.  252,  reversing  4  Woods  90. 

And  for  its  employes  it  obtains  the  former  company's  priv- 
ilege, exempting  them  from  working  on  the  highways.  Zim- 
mer  v.  State,  30  Ark.  677. 

Obtains  the  constituent's  right  of  eminent  domain  and  this 
includes  the  right  to  keep  up  and  maintain,  as  well  as  to  orig- 
inally construct.     South  Carolina  R.  Co.  v.  Blake,  9  Rich.  228. 

It  undoubtedly  obtains  power  of  condemnation  when  it  is 
an  incorporation  of  the  same  state  with  constituent.  Toledo, 
etc.,  Ry.  Co.  v.  Dunlap,  47  Mich.  456. 

The  interest  of  a  lessor  constituent  vests  in  the  consolida- 
tion. New  York,  etc.,  Ry.  Co.  v.  Saratoga,  etc.,  R.  Co.,  39 
Barb.  289. 

The  intent  being  to  confer  all  privileges  on  a  purchasing 
company,  it  obtains  the  property  not  merely  to  operate  it  under 
its  own  charter,  but  obtains  also  the  existing  limited  liability  as 
to  killing  stock.     Daniels  v.  St.  Louis,  etc.,  R.  Co.,  62  Mo.  43. 

A  statute  allowing  a  company  to  "  contract "  for  the  use  of 
a  road  enables  it  to  take  same  upon  a  perpetual  lease,  although 
statute  also  prohibits  merger  or  consolidation.  Gere  v.  N.  Y., 
etc.,  R.  Co.,  19  Abb.  K  C.  202. 

Authority  to  consolidate  is  not  an  authority  to  lease.  Mills 
V.  Central  R.  Co.,  41  N.  J.  Eq.  1. 

Right  of  way  obtained  on  condemnation  is  not  limited  to 
the  period  of  the  charter  of  the  original  corporation;  it  passes 
to  the  successor,  and  having  been  taken  for  railroad  use  it  re- 
mains for  such  during  the  extended  period  of  the  successor's 
charter.  Davis  v.  Memphis  &  C.  R.  Co.,  87  Ala.  633,  6  So.  140. 
Same  rule  applied  to  act  of  legislature  conferring  water  privi- 
leges on  parties  who  bought  water  privileges  on  judicial  sale, 
although  such  statute  thus  deprives  the  original  land  owners  of 
their  right  of  reverter  upon  ifirst  company's  non-user.  Bass  v. 
R.  N.  &  W.  P.  Co.,  —  N.  C.  — ;  16  S.  E.  402. 

A  conveyance  of  "all  and  singular  the  chartered  rights,  privi- 
leges and  franchises  of  every  kind,"  is  held  not  to  include  land 
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grants  not  connected  with  the  operation  of  the  road.  Shirley 
V.  Waco  Tap.  R.  Co.,  —  Texas  — ;  10  S.  W.  543. 

A  gravel  road  was  sold  on  execution;  the  purchasers  organ- 
ized as  a  corporation;  held,  on  quo  warranto,  that  they  have  a 
right  to  operate  the  road.  State  v.  Hare,  121  Ind.  .308;  23  N. 
E.  145. 

The  employes  of  a  Tennessee  corporation  being  exempt  from 
road  work,  the  same  corporation  is  incorporated  in  Alabama 
with  the  same  privileges;  the  employes  are  held  exempt  in 
Alabama.  The  court  declines  to  consider,  because  not  put  in 
evidence,  a  Tennessee  case,  which  is  said  to  declare  the  exemp- 
tion unconstitutionaL  Johnson  v.  State,  88  Ala.  176;  7  So. 
253. 

The  constitutional  provision  against  issuing  fictitious  stocks 
or  bonds  is  not  violated  by  issuing  $2,600,000  in  payment  for 
property  admitted  to  be  worth  only  one  half  that  much.  The 
provision  is  aimed  at  stock  issued  fraudulently  and  to  deceive 
the  public;  whereas  in  this  case  the  purchasers  at  the  foreclos- 
ure, though  buying  the  property  at  the  lower  figure,  had  a 
right  to  sell  it  at  their  own  price,  namely,  the  higher  figure. 
Memphis  &  L.  R.  R.  Co.  v.  Dow,  7  S.  C.  R.  482. 

Under  the  statute  prohibiting  the  consolidation  from  issuing 
more  stock  than  the  "  fair  aggregate  value  of  the  property, 
franchises,"  etc.,  of  the  constituents,  the  new  stock  is  limited 
to  the  net  value  of  the  property,  etc.,  of  the  component  cor- 
porations in  excess  of  their  liabilities.  A  stockholder  may 
obtain  injunction  against  issue  of  excess.  Langan  v.  Franck- 
lyn,  20  N.  Y.  Supp.  404. 

Unauthorized  transfer  of  franchise  held  cured  by  subsequent 
legislative  recognition.  Hatcher  v.  Toledo,  etc.,  R.  R.  Co.,  62 
111.  477. 

The  assignment  of  a  charter  is  inoperative  to  convey  the 
franchise,  especially  when,  as  in  this  case,  the  assignment  itself 
is  found  to  have  been  unauthorized  and  fraudulent.  Welch  v. 
Old  Dominion  M.  &  R.  Co.,  10  N.  T.  Supp.  174. 

A  foreign  corporation  does  not,  by  deed  from  a  domestic  one, 
acquire  latter's  power  of  eminent  domain,  unless  there  is  legis- 
lative consent,  which  consent  may,  however,  be  inferred  from 
a  series  of  acts,  or  from  recognition  or  ratification,  and  need 
not  be  so  expressly  proven  as  an  original  grant  of  corporate 
power.    Abbott  v.  R.  R.  Co.,  145  Mass.  450,  453. 
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CHAFIER  XVIL 

CORPORATION  HOLDING  STOCK  IN  ANOTHER. 

A  stockholder  can  object  to  the  funds  of  the  corporation 
being  diverted  from  the  corporate  purpose  and  used  for  pur- 
chasing stock  in  another  corporation;  nor  can  such  purchase 
be  made  as  an  incident  to  the  power  granted  to  buy  such 
property  as  may  be  needed  for  completing  the  corporate  enter- 
prise; corporate  funds  can  not  be  used  for  any  new  and  distinct 
undertaking  involving  new  risks  to  the  stockholders  and  not 
fairly  within  the  terms  of  the  original  grant. 

Public  policy  also  requires  that  corporations  be  restricted  in 
their  power  of  accumulating  property,  and  that  they  do  not 
restrict  competition;  forfeiture  may  be  incurred  if  the  corpora- 
tions violate  these  principles;  hence  the  stockholder  has  a 
standing  in  court  to  prevent  their  so  doing. 

It  seems  that  one  corporation  may  hold  of  the  stock  of 
another  where  the  holding  is  quite  incidental  and  altogether 
appropriate  to  and  in  keeping  with  the  main  object  of  the 
corporation;  as  for  instance  that  %n  insurance  company,  which 
must  keep  a  reserve  fund  on  hand,  may  invest  the  same  in 
stocks  of  other  corporations. 

Even  when  the  stock  is  thus  held,  the  holder  can  not,  if  its 
interests  conflict  with  those  of  the  other  corporation,  vote 
such  stock  to  the  detriment  of  such  other  corporation. 

Competition  should  be  left  untrammeled,  and  should  not  be 
exposed  to  the  danger  of  restriction  by  means  of  the  purchase 
by  the  one  corporation  of  the  stock  in  a  competing  one.  The 
interests  of  the  people  will  be  protected  by  injunction  at  the 
suit  of  the  attorney-general;  nor  will  this  be  tolerated  by  in- 
direction, as  where  a  non-competing  road  buys  such  stock,  but 
for  the  benefit  of  a  competing  one. 

These  principles  do  not,  however,  apply  to  purely  private 
corporations,  owing  no  duties  to  the  public;  they  may  hold 
stock  in  other  corporations,  certainly  when  appropriate  as  an 
investment,  or  taken  for  debt,  or  from  some  other  sufficient 
reason.    The  public  can  not  complain,  nor  can  the  stockholder, 
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unless,  perhaps,  upon  the  ground  that  it  is  a  diversion  of  the 
funds  from  the  corporate  purposes. 

Even  corporations  of  a  qiuisi  public  nature  may  hold  stock 
in  each  other  when  it  is  but  a  means  to  an  ultimate  legitimate 
conclusion^  as  for  instance,  an  authorized  consolidation. 


Section  Onb. 
Central  Bailroad  and  Banking  Ck>.  t.  Collins,  40  6a.  583. 

Companj  restrained  at  suit  of  its  own  stockholders  from  obttflning 

control  of  another. 

Bill  by  stockholders  in  the  Central  Bailroad  and  Banking 
Company,  stockholders  in  the  Southwestern  Railroad  Com- 
pany and  sundry  citizens  of  Georgia,  charging  that  said  com- 
panies are  about  to  buy  from  the  city  of  Savannah  12,383  shares 
of  the  stock  of  the  Atlantic  &  Gulf  Railroad  Company  (a  com- 
peting line),  with  the  intent  and  purpose  to  use  the  stock  thus 
purchased  to  affect  the  management  of  the  Atlantic  &  Gulf 
road.  Injunction  granted  below,  sustained  above.  Opinion 
by  McCay,  J.;  concurring  opinion  by  Brown,  C.  J.;  dissenting 
opinion  by  Warner,  J.,  substantially  as  follows : 

McOat,  J.  The  citizens,  simply  as  such,  have  no  standing 
in  court;  it  is  a  mere  private  suit  to  enjoin  the  making  of  a 
contract;  only  those  having  a  pecuniary  interest  can  complain; 
the  wrong  done  the  public  can  not  be  reached  in  this  decree; 
the  stockholders  are  proper  parties. 

The  profitableness  of  the  contract  has  nothing  to  do  with 
the  matter;  any  one  stockholder  has  the  right  to  object;  the 
charters  do  not  give  the  companies  the  right  to  go  into  the 
contract;  each  stockholder  can  stand  upon  his  rights  as  secured 
by  the  charter;  he  is  not  to  be  forced  into  an  enterprise  not 
included  in  the  charter;  the  company's  funds  can  not,  without 
his  consent,  be  used  for  any  purpose  not  included  in  the 
charter.* 

Powers  declared  in  the  charters  do  not  include  the  right  to 

11  Shelford  on  Railways,  71;  1  My.  818;  48  N.  Hamp.  525;  6  Angell  & 
&  K.  162-8;  4  T.  &  CoU.  618;  2  Dan.  Ames  on  Corp.,  4th  Ed.,  and  cases 
P.  C.  521;   6  HiU  886;   18  Barbour   cited. 
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buy  any  other  real  or  personal  property  then  such  as  may  be 
needed  for  building  the  roads  described  in  the  charters- 
Charters  are  to  be  strictly  construed.'  It  is  not  a  valid  reason 
for  the  contemplated  purchase,  to  plead  that  the  Atlantic  .& 
Gulf  Eailroad  is  so  competing  with  the  defendant  roads  and 
so  reducing  rates,  that  they  are  compelled,  from  a  duty  of  self- 
preservation,  to  make  the  purchase. 

The  power  granted  to  maintain  the  road  does  not  include 
the  power  to  take  part  in  the  management  of  the  Atlantic  & 
Gulf  Eailroad;  "maintaining''  has  reference  to  keeping  it  in 
repair,  and  not  to  extending  its  business  or  lessening  its  rival- 
ries by  schemes  and  enterprises  not  contemplated  and  expressed 
in  clear,  unambiguous  terms,  by  the  charter  itself. 

The  stockholder  must  abide  by  the  decision  of  the  major- 
ity, but  can  insist  that  the  acts  which  they  direct  shall  be  within 
the  objects  and  purposes  of  the  charter; '  neither  the  state  nor 
the  stockholders  have  consented  that  any  rights  should  be  ex- 
ercised other  than  those  which  are  clearly  and  expressly  set 
down  in  the  charter;*  a  corporation  can  undertake  no  enter- 
prise not  expressly  mentioned  in  its  charter.* 

The  power  to  do  acts  necessary  to  enable  a  corporation  to 
answer  the  ends  of  its  creation,  like  the  express  grant  of  power, 
is  also  to  be  strictly  construed;  and  even  for  this  purpose  it  can 
not  engage  in  any  new  and  distinct  enterprise,  involving  new 
risks  to  its  stockholders  and  not  fairly  within  the  terms  of  the 
original  grant.*  If  the  defendant  can  buy  the  stock  in  ques- 
tion it  could  buy  all  of  it,  and  thus,  though  chartered  to  run  one 
road,  it  would  reallj'^  be  managing  and  maintaining  two.    Its 

1  Revised  Code,    §   2381;    Charles  Ry.  Cases,  578;    Solomons  ▼.  Lang, 

River    Bridge    v.    Warren   Bridge,  14th  jurist,  December,  1840;  Merritt 

11  Peters  543;    Stansbridge  Canal  v.  v.  Shrewsbury  &  Chester  Ry.,  8  Eng. 

Wheeley,  2  Bam.  &  Ad.  793.  L.  &  E.  R.  149;    16th  Eng.  L.  &  Eq. 

•Young  V.  Harris,  6  Ga.  R.  130.  R.  180;  E.  A.  R.  R  Co.  v.  The  Eastern 

•13  Penn.  183;   28  Penn.  853;  18  Co.  Ry.  Co.,  21  L.  Rep.  (N.  S.);  10 

How.  841.  Beavanl;  6  Railway  Oases  163;  43  N. 

*  Frederick  v.City  of  Augusta,  5  Ga.  H.  51 15. 

561;  Mayor,  etc.,  v.  Macon  &  W.R  R.  *  18  How.  841,  485;  2  Russ.  &  My. 

Co.,  7  Ga,  221;  8  Ga.  28;  9  Ga.  218;  480,470;  4 Railway  Cases,  492;  7Hare 

Winter  V.  Mus.  R  R,  11  Ga.  438;  East  Chan.  R  114;   4  My.  &  Craty,  184; 

Anglian,  etc.,  v.  Eastern,  etc.,  Co.,  7  1  Edwards,  84;  22  N.  Y.  274;  18  Eng, 

Eng.  L.  and  Eq.  505;  Wood  v.  Green-  L.  &  Eq.  518;  4  Russ.  562;  1  Black. 

ville,  etc.,  Co.,  8  Jones'  Eq.  (N.  C.)  183;  U.  S.  149. 
Coleman  v.  Eastern,  etc.,  Ry.,  6  Eng. 
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stockholders,  by  their  subscriptions,  did  not  bind  themselves  to 
any  such  indefinite  and  unlimited  enterprise. 

The  stockholder  has  also  a  standing  in  court,  though  a  citi- 
zen, merely  as  such,  has  none,  to  insist  that  the  corporate 
property  shall  not  be  used  in  violation  of  the  public  policy  of 
the  state;  he  may  protect  it  against  the  danger  of  forfeiture. 
Public  policy  requires  that  corporations  be  restricted  in  their 
power  of  accumulating  property;  large  accumulations  remain- 
ing intact  for  a  long  period  of  time  are  dangerous  to  the  public 
weal.  "  Freed,  as  such  bodies  are,  from  the  sure  bound  to  the 
schemes  of  individuals — the  grave — they  are  able  to  add  field 
to  field,  and  power  to  power,  until  they  become  entirely  too 
strong  for  that  society  which  is  made  up  of  those  whose  plans 
are  limited  by  a  single  life." 

Competition  begets  energy,  economy,  skill  and  enterprise, 
that  have  had  much  to  do  with  the  remarkable  progress  which 
has  been  made. 

The  sole  purpose  which  prompts  the  contemplated  purchase 
is  to  prevent  the  ruinous  competition  which  the  Gulf  Road 
has  entered  into.  Even  a  petty  tradesman  can  not  legally  bind 
another  not  to  carry  on  a  particular  business  over  any  large 
extent  of  territory;  and  here  is  a  contract,  the  "  object  of  which 
is  unblushingly  avowed  to  be"  to  get  control  of  the  Atlantic 
&  Gulf  Eoad,  so  that  it  shall  cease  to  carry  freight  at  low 
rates,  and  thus  thwart  the  very  object  of  the  legislature  in 
granting  the  charter  and  becoming  itself  a  large  stockholder. 

It  is  contended  that  the  bill  comes  too  late;  the  contract 
was  consummated  before  the  bill  was  filed.  The  city  of  Savan- 
nah, the  seller  of  the  stock,  is  not  bound  to  take  notice  of  the 
company's  want  of  power  to  make  the  purchase.  But  the 
facts  show  that  the  city  had  notice  thereof.  Moreover,  the 
contract  is  illegal  on  the  grounds  of  public  policy,  and  hence 
notice  is  not  necessary,  as  in  such  case,  by  settled  rule,  no  per- 
son is  innocent,  as  everybody  is  presumed  to  know  the  law.' 

Bkown,  C.  J.,  concurring,  finds  that  the  city  had  actual 
notice  of  the  provisions  of  the  charter.  A  railroad  company, 
without  express  authority  given  by  the  legislature,  can  not  pur- 
chase stock  in  another  railroad  company.^    A  corporation  can 

'  Code,  Section  7.  field,  vol.  1,  page  148,  note;  ]2Bevan 

*Angdl&Aine8onCk>rp.  892;Red-  889. 
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cot  apply  its  funds  to  objects  other  than  those  distinctly  de- 
fined by  its  charter,  or  by  act  of  the  legislature,  no  matter  ho w 
beneficial  the  misapplication  might  be  to  the  company  or  to  the 
individual  stockholders.* 

It  is  contended  that  the  defendant  has  the  power  by  act  of 
1852,  to  lease  roads  running  in  connection  with  it,  and  hence 
the  state  has  expressed  itself  as  willing  that  the  defendant 
company  should  control  the  other.  But  the  Atlantic  &  Gulf 
road  does  not  run  in  connection  with  it;  on  the  contrary,  it 
runs  in  opposition  to  it.  If  connection  means  whenever  a 
track  is  laid  between  two  roads,  then  all  roads  would  be  in 
connection  with  each  other. 

Public  policy  is  violated  by  the  contemplated  purchase,  and 
destruction  of  competition.  The  stockholder  may  call  the  cor- 
poration to  account  in  equity  for  any  act  done  in  violation  of  its 
charter.*  An  injunction  will  be  granted  to  restrain  the  viola- 
tion of  a  charter,  whether  it  be  by  a  misapplication  of  funds  or 
the  exercise  of  ungranted  power.' 

Wabnbb,  J.,  dissenting :  Citizens,  merely  as  such,  have  no 
standing  in  court.  The  stockholders  can  be  heard  only  when 
injured;  no  injury  is  shown  to  be  occasioned  to  them.  Even  if 
(as  held  by  the  majority)  the  act  of  1861,  allowing  the  defend- 
ants to  lease  the  Gulf  road,  is  void,  as  having  been  passed  in 
aid  of  the  rebellion,*  yet  it  shows,  as  does  also  the  act  of  1852 
allowing  the  leasing  of  connected  roads,  that  the  policy  of  the 
state  is  not  averse  to  having  the  Gulf  road  come  under  the 
control  of  the  defendant.  The  plenary  power  granted  to  the 
Central  Railroad  &  Banking  Company  to  purchase  goods,  chat- 
tels and  effects  of  whatsoever  kind,  nature  or  quality  the  same 
may  be,  includes  the  power  to  purchase  the  stock  in  question.* 

1  8  Enp:.  Y.  &  R  R.  150, 16  Id.  182;  tion  against  corporation  from  obtain- 
73  Eng.  Com.  L.  78;  Woodbury  &  ing  a  parallel  line,  see  L.  &  N.  R. 
Minot  106;  24  Conn.  162;  21  Howard,  Co.  v.  Commonwealth  (Ky.),  31  a 
442.  W.  476  and  cases  cited. 

*  2  Russel  &  Mylne,  461;  18  En^.       « Article  11,  Constitution  of  1868. 
Com.  Ch.  Reports,  181;  2  R.  &  M.       'Brief  for  plaintiffs  in  error:  Cor- 
470;  4  John.Ch.  573;  1  Eng.  Ry.  Cases,   x)orations   may  purchase  unless  re- 
153, 154.  strained  by  their  charters.  Angell  & 

» Redfield'sRy.  Cases,  92,  and  notes;  Ames  on  Corporations,  §  156,  et  seq.: 
Ibid.,474,475andnOtes;lL.Reg.  154;  Grant  on  Cor.,  107;  3  Rand.  R.  141. 
Eden  on  Injunctions,  888-889.  The  contract  **  must  be  wholly  aside 

That  the  state  may  obtain  injunc-  from  general  object  of  the  incorpora- 
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Section  Two. 
People  ex  rel.  Peabody  t.  Chicago  Oas  Trust  Co.,  130  HI.  268. 

Distinction  between  legitimate  holdings  for  inyestment  and  illegal 
holding  for  purpose  of  creating  a  monopoly. 

This  was  quo  warranto  against  the  defendant,  a  corporation 
organized  for  the  purpose  of  obtaining  and  holding  all  of  the 
capital  stock  of  four  existing  gas  companies.  The  circuit  court 
deemed  this  plan  of  organization  legal  and  valid;  the  supreme 
court  reverses  the  cause  and  holds  the  corporation  to  be 
illegally  constituted.  Following  is  the  opinion  in  full  so  far  as 
applicable  to  the  general  propositions  involved : 

There  are  two  views,  which  may  be  taken  of  the  power  to 
purchase  and  hold  the  capital  stock  of  other  gas  companies  as 
designated  in  said  second  clause.  Must  it  be  regarded  as  an 
original,  independent  power  intended  to  exist  exclusively  of 
and  in  addition  to  the  power  named  in  the  first  clause,  or  may 

tion."  Redf.  on  R.  R  490;  85  Eng.  M.  178;  8  Wheat.  355;  1  Rich.  L.  R. 
L.  &  E.  R.  9;  80  Id.  120  et  aeq.;  and  (S.  C.)  288;  4  John.  Ch.  R.  370;  16  S. 
this  right  ia  liberaUy  construed  to  &  R.  144;  14  Geo.  R.  827;  6  Id.  156;  18 
effect  a  legal  purpose:  8  Rand.  R.  186  S.  &  M.  411.  If  this  hiU  is  for  rival 
etaeq.  On  public  policy,  Sec.  2708,  companies  it  is  bad.  19  E.  L.  &  E, 
Irw.  Code;  2  Story's  Eq.,  259,  et  aeq.;   14. 

Chitty  on  Ck)rp.  668.  Ultra  vires  Brief  for  defendants  in  error:  Cor- 
not  necessarily  void,  22  N.  Y.  R.  258;  porations  can  do  nothing  not  allowed 
(yontract  may  stand  though  directors  by  their  charters.  2  Kent  298;  2 
liable,  85  Eng.  L.  &  E.  9;  80  Id.  120.  Cranch  167;  4  Wheat.  686;  13  Peters 
The  state  only  can  complain,  A.  &  587;  4  Wheat.  418;  2  Cowen  664,  709; 
A.  on  Corp.,  Sec.  777;  3  Rand.  R  186  3  Wend.  482;  1  KeUy,  588;  5  Id.  561; 
et  seq.;  as  to  freights  and  tolls  see  93  7  Id.  224;  8  Id.  28;  9  Id.  213;  11  Id. 
E.  C.  L.  68;  94  Id.  865.  Sufficient  488;  25  Id.  610.  Any  stockholder 
that  one  of  the  defendant  companies  may  complain.  Grant  on  Corp.,  801, 
had  power  to  purchase  even  if  the  802;  10  Beavan  1;  2  R.  &  M.  488; 
other  had  not  5  John.  R.  162;  1  Peck.  8  Eng.  L.  &  Eq.  150;  16  Id.  182;  78  E. 
R.  500;  8  Cowen  R  168;  Story  on  C.L.78;  CoUyer876;  2Russ.501.  The 
Prom.  Notes,  Sees.  99,  425  and  note,  policy  of  the  state  must  be  gathered 
428;  1  Parsons  Con.  25,  26;  13  Mass.  from  the  law,  and  the  state  gave  aU 
R.  151;  the  trade  is  good  so  far  as  the  rights  which  she  intended  defendants 
city  is  concerned.  7  Serg.  &  R  313;  to  exercise.  Pierce  on  R  R  398;  12 
14  Peters  R  122;  1  Doug.  (Mich.)  401;  Beavan  852;  80  Eng.  L.  &  E.  148;  7 
8  Rand.  R  140.  Charter  may  be  for-  Id.  Eng.  L.  &  E.  505;  16  Id.  180;  12 
feited  if  abused  but  contract  is  good.  Id.  224;  78  E.  C.  L.  R  811,  814. 
16  Mass.  R  101-2;  9  lb.  423;  8  S.  & 
83 
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it  be  considered  as  merely  ancillary  to  the  other  power  of 
maintaining  and  operating  works  for  the  manufacture  and  sale 
of  gas  ?  If  the  latter  view  be  correct,  the  main  object  for 
which  the  Gas  Trust  Co.  was  formed,  would  be  that  it  might 
itself  maintain  and  operate  works  for  the  manufacture  and 
sale  of  gas,  while  the  purchase  of  shares  of  stock  in  other  com- 
panies would  be  merely  a  subordinate  object,  incidental  only 
to  the  main  purpose  of  the  corporate  formation.  An  illustra- 
tion of  this  idea  may  be  found  in  the  general  law  of  this  state 
in  regard  to  life  insurance  companies,  which  makes  it  lawful 
for  a  life  insurance  company  organized  in  the  state  to  "  invest 
its  funds  or  accumulations  in  the  stocks  of  the  United  States 
*  *  *  or  in  such  other  stocks  and  securities  as  may  be  ap- 
proved by  the  auditor."  The  main  object  of  forming  such  a 
company  is  to  engage  in  the  business  of  life  insurance,  but  the 
power  to  invest  surplus  funds  in  certain  stocks  is  given  as  an 
incident  to  such  business. 

Can  the  power  to  purchase  and  hold  the  stock  of  other  gas 
companies  be  lawfully  exercised  by  the  appellee  as  incidental 
to  the  main  purpose  of  maintaining  and  operating  works  for 
the  manufacture  and  sale  of  gas  ? 

Corporations  can  only  exercise  such  powers  as  may  be  con- 
ferred by  the  legislative  body  creating  them,  either  in  express 
terms,  or  by  necessary  implication;  and  the  implied  powers  are 
presumed  to  exist  to  enable  such  bodies  to  carry  out  the  ex- 
press powers  granted,  and  to  accomplish  the  purposes  of  their 
creation.  (C.  P.  &  S.  W.  K.  K.  Co.  v.  Marseilles,  84  111.  643; 
Chicago  Gas  Light  Co.  v.  People's  Gas  Light  Co.,  121  Id.  530.) 
An  incidental  power  is  one  that  is  directly  and  immediately 
appropriate  to  the  execution  of  the  specific  power  granted,  and 
not  one  that  has  a  slight  or  remote  relation  to  it.  (Hood  v. 
N.  Y.  &  K  H.  K.  E.,  22  Conn.  1;  Franklin  Co.  v.  Lewiston 
Savings  Institution,  68  Maine,  43.) 

Where  a  charter,  in  express  terms,  confers  upon  a  corporation 
the  power  to  maintain  and  operate  works  for  the  manufacture 
and  sale  of  gas,  it  is  not  a  necessary  implication  therefrom 
that  the  power  to  purchase  stock  in  other  gas  companies 
should  also  exist.  There  is  no  necessary  connection  between 
manufacturing  of  gas  and  buying  stocks.  If  the  purpose  for 
which  a  gas  company  has  been  created  is  to  make  and  sell  gas 
and  operate  gas  works,  the  purchase  of  stock  in  other  gas 
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companies  is  not  necessary  to  accomplish  such  purpose.  "  The 
right  of  a  corporation  to  invest  in  shares  of  another  company 
can  not  be  implied  because  both  companies  are  engaged  in  a 
similar  kind  of  business."  (1  Morawetz  on  Priv.  Corp.,  Sec. 
431.) 

It  is  true  that  a  gas  company  might  take  the  stock  of  an- 
other corporation  in  payment  of  a  debt,  or,  perhaps,  as  security 
for  a  debt,  but  the  actual  purchase  of  such  stock  is  not  directly 
and  immediately  appropriate  to  the  execution  of  a  specifically 
granted  power  to  operate  gas  works  and  manufacture  gas. 
Some  corporations,  like  insurance  companies,  may  find  it  nec- 
essary to  keep  funds  on  hand  for  the  payment  of  losses  by 
death  or  fire,  or  to  meet  other  necessary  demands,  but  it  is 
questionable  whether  even  these  can  invest  their  surplus  funds 
in  the  stocks  of  other  corporations  without  special  legislative 
authority.  But  there  is  nothing  in  the  nature  of  a  gas  com- 
pany which  renders  it  proper  for  such  a  company  to  accumu- 
late funds  for  outside  investments;  its  surplus  profits  belong 
to  the  stockholders,  and,  when  distributed  among  them,  can 
be  used  by  them  as  they  see  fit. 

If,  then,  the  power  to  purchase  outside  stock  can  not  be  im- 
plied from  the  power  to  operate  gas  works  and  make  and  sell 
gas,  a  company,  to  whom  the  latter  power  has  been  expressly 
granted,  can  not  exercise  the  former  without  legislative  au- 
thority to  do  so.  This  is  the  law  as  settled  by  the  great  weight 
of  authority. 

Boone,  on  the  Law  of  Corporations,  says:  "Without  a 
power  specifically  granted  or  necessarily  implied,  a  corpora- 
tion can  not  become  a  stockholder  in  another  corporation,  and 
especially  where  the  object  is  to  obtain  the  control  or  affect 
the  management  of  the  latter."  In  Green's  Brice's  Ultra 
Vires  (page  91,  note  b),  it  is  said :  "  In  the  United  States  a 
corporation  can  not  become  a  stockholder  in  another  corpora- 
tion unless  by  power  specifically  granted  by  its  charter,  or 
necessarily  implied  in  it."  So  also  Morawetz  on  Private  Cor- 
porations (Sees.  431,  433),  says :  "  A  corporation  has  no  im- 
plied right  to  purchase  shares  in  another  company  for  the 
purpose  of  controlling  its  management.  *  *  *  A  corpora- 
tion can  not,  in  the  absence  of  express  statutory  authority, 
become  an  incorporator  by  subscribing  for  shares  in  a  new 
corporation,  nor  can  it  do  this  indirectly  through  persons  act- 


516  OOSPORATION   HOLDING   STOCK   IN    ANOTHER. 

ing  as  its  agent  or  tools."  The  authorities  referred  to  by  these 
text  writers  sustain  the  conclusions  announced  by  them.  It 
has  been  held  in  many  cases,  that,  ".in  the  United  States,  cor- 
porations can  not  purchase,  or  hold  or  deal  in  the  stocks  of 
other  corporations,  unless  expressly  authorized  to  do  so  by 
law,"  and  that  one  corporation  can  not  become  the  owner  of 
any  portion  of  the  capital  stock  of  another  corporation,  unless 
authority  to  become  such  is  clearly  conferred  by  statute." 
(Franklin  Co.  v.  Lewiston  Sav.  Ins.,  supra;  Franklin  Bank  v. 
Commercial  Bank,  36  Ohio  St.  350;  Milbank  v.  N.  Y.,  L.  E.  & 
W.  R.  E.  Co.,  64  How.  (N.  Y.)  20;  Sumner  v.  Marcy,  3  W.  & 
M.  105;  Mut.  Savings  Bank  v.  Meriden  Agency,  24  Conn.  159; 
Central  R.  R.  Co.  v.  Collins,  40  Ga.  582;  Hazlehurst  v.  Savan- 
nah R.  R.  Co.,  43  Id.  13;  Berry  v.  Gates,  24  Barb.  199.) 

The  special  charters  of  the  Chicago  Light  and  Coke  Co. 
and  of  the  People's  Gas  Light  and  Coke  Co.,  which  are  set  out 
in  full  in  the  information  and  not  called  in  question  in  any  of 
the  pleas,  confer,  by  express  grant,  the  power  to  erect  gas 
works  and  manufacture  and  sell  gas,  etc.,  but  do  not  confer  the 
power  to  buy  shares  of  stock  in  other  companies;  upon  the 
latter  subject  they  are  silent.  It  will  not  be  denied,  that, 
under  the  authorities  already  cited,  these  two  companies  can  not 
buy  and  hold  stock  in  other  gas  companies.  The  same  would 
undoubtedly  be  admitted  to  be  true  of  the  Chicago  Gas 
Trust  Company,  if  it  held  under  a  special  charter  of  like  tenor 
and  efifect  granted  before  the  adoption  of  the  constitution  of 
1870.  Does  it  make  any  difference  that  the  appellee  was 
organized  under  the  general  incorporation  act  ? 

The  general  incorporation  act  of  this  state  does  not,  in  ex- 
press terms,  confer  upon  the  corporations  organized  under  it, 
power  to  purchase  and  hold  shares  of  stock  in  other  corpora- 
tions. It  is  silent  upon  that  subject.  The  only  powers  granted 
by  it  are  the  ordinary  corporate  powers,  such  as  the  rights  to 
be  bodies  corporate  and  politic,  to  sue  and  be  sued,  to  have  a 
common  seal,  etc.  The  charter  of  a  corporation  formed  under 
such  a  general  law  does  not  consist  of  the  articles  of  associa- 
tion alone,  but  of  such  articles  taken  in  connection  with  the 
law  under  which  the  organization  took  place.  (1  Morawetzon 
Priv.  Corp.,  Sec.  318.)  The  provisions  of  the  law  enter  into 
and  form  a  part  of  the  charter.  It  certainly  can  not  be  true 
that  a  corporation,  formed  under  the  general  incorporation  act 
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for  a  parpose  other  than  that  of  dealing  in  stocks,  can  exercise 
the  power  of  purchasing  and  holding  stocks  in  other  corpora- 
tions, where  such  power  can  not  be  necessarily  implied  from 
the  nature  of  the  power  specifically  granted,  and  it  is  not  nec- 
essary to  carry  the  latter  into  effect. 

The  power  to  purchase  and  hold  stock  in  other  companies 
must  be  the  subject  of  legislative  grant,  if  not  in  all  cases,  at 
least  in  cases  where  it  can  not  be  implied  from  the  powers  ex- 
pressly granted.  The  general  incorporation  law  contains  no 
grant  of  such  power  by  the  legislature.  Can  a  corporation 
organized  under  that  law  be  clothed  with  such  a  power  by 
merely  naming  it  in  the  statement  filed  with  the  secretary  of 
state  i  We  think  not.  The  action  of  the  secretary  of  state 
in  issuing  the  license  and  the  certificate  of  organization  is 
necessarily,  to  a  large  extent,  merely  ministerial.  (Oregon  Ky. 
Co.  V.  Oregonian  Ky.  Co.,  130  U.  8.  1;  4  Am.  and  Eng.  Ency. 
of  Law,  Tit.  Corporations,  page  192,  note  1.)  Whether  the 
articles  of  association,  consisting  of  the  statement,  the  license, 
the  report  of  the  commissioners,  the  certificate  of  organiza- 
tion, etc.,  do  or  do  not  confer  such  rights  and  powers  as  are 
authorized  by  the  law,  is  a  matter  for  judicial  determina- 
tion. Counsel  for  appellee  saj^s:  "We  do  not  claim,  of 
course,  that  the  action  of  the  secretary  of  state  is  conclusive 
and  not  subject  to  review  by  this  court,"  etc. 

The  question  whether  or  not  the  power  to  purchase  stock  is 
a  lawful  purpose  under  section  one  of  the  incorporation  act, 
which  provides  that  "  corporations  may  be  formed  in  the  man- 
ner provided  by  this  section,  ybr  anylawfvl  purpose^'*  does  not 
arise  under  this  branch  of  the  discussion.  It  will  be  pertinent 
when  we  come  to  consider  the  right  to  buy  and  hold  stock  as 
an  original  and  independent  power,  or  object  of  formation. 
It  is  not  denied  by  the  appellant  that  the  organization  of  ap- 
pellee, for  the  purpose  of  erecting  gas  works,  and  making  and 
selling  gas,  is  an  organization  for  a  lawful  purpose.  Viewing 
that  as  the  main  purpose  for  which  appellee  was  formed,  the 
incorporators  could  not  tack  on  and  connect  with  such  main 
purpose  the  power  to  buy  and  hold  stocks  in  other  gas  com- 
panies by  merely  describing  such  power  in  the  statement.  To 
hold  that  they  could  confer  such  power  by  writing  it  down  in 
the  statement,  would  be  to  hold  that  the  general  assembly 
could  clothe  them  with  a  part  of  its  legislative  functions. 
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When  a  corporation  is  formed,  under  the.general  incorpora- 
tion act,  for  the  purpose  of  carrying  on  a  lawful  business,  the 
law,  and  not  the  statement,  or  the  license,  or  the  certificate, 
must  determine  what  powers  can  be  exercised  as  incidents  to 
such  business.  Even  if  shares  of  stock  be  regarded  as  personal 
property,  as  claimed  by  counsel  for  appellee,  section  five  (5) 
of  the  general  law  provides  that  corporations  formed  under  it 
'*  may  own  *  *  *  so  much  *  *  »  personal  estate  as 
shall  be  necessary  for  the  transaction  of  their  business,  and 
may  sell  and  dispose  of  the  same  when  not  required  for  the 
uses  of  the  corporation,  *  *  *  and  may  have  and  exercise 
all  the  powers  necessary  and  requisite  to  carry  into  effect 
the  objects  for  which  they  may  be  formed."  This  language 
negatives  the  idea  that  a  corporation  formed  under  the  gen- 
eral law  can  exercise  the  power  of  buying  and  holding  the 
stock  of  other  companies.  A  company  engaged  on  its  own 
account  in  manufacturing  and  selling  gas  does  not  need  the 
stock  of  other  gas  companies  in  order  to  transact  its  business. 
Hence  it  is  forbidden  to  own  such  stock,  the  same  being 
"  personal  estate." 

The  language  of  the  act,  as  thus  quoted,  expressly  restricts 
the  powers  of  a  corporation  organized  under  it  to  such  powers 
as  are  necessary  and  requisite  to  carry  into  effect  the  object 
for  which  it  was  formed.  We  have  already  seen,  that,  where 
the  object  of  forming  a  gas  company  is  to  engage  in  the  busi- 
ness of  making  and  selling  gas,  the  purchase  of  stock  in  other 
companies  is  not  necessary  to  carry  such  object  into  effect. 
Therefore,  the  general  incorporate  act  not  only  does  not  ex- 
pressly authorize  the  purchase  of  such  stock,  but  impliedly 
forbids  it  in  cases  where  the  main  purpose  of  the  corporate 
creation  is  other  than  the  purchase  and  sale  of  stocks. 

It  has  been  held  that  the  powers  obtained  by  corporations 
organized  under  general  laws  are  necessarily  restricted  to  those 
mentioned  in  the  act  (Medical  Coll.  Case,  3  Whart.  (Pa.)  445); 
that  in  such  cases  the  charter  is  void  as  to  all  powers  and 
privileges  granted  beyond  the  provisions  of  the  statute  (Heck 
V.  McEven,  12  Lea  (Tenn.)  97);  that,  if  unauthorized  pro- 
visions are  added  to  the  articles  of  incorporation,  all  acts  done 
pursuant  to  such  provisions  will  be  void  (Eastern  Plank  R. 
Co.  V.  Vaughan,  14  N.  Y.  546);  that  anything  in  such  articles 
not  warranted  by  the  statutes,  authorizing  the  formation  of 
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corporate  bodies,  is  void  for  want  of  authority  (Oregon  'Ry. 
Co.  V.  Oregonian  Ey.  Co.,  130  U.  S.  1);  and  that  such  article 
must  be  construed  strictly,  and  against  the  grantee  and  in 
favor  of  the  government  or  the  general  public  {idem). 

Our  conclusion  upon  this  branch  of  the  case  is,  that  if  the 
Chicago  Gas  Trust  Company  be  regarded  as  a  corporation 
formed  for  the  purpose  of  erecting  or  operating  gas  works  and 
manufacturing  and  selling  gas,  it  has  no  power  to  purchase 
and  hold  or  sell  shares  of  stock  in  other  gas  companies,  as  an 
incident  to  such  purpose  of  its  formation,  even  though  such 
power  is  specified  in  its  articles  of  incorporation. 

We  come  now  to  the  second  view  of  the  right  to  purchase 
and  hold  the  stock  of  other  companies,  which  is  involved  in 
the  issue  presented  by  the  demurrers  to  all  of  the  eleven  pleas, 
including  the  first,  third  and  seventh. 

The  eight  pleas  other  than  the  three  last  named  are  bad  on 
demurrer,  because  they  do  not  set  out  defendant's  title  specially. 
It  is  not  enough  to  allege  generally  that  the  power  or  franchise 
in  question  was  among  the  powers  conferred  by  the  charter; 
the  pleas  should  set  forth  particularly  and  in  detail  the  facts, 
which  show  how  the  corporate  power  or  franchise  was  con- 
ferred upon  or  acquired  by  the  defendant.  (Clark  v.  The  Peo- 
ple ex  rel.,  15  111.  213;  Carrico  v.  The  People,  123  Id.  198.) 

But  if  this  technical  objection  be  waived,  the  eight  pleas  are 
demurrable,  for  reasons  which  go  to  the  merits.  Some  of 
them  aver  that  the  charter  confers  the  power  to  purchase  ^^the 
capital  stock"  of  other  gas  companies,  which,  as  hereafter 
stated,  means  all  the  capital  stock  of  such  companies.  Others 
of  them  are  less  explicit.  But  all  of  them  aver  that  the  charter 
granted  a  power  broad  enough  to  authorize  the  purchase  of  a 
majority  of  the  shares  of  the  capital  stock  of  other  gas  com- 
panies, and  that,  under  it,  such  majority  of  shares  has  been 
purchased.  All  of  them  plead  the  right  to  so  purchase  a 
majority  of  said  shares  as  an  original  and  independent  power 
or  franchise,  without  reference  to  the  other  power  of  making 
and  selling  gas.  Hence  they  fall  within  the  objections  herein- 
after stated. 

The  language  of  the  statement  as  set  out  in  the  first,  third 
and  fourth  pleas,  imports  an  intention  to  create  the  Chicago 
Gas  Trust  (Company  for  two  independent  objects.  The  clauses 
describing  these    objects  are  connected  by  the  conjunction 
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"  and."  Both  were  designed  to  be  of  equal  importance  and  to 
be  carried  out  independently  of  each  other.  According  to  the 
plain  meaning  of  the  terms  in  which  they  are  set  forth,  neither 
was  to  be  regarded  as  secondary  or  incidental.  The  first  of 
these  objects  is  stated  as  follows  :  "  to  build,  erect,  purchase, 
lease,  establish,  maintain,  enlarge,  extend  and  operate,  or  de- 
mise, works  in  *  *  *  Chicago,  *  *  *  and  in  such 
other  place  or  places  in  *  *  *  Illinois,  as  said  corporation 
may,  by  the  vote  of  the  majority  of  its  stockholders,  elect,  for 
the  manufacture,  supply,  sale  and  distribution  of  gas  and  elec- 
tricity, or  either,  for  the  furnishing  of  light,  heat,  fuel  and 
power,"  etc.  There  is  nothing  in  this  record  to  show  that  ap- 
pellee has  ever  done  anything  toward  the  accomplishment  of 
this  first  object. 

The  second  of  the  two  objects  is  stated  as  follows :  "  And 
to  purchase  and  hold  or  sell  the  capital  stock,  or  purchase,  or 
lease,  or  operate  the  property,  plant,  good  will,  rights  and 
franchises  of  any  gas  works,  or  gas  company  or  com^ianies,  or 
any  electric  company  or  electric  companies  in  *  *  *  Chi- 
cago *  *  *  or  elsewhere  in  *  *  *  Illinois,  as  said 
corporation  may,  by  vote  of  the  majority  of  the  stockholders, 
elect,"  etc. 

Manufacturing  and  selling  gas  is  one  kind  of  business;  deal- 
ing in  stocks  is  another  and  different  kind  of  business.  If  it 
appeared  that  the  appellee  was  engaged  in  both  under  its  presr- 
ent  charter,  a  serious  question  might  arise  as  to  the  power  to 
organize  one  corporation  for  two  distinct  purposes  under  the 
general  incorporation  act  of  this  state.  This  record,  however, 
only  shows  that  the  appellee  is  exercising  the  power  desig- 
nated by  the  declaration  of  the  second  object  of  its  formation. 
What  is  the  power  which  it  is  so  exercising  ? 

If  appellee  can  "  purchase  and  hold  the  capital  stock "  of 
other  gas  companies,  it  can  hold  all  the  capital  stock  of  such 
companies.  "  The  capital  stock "  does  not  mean  a  part,  but 
the  whole.  We  have  already  seen  that  "  the  capital  stock," 
as  those  words  are  here  used,  includes  all  the  shares  of  stock. 
This  view  is  strengthened  by  the  use  of  the  words,  "  or  pur- 
chase, or  lease,  or  operate  the  property,  plant,  good  will,  rights 
and  franchises  "  of  any  gas  company.  If  capital  stock  meant 
nothing  but  property,  the  right  to  purchase  property  would 
not  be  mentioned  in  separate  words.    Counsel  for  appellee  say 
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in  their  brief :  "It  is  a  pretty  nice  distinction  to  say  that  the 
power  to  buy  capital  stock  of  a  corporation  does  not  include 
the  power  to  purchase  certain  shares  of  that  stock."  If  power 
to  purchase  "  capital  stock "  includes  the  power  to  purchase 
"  certain  of  the  shares  of  that  stock,"  then  power  to  purchase 
"  the  capital  stock  "  includes  the  power  to  purchase  all  the 
shares  of  such  stock. 

The  power  sought  to  be  conferred  by  these  articles  of  asso- 
ciation is  something  more  than  the  mere  right  of  purchasing 
certain  shares  of  the  stock  of  other  gas  companies  as  an  in- 
vestment; an  attempt  has  here  been  made  to  vest  the  (^hicago 
Gas  Trust  Company  with  the  tremendous  power  of  purchasing 
and  holding  all  the  shares  of  stock,  and  purchasing  and  oper- 
ating all  the  property,  rights  and  franchises  of  every  gas  com- 
pany, not  only  in  Chicago,  but  in  the  State  of  Illinois.  What 
has  been  done  under  the  power  thus  claimed  to  have  been 
lawfully  granted  ? 

There  were  four  gas  companies  in  the  city  of  Chicago  whose 
names  have  already  been  mentioned.  One  of  them,  under  an 
old  charter  of  1849,  had  the  right  to  lay  its  mains  and  pipes  in 
the  streets  without  permission  of  the  city.  The  other  three 
had  permission  to  do  so  under  ordinances  passed  by  the  city 
council.  All  of  them  laid  their  pipes  and  mains  and  were 
engaged  in  making  gas  and  furnishing  it  to  the  inhabitants. 
They  were  the  only  gas  companies  who  were  so  engaged,  and 
who  had  undertaken  to  make  such  use  of  the  public  streets. 
The  Chicago  Gas  Trust  Company  has  purchased  and  now  holds 
a  majority  of  all  the  shares  of  stock  of  these  four  companies. 
It  was  itself  organized  with  a  capital  stock  of  $26,000,000;  the 
capital  stock  of  the  four  companies  was  $16,984,200.  How 
great  a  majority  of  such  stock  is  held  by  the  appellee  does  not 
appear  from  the  record.  What  results  must  necessarily  follow 
from  such  ownership  of  a  majority  of  the  shares  of  stock  of 
these  four  companies  ? 

One  result  is  that  the  Chicago  Gas  Trust  Company  can  con- 
trol the  four  other  companies.  The  question  is,  whether  it  has 
attempted  to  exercise  such  control;  the  law  looks  to  the  gen- 
eral tendency  of  the  power  conferred.  (Greenwood  on  Public 
Policy,  page  5;  Richardson  v.  Crandall,  48  N.  T.  343;  Salt  Co. 
V.  Guthrie,  35  Ohio  St.  666.)  The  sixth  section  of  the  general 
incorporation  act  provides  that  the  corporate  powers  shall  be 
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exercised  by  a  board  of  directors  or  managers,  and  that  the 
number  of  such  directors  or  managers,  and  their  terms  of  office, 
shall  depend  upon  "  the  consent  of  the  owners  of  a  majority  of 
the  shares  of  stock."  It  can  not  be  denied  that  appellee,  as 
owner  of  the  majority  of  the  shares  of  stock  of  these  four  com- 
panies, can  control  them,  in  the  exercise  of  all  their  corporate 
powers,  through  a  board  of  managers  of  its  own  selection.  In 
Weidenger  v.  Spruance,  101  111.  278,  this  court,  speaking 
through  Mr.  Justice  Scholfield,  said :  "  The  stockholders  elect 
the  directors,  and,  through  them,  carry  into  effect  the  corpo- 
rate functions.  Presumably,  thQ  directors  act  in  obedience  to 
the  aggregate  wishes  of  the  stockholders,"  etc.  (Milbank  v.  N. 
Y.,  L.  E.  &  W.  E.  E.  Co.,  64  How.  (N.  Y.)  Eep.  29.) 

The  control  of  the  four  companies  by  the  appellee — an  out- 
side and  independent  corporation — suppresses  competition  be- 
tween them,  and  destroys  their  diversity  of  interest  and  all 
motive  for  competition.  There  is  thus  built  up  a  virtual  mo- 
nopoly in  the  manufacture  and  sale  of  gas. 

The  fact  that  the  appellee,  almost  immediately  after  its  or- 
ganization, bought  up  a  majority  of  the  shares  of  stock  of  each 
of  these  companies,  shows  that  it  was  not  making  a  mere  in- 
vestment of  surplus  funds,  but  that  it  designed  and  intended  to 
bring  the  four  companies  under  its  control,  and,  by  crushing 
out  competition,  to  monopolize  the  gas  business  in  Chicago, 

The  general  incorporation  act  provides,  "  that  corporations 
may  be  formed  in  the  manner  provided  by  this  act/br  any 
lawful  purpose  except  banking,  insurance,  real  estate,  broker- 
age, the  operation  of  railroads  and  the  business  of  loaning 
money."  The  purpose  for  which  a  corporation  is  formed  under 
the  act,  must  be  a  lawful  purpose.  So  far  as  appellee  was  or- 
ganized with  the  object  of  purchasing  and  holding  all  the  shares 
of  the  capital  stock  of  any  gas  company  in  Chicago,  or  Illinois, 
it  was  not  organized  for  a  lawful  purpose,  and  all  acts  done  by 
it  toward  the  accomplishment  of  such  object,  are  illegal  and 
void. 

The  word  "  unlawful "  as  applied  to  corporations  is  not  used 
exclusively  in  the  sense  of  malum  in  se  or  m^dum  prohibitum. 
It  is  also  used  to  designate  powers  which  corporations  are  not 
authorized  to  exercise,  or  contracts  which  they  are  not  author- 
ized to  make,  or  acts  which  they  are  not  authorized  to  do;  or, 
in  other  words,  such  acts,  powers  and  contracts  as  are  ultra 
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vu^es.    (Franklin  Co.  v.  Lewiston  Sav.  Ins.,  supra;  Oregon  Ey. 
Co.  V.  Oregonian  Ry.  Co.,  supra.) 

The  business  of  manufacturing  and  distributing  illuminating 
gas  by  means  of  pipes  laid  in  the  streets  of  a  city  is  a  business 
of  a  public  character;  it  is  the  exercise  of  a  franchise  belong- 
ing to  the  state;  the  services  rendered  and  to  be  rendered  for 
such  a  grant,  are  of  a  public  nature;  companies  engaged  in 
such  business  owe  a  duty  to  the  public;  any  unreasonable  re- 
straint upon  the  performance  of  such  duty  is  prejudicial  to 
the  public  interest  and  in  contravention  of  public  policy. 
(Chicago  Gas  Light  Company  v.  People's  Gas  Light  Company, 
121  111.  530;  Gibbs  v.  Baltimore  Gas  Co.,  130  U.  8.  396.) 

Whatever  tends  to  prevent  competition  between  those  en- 
gaged in  a  public  employment,  or  business  impressed  with  a 
public  character,  is  opposed  to  public  policy,  and  therefore 
unlawful.  Whatever  tends  to  create  a  monopoly  is  unlawful 
as  being  contrary  to  public  policy.  (2  Addison  on  Cont.  743 
Greenhood  on  Public  Policy,  pages  ISO,  ^643,  654,  655,  670 
Morris  Eun  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  173 
Craft  V.  McConoui?hy,  79  111.  346;  Central  E.  E.  Co.  v.  Collins, 
40  Ga.  582;  Hazelhurst  v.  Savannah  E.  E.  Co.,  43  Id.  13;  Trans. 
Co.  V.  Pipe  Line  Co.,  22  W.  Va.  600.) 

In  Craft  v.  McConoughy,  stcpra,  where  the  opinion  was  de- 
livered by  Mr.  Justice  Craig,  we  said  :  "  We  understand  it  to 
be  a  well  settled  rule  of  law,  that  an  agreement  in  general  re- 
straint of  trade  is  contrary  to  public  policy,  illegal  and  void, 
etc.  *  *  *  Whatever  is  injurious  to  the  interest  of  the 
public  is  void  on  the  ground  of  public  policy."  In  Salt  Co.  v. 
Guthrie,  aupra^  the  Supreme  Court  of  Ohio  said :  "  Public 
policy  unquestionably  favors  competion  in  trade  to  the  end 
that  its  commodities  may  be  afforded  to  the  consumer  as* 
cheaply  as  possible,  and  is  opposed  to  monopolies,  which  tend 
to  ailvance  market  prices  to  the  injury  of  the  general  public." 

We  are  reminded  by  counsel  that  the  application  by  the 
courts  of  public  policy  to  the  law,  is  a  usurpation  of  legis- 
lative functions.  And  undoubtedly  some  courts  have  gone  so 
far  as  to  deserve  the  charge  of  such  usurpation.  But  it  is  the 
duty  of  the  judiciary  to  refuse  to  sustain  that  which  is  against 
the  public  policy  of  the  state,  when  such  public  policy  is  man- 
ifested by  the  legislation,  or  fundamental  law  of  the  state. 
(Female  Academy  v.  Sullivan,  116  111.375.)    By  chapter  2S 


524  CORPORATION   HOLDING  STOCK   IN   ANOTHER. 

of  our  Revised  Statutes,  it  is  provided  that  "  the  common  law 
of  England,  so  far  as  the  same  is  applicable  and  of  a  general 
nature,  *  *  *  shall  be  the  rule  of  decision,  and  shall 
be  considered  of  full  force  until  repealed  by  legislative  author- 
ity." Public  policy  is  that  principle  of  the  law  which  holds 
that  no  subject  or  citizen  can  lawfully  do  that  which  has 
a  tendency  to  be  injurious  to  the  public,  or  against  the  public 
good.  This  principle  owes  its  existence  to  the  very  sources 
from  which  the  common  law  is  supplied.  (Greenhood  on 
Public  Policy,  pages  2  and  3.) 

The  common  law  will  not  permit  individuals  to  oblige  them- 
selves by  a  contract  either  to  do  or  not  to  do  anything  when 
the  thing  to  be  done  or  omitted  is  in  any  degree  clearly  in- 
jurious to  the  public.  (Chappel  v.  Brockway,  21  Wend.  159; 
Transportation  Co.  v.  Pipe  Line  Co.,  22  W.  Va.  600.)  In  Stan- 
ton V.  Allen,  5  Denio  534,  an  agreement,  whose  tendency  was 
to  prevent  competition,  was  held  to  be  void  by  the  principles 
of  the  common  law,  because  it  was  against  public  policy  and 
injurious  to  the  interests  of  the  state. 

"  Contracts  creating  monopolies  are  null  and  void  as  being 
contrary  to  public  policy."  (2  Addison  on  Cont.  743.)  All 
grants  creating  monopolies  are  made  void  by  the  common  law. 
7  Bacon's  Abridgment,  page  22.  In  the  case  of  the  monopolies 
(Coke's  Reports,  vol.  6,  part  XI,  page  84),  it  was  decided  as 
long  ago  as  the  forty-fourth  year  of  the  reign  of  Queen  Eliz- 
abeth, that  "a  grant  to  the  plaintiff  of  the  sole  making  of  care's 
within  the  realm  was  utterlv  void,  and  that  for  two  reasons : 

1.  That  it  is  a  monopoly  and  against  the   common   law. 

2.  That  it  is  against  divers  acts  of  Parliament,"  etc.  (Bell 
V.  Leggett,  7  K  Y.  176;  Trist  v.  Child,  21  Wall.  441.) 

If  contracts  and  grants,  whose  tendency  is  to  create  monop- 
olies, are  void  at  common  law,  then  where  a  corporation  is  or- 
ganized under  a  general  statute,  a  provision  in  the  declaration 
of  its  corporate  purposes,  the  necessary  effect  of  which  is  the 
creation  of  a  monopoly,  will  also  be  void. 

(The  rest  of  the  opinion  discusses  the  terms  and  meaning  of 
particular  statutes  and  ordinances,  and  concludes  with  a  state- 
ment of  the  necessity  for  setting  limits  to  the  acquisitions  of 
property  by  corporations.) 
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Section  Three. 

Memphis  &  C.  R.  Go.  t.  Wood,  88  Ala.  630;  7  Southern  108. 

Eren  if  stock  can  be  held  it  can  not  be  Toted  for  the  benefit  of  the 
holding  corporation  and  to  the  detriment  of  the  other. 

While  the  question  is  not  decided  whether  one  corporation 
may  own  stock  in  another,  yet  even  if  it  may  so  own  it,  it  has 
no  right  to  vote  it,  in  case  the  two  corporations  are  rivals  and 
the  ownership  by  one  of  the  majority  of  the  stock  of  the  other 
would  tend  to  bring  the  latter  under  the  control  of  the  former, 
and  more  so  for  the  former's  use  than  for  the  latter's  benefit, 
thus  tending  to  injure  the  prosperity  of  the  latter,  to  impair  its 
earnings  and  to  prejudice  the  rights  of  its  minority  stock- 
holders.* 


Section  Four. 

Pennsylranla  R.  Go.  t.  Commonwealth,  —Pa.— •;  7  Atlantic  868. 

Railroad  corporation  enjoined  from  obtaining  control  of  competing 

line  by  baying  its  stoclt. 

Suit  by  the  attornej^-general  in  the  name  of  the  common- 
wealth to  enjoin  the  Pennsylvania  Railroad  Company  from 
obtaining  and  exercising  control  of  the  South  Pennsylvania 
Eailroad  Company.  The  acts  sought  to  be  enjoined  are  alleged 
to  violate  the  constitution.*  The  preliminary  injunction  was 
continued.  The  lines  are  found  to  be  substantially  parallel. 
Mr.  Roberts,  as  president  of  the  Pennsylvania  Railroad  Com- 
pany (which  operates  a  part  of  the  line  of  the  Pennsylvania 
Company),  arranged  with  Mr.  Morgan,  representing  the  stock- 

^  See  also  (Jeorpje  v.  Central  R.  &   "No  railroad,  canal  or  other  corpora- 

B.  Ck>.  (Ala.);  14  So.  753,  tion,  or   the   lessees,  purchasers   or 
The  power  to  vote  is,  however,  not  managers  of  any  railroad  or  canal 

obnoxious  to  the  constitutional  pro-  corporation,  shall  consolidate  the 
vision  against  combinations  where  stock,  property  or  franchises  of  such 
the  voting  is  done  by  a  foreign  cor-  corporation  with,  or  lease  or'purchase 
poration  not  engaged  in  matters  com-  the  works  or  franchises  of,  or  in  any 
peting  with  domestic  corporations,  way  control,  any  other  railroad  or 
Clarke  v.  Richmond,  etc.,  Co.,  10  C.   canal  corporation  owning  or  having 

C.  A.  887.  under  its  control  a  parallel  or  com- 
^Of    1874,  section   4,  article   17:  peting  line.'' 
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holders  of  the  other  company  to  the  effect  that  Mr.  Morgan 
would  "  procure  by  purchase  and  legal  assignment  and  transfer 
to  such  persons  "  as  should  be  designated  by  Mr.  Roberts  "  the 
securities  and  contracts  and  control  of  the  Sooth  Pennsj^lvania 
enterprise,"  at  least  sixty  per  cent  of  the  subscription,  the  en- 
tire stock  of  the  American  Construction  Co.  (contractor  for  the 
line),  and  an  assignment  of  all  the  capital  stock,  bonds  and  se- 
curities of  the  South  Pennsylvania  Eailroad  Company,  not  held 
by  the  syndicate,  which  stock  "  shall  be  adequate  to  insure  the 
control  of  the  corporation  of  the  South  Pennsylvania  Railroad 
Company." 

Defendants  contend  that  an  arrangement  to  buy  the  stock  of 
another  road  does  not  violate  the  constitutional  provision  in 
question.  They  rely  upon  the  decision  that  the  ownership  of  the 
stock  of  a  corporation  does  not  give  control  of  the  corporation.* 
The  decision  of  the  question  of  control  was  not  called  for  in 
that  case,  which  was  already  decided  on  another  and  funda- 
mental point.*  But  waiving  this  point,  the  decision  still  makes 
a  very  narrow  distinction.  The  chief  justice,  speaking  of  the 
stockholding  road,  says:  "  Practically  it  may  control  the  com- 
pany, but  the  company  alone  controls  the  road;"  but  this  is 
merely  a  different  way  of  stating  the  truism  that  a  corpora- 
tion is  controlled  by  its  stockholders.  That  they  do  it  through 
the  agency  of  a  board  of  directors  and  other  officers  does  not 
alter  the  fact,  and  Mr.  Roberts  so  understood  it,  and  the  vari- 
ous documents  clearly  intend  to  obtain  the  control  of  the 
South  Pennsylvania  Railroad  Company,  the  officers  and  direct- 
ors of  which,  as  also  of  the  construction  company,  were  required 
to  resign,  and  others  chosen  by  Mr.  Roberts  were  to  be  installed. 
Nor  is  the  constitutional  restriction  to  be  limited  to  a  com- 
pleted railroad;  it  speaks  of  "lines"  (not  "roads"  nor  "rail, 
road"),  and  that  term  is  used  to  denote  an  intended  railroad, 
as  can  be  seen  from  its  use  in  the  eminent  domain  statutes.' 

The  constitutional  clause  could  always  be  defeated  if  it  were 
inapplicable  to  a  road  before  its  completion,  for  in  such  case 

1  PuHmaii  Palace  C.  C.  v.  Missouri  quently  had  to  run  the  PuUman  cars 

R.  R.  Co.,  6  Sup.  Ct.  Rep.  194.  only  on  such  roads  as  it  then  **  oon- 

*  Namely,  that    the    consolidated  trolled'*    and  not  on  those   which 

company  was  obliged  to  carry  out  it  thereafter  might  control, 

the  contracts  as  they  stood  at  the  'Section  2,  act  of  Feb.  19,  1849; 

time  of  the  consolidation,  and  conse-  section  2,  act  of  July  29, 1806. 
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the  rival  road  would  control  the  new  road  and  never  allow  it 
to  be  completed.  Hence  this  clause  applies  to  a  projected 
road,  surveyed,  laid  out  and  in  process  of  construction,  which 
when  completed  and  in  operation  would  actually  compete  with 
the  road  seeking  its  control.  Before  completion  it  is  "  par- 
allel," and  when  completed  it  is  "  competing."  Counsel  also 
invoked  the  undoubted  general  principle  that  the  stockholder 
has  the  right  to  sell  his  stock  as  he  pleases,  and  that  an  in- 
junction on  the  purchaser  would  really  be  a  denial  to  the  seller 
of  said  right. 

No  opinion  need  be  expressed  as  to  the  rights  of  the  in- 
dividual stockholder.  The  objectionable  act  is  the  sale  in 
combination,  thus  putting  the  corporation  into  the  hands  of  a 
rival,  contrary  to  public  policy,  and  causing  it  to  lose  its 
power  of  performing  rts  duties  to  the  public,  for  which  per- 
formance it  is  bound  when  accepting  its  franchises,  such  as 
eminent  domain,  which  can  be  exercised  only  for  a  public  use.' 
Hence,  the  court  above  affirms  the  decree  entered  below  con- 
tinuing, until  final  hearing,  the  preliminary  injunction  before 
granted,  enjoining  the  Pennsylvania  Railroad  Company  from 
purchasing,  controlling  or  in  any  way  obtaining  control  of, 
the  stock,  property,  and  franchises  of  the  South  Pennsylvania 
Railroad  Company;  and  enjoining  the  other  defendant  com- 
panies from  doing  the  various  acts  assigned  as  their  part  of 
the  transaction  in  question. 

Section  Five. 

Pennsylvania  E,  Co.  y.  Commonwealth,  —  Pa.  — ;  7  Atlantic  374. 

Non-competing  company  restrained  from  bnyin;  stock  and  obtaining 

control  for  the  benefit  of  a  competing  one. 

Action  in  chancery  to  restrain  the  defendants  from  making 
a  combination  which  would  result  in  a  violation  of  the  same 
section  of  the  constitution  set  forth  in  the  last  preceding  case. 
The  jurisdiction  in  chancery  was  earnestly  denied,  counsel  in- 
sisting the  action  should  be  quo  warranto;  but  it  is  held  that 
the  courts  of  common  pleas  have  chancery  power  and  jurisdic- 

'  Sharpless  v.  Mayor,  21  Pa.  169;  Olcott  v.  Superviaors,  16  WaU.  694; 
Bedford  R.  Co.  ▼.  Bowser,  48  Pa,  29. 
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tioH  SO  far  as  relates  inter  alia  "  to  the  prevention  or  restraint 
of  the  commission  or  continuance  of  acts  contrary  to  law  and 
prejudicial  to  the  interests  of  the  community  or  the  rights  of 
individuals"*  which  clearly  covers  an  act  which  is  done  in 
violation  of  the  constitution;  it  need  not  be  considered  whether 
quo  warranto  is  also  proper.  The  facts  are  as  follows :  The 
Pennsylvania  Bailroad  Company  holds  by  lease  certain  roads; 
the  Beech  Creek,  Clearfield  &  Southwestern  owns  certain  roads 
which  compete  with  the  former;  the  Northern  Central  Rail- 
way Company  is  not  a  competing  line;  the  Pennsylvania  Rail- 
road company  owns  six-thirteenths  of  the  stock;  the  business 
relations  between  the  two  are  close  and  harmonious.  The 
Pennsylvania  Railroad  Company  is  about  to  buy  sixty  per  cent 
of  the  stock  of  the  Beech  Creek  company,  said  stock,  however,  to 
be  transferred  to  and  held  by  the  Northern  Central  Railway 
Company.  The  purchase  is  really  for  the  purposes  of  the  Penn- 
sylvania Railroad  Company  and  its  object  is  to  disable  or  de- 
stroy the  competition  between  its  said  leased  lines  and  the 
Beech  Creek  road;  to  allow  it  to  buy  and  hold  in  its  own  name 
a  majority  of  the  Beech  Creek  stock  would  be  a  violation  of 
the  constitution  clause  in  question;  the  language  of  that  clause 
is  different  from  the  words  recently  construed.*  There  the 
contract  spoke  of  "  roads  "  under  the  control  of  the  defendant; 
and  it  was  declared  that  to  own  the  majority  of  the  stock  of  a 
railroad  corporation  did  not  give  control  of  the  road,  although 
it  might  give  control  of  the  company. 

The  constitution,  however,  speaks  of  control  of  the  com- 
pany; evidently,  therefore,  the  case  referred  to  is  not  in  point 
and  need  not  be  further  considered;  indeed,  it  was  admitted 
that  the  Pennsylvania  Railroad  Company  is  prohibited  from 
buying  the  stock;  and  it  is  urged  that  the  Northern  Central 
Railway  Company  is  to  be  treated  as  the  purchaser,  because  it 
is  to  hold  the  stock,  and  that  it,  being  a  non-competing  road, 
may  lawfully  do  so.  But  the  offer  of  purchase  comes  from 
the  Pennsylvania  Railroad  Company;  its  officers  carried  on  the 
negotiations;  it  is  to  furnish  the  consideration  by  guaranteeing 
the  Beach  Creek  Company's  bonds,  and  its  interests  are  chiefly 

1  Section  18,  Act  of  1896,  P.  L.  789;  souri  Pacific  R.  Ckx,  6  Supreme  Court 
act  of  1857,  P.  L.  89.  Reporter  194. 

*  Pullman  Palace  Car  Co.  ▼.  Mis- 
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and  avowedly  to  be  advanced  by  the  transaction.  This  is  done 
avowedly  to  evade  the  constitution;  the  title  in  the  Northern 
Central  is  merely  to  disguise  the  truth;  the  court  affirms  the 
ruling  below  continuing  the  preliminary  injunction  to  final 
hearing. 

Section  Six. 

Howe  T.  Boston  Carpet  Co.,  16  Gray  408. 

Bale  as  to  corporations  owing  no  public  dntf • 

Aside  from  statutory  restraints,  such  as  shown  in  some 
cases/  manufacturing  corporations  owing  no  public  duty  may 
own  stock  in  other  corporations;  certainly  when  taking  the 
same  as  payment  for  debt  or  property  sold.  It  is  often  neces- 
sary that  they  should  take  stock  under  such  circumstances.' 

Section  Seven. 

Holmes  &  Grigrgs  Mfg.  Co.  t.  Holmes  &  Wessel  M.  Co.,  5  N.  Y.  Supp. 

987. 

Stock  of  one  corporation  sold  to  another;  purchaser  from  latter  can 

not  assert  illegalitj  in  first  sale. 

While  it  is  conceded  that  one  corporation  has  no  right  to 
acquire  stock  in  another,  yet  it  is  held  that  when  it  does  obtain 

» Hood  V.  New  York  &  N.  H.  R.  R.,  •  Hodges  v.  New  England  Screw 

22  Conn.  502;  Mutual  Savings  B.  &  Co.,  1  R.  I.  312;  8  R.  I.  9;  Treadwell 

B.  A.  V.  Meriden  Agency  Co.,  24  v.  Salisbury  Manufg  Co.,  7 Gray  393. 

Conn.  159.  In  Tod  v.  Kentucky  Union  Land 

For  a  very  extensive  discussion  of  Co.,  57  Fed.  Rep.  47,  58,  the  court 

the  authorities,  concluding  with  de-  says :  **  Undoubtedly  the  general  rule 

cision  that  the  assets  of  an  insolvent  is  that  a  corporation  has  no  implied 

corporation  can  not,  against  protest  power  to  acquire  shares  in  another 

of  even  a  single  stockholder,  be  sold  for  the  purpose   of   controlling   it: 

simply  for  stock  in  another  corpora^  Marble  Co.  v.  Harvey,  92  Tenn.  — ;  20 

tion,  see   Byrne   v.  S.  E.   M.   Co.,  S.  W.  427;  this  would  be  contrary  to 

(Conn.)  81  Atl.  Rep.  838.  the   well   understood  public  policy 

Examine  also  Carter  v.  P.  &  R.  O.  concerning  such   companies."    The 

Co.  (Pa.),  81  Atl.  891 .  court  then  finds  the  purchase  in  ques- 

How  far  ownership  of  stock  in  other  tion  to  be  authorized    by  statutes, 

corporation  violates  statutes  against  Examine  also  10  C.  C.  A.  893,  415. 
combinations,  examine  Merz  C.  C. 
V.  U.  S.  C.  Co.,  67  Fed.  414;  U.  S.  v. 
Knight  Co.,  15  S.  C.  R.  249. 
84 
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such  stock  and  sells  it  to  a  third  person,  taking  his  note  there- 
for, that  he  is  bound  to  pay  the  note  and  can  not  defend 
thereon  by  alleging  the  plaintijQTs  wrong  in  obtaining  the  stock. 
Such  wrong  can  be  alleged  in  a  proceeding  only  by  the  state 
to  forfeit  the  corporate  charter  for  its  violation,  and  to  dissolve 
and  wind  up  the  corporation.  The  action  on  the  note  is  upon 
a  perfectly  legal  contract  given  for  a  legal  consideration:  that 
is  to  say,  the  stock,  the  title  to  which  was  vested  in  the  plaint- 
iff and  by  it  transferred  to  the  maker  of  the  note — the  original 
contract  under  which  the  plaintiff  obtained  the  stock  in  ques- 
tion— ^is  not  at  all  before  the  court,  and  whatever  may  have  been 
said  in  other  states,  it  is  to  be  here  held  that  such  contract  is 
not  void  but  only  voidable,  and  that  the  title  to  the  stock 
passed  first  to  the  plaintiff  corporation  and  then  from  it  to  the 
maker  of  the  note.^ 

Section  Eight. 

Hill  et  al.  t.  NUbot  et  al^  100  Indiana  341. 

Parchase  by  one  railroad  corporation  of  stock  in  another  npheld. 

The  statute  allows  the  consolidation  of  railroad  corporations; 
hence  it  is  not  against  public  policy  to  incorporate  a  company 
with  a  view  of  its  ultimately  becoming  consolidated  with  an 
existing  corporation. 

The  proposition  is  stated  broadly,  in  many  cases,  that  one 
corporation  can  not,  without  express  statutory  authoritj'^, 
become  the  owner  of  any  portion  of  the  stock  of  another  cor- 
poration.* It  is  said  that  if  this  were  not  so  a  banking  cor- 
poration could  become  the  operator  of  a  railroad,  and  vice 
versa;  hence,  where  the  purchase  amounts  to  engaging  in  a 
business  other  than  that  authorized  by  the  charter  of  the  pur- 
chasing corporation,  such  purchase  is  ultra  vires^  and  this  is  so 
^'  not  because  the  purchase  is  stock,  but  because  the  business  is 
outside  the  scope  of  its  charter."    The  question  is,  whether, 

>  The  case  was  affirmed  in  27  N.  Co.  v.  Lewiston  S.  B.,  68  Maine  48; 
£.  881,  noticed  more  fully  on  another  Central  R.  R.  Co.  r.  CoUins,  40  Ga. 
page.  682;   Sumner  v.  Marcj,  8  Wood  & 

*  Peaice  v.  Madison,  etc.,  Co.,  21  M.  106;  Franklin  Bank  v.  Commercial 
How.  441;  Mutual,  etc.,  v.  Meriden  Bank,  86  Ohio  St.  850  (88  Am.  Rep. 
Agency  Co.,  24  Conn.  159;  Franklin  594). 
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under  all  the  circumstances,  the  purchase  was  a  "  necessary  or 
reasonable  means  of  carrying  out  the  object  for  which  the  cor- 
poration was  created,  or  one  which,under  the  statute,  it  might 
accomplish." 

Railroad  corporations  have  statutory  power'  to  acquire,  by 
purchase  or  contract,  real  and  personal  property  "  necessary  to 
accomplish  the  object  for  which  the  corporation  is  created," 
as  also  to  acquire  the  property  of  and  consolidate  with  uncom- 
pleted intersecting  and  connecting  lines;  therefore  it  can  not 
be  said  that  the  purchase  of  the  stock  was  unauthorized. 

The  presumption  must  be  indulged  in  that  the  purchase  of 
the  stock  was  a  necessary  or  reasonable  means  to  the  accom- 
plishment of  the  object  which  the  corporation  had  in  view;  * 
it  had  the  right  to  choose  the  means  by  which  it  would  exer- 
cise its  powers.* 

That  some  of  the  directors  stood  in  a  fiduciary  relation  to 
both  parties,  does  not  make  the  purchase  void,  but  only  void- 
able.* It  simply  gives  the  right  of  redemption  provided  it  is 
exercised  in  a  reasonable  time,  and  before  the  intervention  of 
new  equities.* 

Complainants  should  show  a  perfect  equity  to  be  entitled  to 
any  relief,*  and  relief  will  be  refused  if  new  equities  have  been 
acquired  without  their  protest  and  objection;'  and  they  must 
show  some  interest,  or  relief  will  be  refused  where  they  have 
paid  nothing  on  their  stock.* 

Complainants  were  the  majority  of  the  directors  when  the 
purchase  was  made;  they  have  paid  nothing  on  their  own  sub- 
scriptions; the  stock  was  then  sold  to  defendants  in  order  to 
realize  money  for  the  payment  of  the  corporation's  debts,  and 
hence  complainants  can  not  now  be  allowed  to  question  its 
purchase  by  their  corporation  or  its  resale  by  it  to  defendants. 
Bill  dismissed. 

•  Sees.  8951,  8903,  R.  S.  1881.  406;  Ward  v.  PoDt,  70Ind.  809;  Pratt 
•Ryan  v.  Leavenworth,  etc.,  Co.,   v.  Luther,  46  Ind.  260;  Port  v.  Rus- 

21  Kan.  866.  seU,  86  Ind.  60;  10  Am.  R.  8. 

«aty  of  Bridgeport  v.  Houaatonio,  •  Piatt  v.  Smith,   12  Ohio  St.  661; 

etc., Co.,  16  Conn.  476.  Howard  v.  Babcock,  7 Ohio  406. 

*  Twin-Lick  Oil  Co.  v.  Marbury,  ^Samuel  v,  Halladay,  1  Woolw. 
1  Otto  687;  Kitchen  v.  St.  Louis,  etc.,  400. 

R.  W.  Co.,  69  Mo.  224;  Merrick  v.  •Busey  v.  Hooper,  86  Md,  16;  6 
Pern  Coal  Co.,  61  HI.  472.  Am.  R.  860. 

*Bristo],  etc.,  v.  Probasco,  64  Ind. 
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Section  Nine. 
Snndrj  instances. 

Statute  forbidding  one  corporation  from  buying  the  stocks, 
bonds  or  securities  of  another  is  not  violated  when  the  one 
lends  money  to  the  other,  taking  bonds  as  collateral,  and  finally 
becomes  their  owner.  County  Court  v.  Baltimore  &  Ohio 
R.  Co.,  35  Fed.  161,  followed  in  Baltimore  &  Ohio  R.  Co.  v. 
Ford,  35  Fed.  170. 

A  constituent  corporation  having  sold  its  property  and  re- 
ceived the  consolidated  company's  stock  in  pa^'^ment  can  not 
be  enjoined  by  the  latter  from  transferring  such  stock. 
American  Water  Works  Co.  v.  Venner,  18  N.  Y.  Supp.  379. 

A  corporation  may  buy  up  its  own  stock,  if  it  be  not  detri- 
mental to  its  creditors.  First  National  Bank  v.  Salem  C.  F. 
M.  Co.,  39  Fed.  Rep.  89,  and  cases  there  cited;  see  also  Rollins 
V.  Shaver  Wagon  and  Carriage  Co.,  — Iowa — ;  45  N.  W.  1037; 
Blalock  V.  Kernerville,  14  S.  E.  501;  Hegie  v.  B.  &  L.  A., 
— N.  C— ;  12  S.  E.  275. 

Stock  deposited  for  the  purpose  of  being  so  voted  as  to  con- 
trol a  corporation,  not  for  its  own  nor  for  the  public^s  best 
interests,  but  to  foster  monopoly  and  check  competition,  will 
be  enjoined  from  being  voted.  Clark  v.  Central  R.  &  B.  Co., 
50  Fed.  338. 

A  corporation  can  not  be  an  incorporator  *  of  another  corpo- 
ration; court  says  that  the  numerous  authorities  cited  from 
other  states  are  inapplicable,  as  those  states  are  governed  by  dif- 
ferent laws.  Factors,  etc.,  Ins.  Co.  v.  N.  H.  P.  Co.,  37  La.  Ann. 
233.     See  also  Denny  v.  Schrara  (Wash.),  32  Pac.  Rep.  1002. 

No  recovery  can  be  had  upon  the  subscription  by  an  iron 
company  to  the  stock  of  a  railroad  company.  Only  individ- 
uals have  the  right  to  form  corporations.  Valley  Ry.  Co.  v. 
Lake  Erie  Iron  Co.,  —  Ohio  — ;  18  N.  E.  486;  citing  1  Mora- 
wetz,  Priv.  Corp.,  §  433;  Railroad  Co.  v.  Railroad  Co.,  31  N.  J. 
Eq.  435:  Franklin  Co.  v.  Bank,  68  Me.  43;  Railroad  Co.  v.  Col- 
lins, 40  Ga.  582. 

A  collateral  attack  upon  the  validity  of  the  subscription  of 

>Nor  an  *' employe"  in  meaning  of  statute  so  as  to  receive  priority 
for  demand  of  wages.    Dukes  v.  Love,  97  Indiana  841. 
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a  construction  company  to  a  railroad  company  can  not  be 
made  by  a  land  owner  whose  land  is  sought  to  be  condemned; 
at  least,  not  where  the  New  Jersey  laws  are  not  proved.  Large 
amounts  have  been  expended  and  neither  the  subscriber  nor 
any  one  else  questions  the  validity  of  the  subscription,  Roches- 
ter, H.  &  L.  R  Co.  V.  Babcock,  —  K  Y.  — ;  17  N.  E.  678. 

The  National  Corporation  Reporter  contains  (Vol.  9,  p.  357) 
a  very  instructive  discussion  by  Mr.  Horace  E.  "Ware,  of  the 
rights  of  one  corporation  to  hold  stock  in  another. 

He  groups  the  following  as  authorities,  denying  such  right : 
Sumner  v.  Marcy,  3  Woodb.  &  M.  105  (timber  company  should 
not  buy  stock  in  a  bank  to  obtain  its  management  and  have  it 
discount  the  timber  company's  notes);  Mechanics'  Mutual,  etc., 
Ass'n  V.  Meriden  Agency  Co.,  24  Conn.  159  (insurance  agency 
can  not  subscribe  to  stock  of  savings  bank  for  the  purpose  of 
obtaining  a  loan  from  latter).  Berry  v.  Bates,  24  Barb.  199 
(insurance  company  can  not  subscribe  to  the  stock  of  another); 
Central  R.  R.  Co.  v.  Collins,  40  Ga.  582;  Hazelhurst  v.  Savan- 
nah, etc.,  R.  R.,  43  Ga.  13  (R.  R.  Co.  should  not  buy  stock  of 
another  to  influence  its  management);  Franklin  v.  Lewiston 
S.  B.,  68  Me.  43  (savings  bank  should  not  buy  stock  in  a 
manufacturing  Co.);  Denny  Hotel  Co.  v.  Schram,  32  Pacific 
R.,  6  Wash.  134  (corporation  is  not  a  "person,"  in  mean- 
ing of  that  statute  which  allows  persons  to  be  incorporators); 
see  also,  Central  R.  R.  Co.  v.  Penn.  R.  R.  Co.,  31  N.  J.  Eq.  475; 
Buckeye,  Marble  &  Co.  v.  Harvey  (Tenn.,  1892),  20  S.  W.  R.  427; 
one  corporation,  especially  a  foreign  one,  should  not,  by  pur- 
chase of  its  stock,  swallow  up  another,  especially  a  domestic 
one,  doing  a  similar  business  (marble).  Pauly  v.  Coronado 
Beach  Co.  (Cal.),  56  Fed.  Rep.  428  (defendant  not  liable  to  as- 
sessment as  subscriber  to  stock  of  a  fruit  company);  Franklin 
Bank  v.  Commercial  Bank,  36  Ohio  St.  350  (construing  stat- 
ute prohibiting  bank  from  owning  stock  in  corporation). 

The  following  cases  are  grouped  as  authorities  sustaining 
the  right  of  one  corporation  to  take  stock  in  another :  Howe 
V.  Boston  Carpet  Co.,  16  Gray,  493;  First  Nat.  Bank  v.  Ex- 
change Nat.  Bank,  92  U.  S.  122;  corporation  may  take  shares 
of  another  in  payment  of  a  debt;  same  view  in  Royal  Bank 
of  India's  case,  L.  R.,  4  Ch.  Appeals  252;  Re  Barned's  Bank- 
ing Co.,  L.  R.,  3  Ch.  App.  105. 

Ryan  v.  Leavenworth,  etc.,  Co.,  21  Eans.  365  (a  R.  R.  Co. 
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may  purchase  stock  in  another  provided  it  is  not  for  invest- 
ment, or  for  purposes  not  connected  directly  with  the  purposes 
of  the  purchasing  road;  the  interests  of  the  public  would  not 
be  prejudiced  *'  if  the  two  companies  were  consolidated  "  so  as 
to  have  a  continuous  line).  Terry  v.  Eagle  Lock  Co.,  47  Com. 
141  (a  manufacturing  corporation  may  buy  all  the  stock  of 
another  and  pay  for  it  with  an  additional  issue  of  its  own). 
Booth  V.  Eobinson,  55  Md.  419  (steam  packet  company  may 
buy  shares  in  a  steamboat  company).  Milbank  v.  N.  Y.,  etc., 
E.  E.,  64  How.  Pr.  20  (ownership  of  stock  in  other  E.  E.  Co. 
sustained,  but  power  to  vote  it  so  as  to  control  such  other 
road,  denied).  Oelberman  v.  N.  J.  &  N.  E.  E.,  77  Hun  332 
(both  ownership  and  power  to  vote  sustained,  based  on 
statute). 

Partnership  associations,  organized  under  Pennsylvania 
statutes,  may  own  stock  in  corporations.  Carter  v.  Producer's 
and  Eefiner's  OU  Co.  (Pa.  Com.  PI.)  24  Pitts.  Leg.  J.  (N.  S.); 
41  O.  S.  380;  Patterson  v.  Tidewater  Pipe  Co.,  12  W.  K  C. 
452  (Com.  PL);  Luying  v.  A.  French  Spring  Co.,  149  Pa.  308. 

Kennedy  v.  California  Savings  Bank  (Cal.),  35  Pacific  E. 
1039  (a  national  bank  may  be  assessed  as  stockholder  in  a  sav- 
ings bank);  to  same  effect,  National  Bank  v.  Case,  99  U.  S.  628. 

Mr.  Ware  concludes  his  discussion  with  the  very  sound  sug- 
gestion that  those  authorities  err  which  declare,  as  a  general 
and  inflexible  principle,  that  one  corporation  can  not  hold 
stock  in  another.  The  matter  depends  upon  the  circumstances 
of  each  particular  case;  if  such  holding  of  stock  be  conducive 
to  the  best  business  interests  of  the  corporations  concerned, 
and  not  injurious  to  the  creditors  or  stockholders  of  either, 
or  to  the  general  public,  or  contrary  to  statute,  they  should  be 
sustained. 
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CHAPTEK  XVIIL 

CONCERNING  TAXATION,  OR  EXEMPTION  THEREFROM,  OF  THE 

SUCCEEDING  CORPORATIONa 

Many  of  the  questions  discussed  in  the  former  chapters  are 
necessarily  involved  in  the  consideration  of  this  topic,  and  the 
cases  herein  presented  might  well  have  been  distributed  under 
their  respective  heads  (e,  g,y  identity  of  corporation,  rights  of 
succeeding  corporation,  etc.,  as  indeed  some  have  been)  in  the 
former  chapters;  yet,  as  the  topic  is  one  of  the  utmost  impor- 
tance, involving  consequelices  not  alone  by  way  of  taxation  for 
one  year,  but  for  the  whole  existence  of  the  corporation  con- 
cerned, and  thus  aggregating  vast  sums,  and  is  thus  worthy  of 
special  consideration,  it  has  been  deemed  best,  and  most  ser- 
viceable withal  to  the  reader,  to  separately  classify  and  group 
these  cases. 

The  foundation  of  decisions  rests  so  largely  upon  ihe  con- 
struing of  statutes,  that  little  can  be  done  by  way  of  deduction 
of  principles,  nevertheless  the  analysis  of  the  cases  themselves 
is  presented  for  the  purpose  of  showing  upon  what  facts  the 
statutes  are  applicable. 

The  rules,  so  far  as  they  may  be  learned,  declare  essentially : 

The  legislative  grant,  to  a  succeeding  corporation,  of  all  the 
rights,  franchises  and  privileges  in  all  respects  of  the  prede- 
cessor, confers  upon  such  succeeding  corporation  the  tax 
exemption  of  the  original  corporation. 

Such  privileges  carry  with  them  an  obligation  upon  the  suc- 
ceeding corporation  of  whatever  corresponding  burdens,  by 
way  of  special  taxes  or  otherwise,  rested  upon  the  predecessor. 

When  separable,  such  portions  of  the  property  of  a  preced- 
ing constituent  corporation  as  were  under  particular  exemp- 
tions or  liabilities,  remain  in  the  hands  of  the  succeeding  cor- 
poration under  the  same  exemption  or  liability.  So  also  the 
portions  of  property  in  the  respective  states  at  times  re- 
main subject  to  the  exemptions  or  liabilities  in  such  states 
granted  or  imposed. 

The  reorganization  of  a  corporation,  it,  however,  remaining 
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identical  with  its  former  entity,  does  not  deprive  it  of  existing 
tax  exemptions;  but  such  exemptions  are  lost  upon  the  obtaining 
of  a  new  charter;  that  is  a  new  creation  of  corporate  capacity", 
for  the  laws  at  that  date  existing,  then  determine  the  status 
with  reference  to  taxation. 

Exemption  from  taxation  does  not  pass  by  virtue  of  the 
conveyance  of  a  road  and  its  franchises,  but  requires  for  its 
transfer  some  particular  and  express  description  indicating  un- 
equivocally the  intention  of  the  legislature  that  it  might  pass 
by  assignment. 

SBcnoN  One. 
The  Atlantic  ft  Gnlf  R.  B.  Co.  t.  Allen,  15  Florida  687. 
Porchasing  companj  obtains  seller's  tax  exemption. 

Bill  to  enjoin  collection  of  tax  on  railroad  property;  the 
company  originally  owning  the  road  had  a  qualified  exemp- 
tion from  taxation;  the  supreme  court,  reversing  the  court  be- 
low, holds  that  this  exemption  is  available  to  the  complainant, 
the  purchaser  of  the  road. 

The  statute  authorized  the  sale  of  the  road  "  and  all  the 
rights,  franchises  and  privileges  of  the  said  Pensacola  and 
Georgia  Eailroad  Company  applicable  to  and  connected  with 
said  branch  road,  in  all  respects  as  the  same  are  and  have  been 
by  law  vested  in  said  Pensacola  and  Georgia  Eailroad  Com- 
pany." ' 

"  There  is  no  room  for  doubt  as  to  the  effect  of  this  legisla- 
tion. It  is  plain  and  direct.  It  is  as  positive  and  definite  as  it 
could  be  made."  It  passes  all  the  righta.frcmohises  and  privi- 
leges in  all  respects  as  the  same  were  by  law  vested,  etc.  "  A 
right  of  exemption  from  taxation  can  be  passed  under  the 
general  language  of  ^  all  the  rights '  the  same  as  any  other  right. 
"VV'e  can  see  no  difference."  "  The  term  '  all  rights  *  embraces 
each  right,  and  there  is  no  room  for  the  least  doubt  on  the 
subject."    Similar  acts  have  been  construed  in  the  same  way.* 

1  Chapter  1578,  Section  1,  Laws  of      'Trask  v.  Maguire,  18  WalL  405; 
Florida.  Humphrey  v.  Pegues,  16  WaU.  248. 
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Section  Two. 
Lako  Shore  ft  MicMgran  Sonthern  Bj.  Co.  t.  People,  46  Mich.  198. 

Tax  as  to  stock  dlTidends  remains  on  same  basis  as  it  was  before 

consolidation. 

Assumpsit  by  the  people  to  recover  amount  of  taxes  upon 
the  capital  stock  of  the  Lake  Shore  &  Michigan  Southern 
Sail  way  Company.  The  facts  were  that  the  Michigan  Southern 
Railway  Company  became  a  corporation  under  act  113  of 
1846,  and  in  1855,  under  act  138,  it  became  consolidated  with 
an  Indiana  road  under  the  name  of  the  Michigan  Southern 
&  Northern  Indiana  Railroad  Company;  and  that  company 
became  consolidated  in  1869,  under  statutes  of  Michigan  and 
three  other  states,  with  corporations  existing  under  the  laws 
of  said  three  states;  on  the  occasion  of  these  consolidations 
the  shares  in  the  new  company  were  exchanged  with  the 
holders  thereof  for  an  equal  amount  at  par  value  of  shares  of 
the  original  companies. 

The  opinion  of  Campbell,  J.,  in  which  Graves,  J.,  concurs 
(Cooley  not  participating),  holds  on  this  point  with  the  opinion 
of  Marston,  C.  J.,  that  stock  dividends  and  other  issues  of 
stock,  proportioned  to  the  previous  holdings  of  the  sharehold- 
ers, stand  on  the  same  footing  as  such  previous  holdings  for 
taxable  purposes,  and  should  be  estimated  in  making  up  the 
assessments  as  far  as  they  are  considered  paid  in.  The  arrange- 
ments allowing  consolidation  were  intended  to  leave  the  Michi- 
gan company,  which  is  the  only  one  over  which  this  state  has 
any  actual  power  of  enforcing  its  laws  directly,  in  its  original 
position  as  to  stock  and  loans,  and  to  annex  thereto  those 
additions  which  are  made  proportional  to  the  original  amounts. 
The  Michigan  investment  can  never  be  less  than  it  was  in  the 
first  place,  and  if  gains  are  made  in  the  form  of  paid  up  stock, 
each  dollar  of  stock  must  be  treated  as  having  earned  its  share. 
There  is  no  other  possible  way  to  discriminate  between  the 

Michigan  and  foreign  investments,  for  neither  stock  nor  loans 
are  very  often  expended  specifically  in  one  place  more  than 
in  another. 
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Section  Three. 
State  T.  Northern  Paeifle  B.  Co.,  86  Minn.  207;  80  N.  W.  R.  (m. 

Successor  eompanj,  obtaining  all  prlrileg^s,  is  held  also  subject  to 

special  tax, 

A  company  had  the  right  to  build  a  line  of  road,  and  was 
under  obligation  to  pay  a  three  per  cent  tax  upon  its  gross 
earnings.  It  failed  to  complete  tiie  work,  whereupon  a  statute 
was  enacted  declaring  the  company's  rights  forfeited  to  the  state 
without  merger  or  extinguishment,  and  providing  that  any 
company,  acting  pursuant  to  the  act,  should  become  entitled  to 
and  invested  with  all  and  singular  the  rights,  privileges,  im- 
munities, franchises,  lands  and  property  appertaining  to  the 
portion  of  the  road  it  shall  complete,  and  which  had  formerly 
been  held  by  the  other  road. 

It  is  held  that  the  new  company  is  subject  to  the  same  three 
per  cent  tax  on  its  earnings  as  the  former  would  have  been 
had  it  completed  the  line.  The  new  company  obtained  certain 
immunities  and  privileges,  formerly  belonging  to  the  old  com- 
pany, and  must  take  them  in  connection  with  the  attendant 
burdens  which  had  been  imposed  on  them  when  granted  to  the 
old  company. 

Section  Foub. 

Bailej  t.  Bailroad  Co.,  22  WaU.  604. 

Consolidation  liable  for  constitnent's  tax  on  dividend  scrip. 

A  railroad  company  having  accumulated  a  large  amount  of 
property  in  excess  of  its  capital,  issued  what  it  termed  '*  interest 
certificates"  to  its  stockholders,  entitling  to  share  ratably 
thereon  in  the  future  earnings  of  the  company;  these  are  held 
to  be  dividends  in  scrip  and  taxable  under  the  federal  revenue 
acts;  and  such  company  being  thereafter  consolidated  with 
another,  the  new  company  is  held  liable  for  such  tax,  because 
the  acts  of  consolidation  preserved  all  rights  of  creditors  and 
all  liens  and  made  the  new  corporation  liable  for  all  debts  and 
liabilities  of  the  old  ones. 
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Section  Five. 

The  state,  the  Easton  Delaware  Brlds^e  Go.  Prosecntor,  t.  Albert  E, 
Metz,  Collector,  82  New  Jersey  Law  Reports,  199. 

A  State  should  tax  only  that  portion   in   ralne  within  its  own 

boundaries. 

The  corporation  owes  its  existence  to  the  acts  of  the  legisla- 
tures of  New  Jersey  and  Pennsylvania,  each  made  dependent 
on  the  other,  neither  to  take  effect  until  the  other  be  passed; 
the  corporate  purpose  is  to  build  a  bridge  between  the  two 
states.  The  corporation  exists  in  each  state,  but  of  a  peculiar 
character.  "  The  private  corporation  of  this  state  is  blended 
with  a  foreign  corporation  of  another  state."  It  can  act  as 
one  body  in  either  state  and  is  liable  to  be  treated  as  such. 
It  is  subject  to  taxation  in  New  Jersey;  taxation  should  ^o 
upon.equitable  principles;  the  corporate  purpose  in  New  Jersey 
is  to  build  only  one-half  of  said  bridge,  i.  e.j  to  the  middle  of 
the  stream,  hence  the  corporation  should  be  assessed  in  New 
Jersey  only  to  the  extent  of  one-half  of  its  real  estate,  etc., 
capital,  surplus,  etc.* 

Section   Six. 
State  Treasurer  t.  Auditor  General,  46  Mich.  229;  9  N.  W.  R.  258. 

When  the  constitneuts  are  of  serera!  states  the  consolidation  is  not 
Incorporated  uuder  Michigan  law  so  as  to  be  subject  to  the  gen- 
eral tax  laws. 

Mandamus  asked  by  the  state  treasurer  of  Michigan  to  com- 
pel the  auditor-general  to  levy  the  general  railroad  tax  against 
the  Lake  Shore  &  Michigan  Southern  Kailroad  Company.  The 
facts  being  as  follows : 

The  Michigan  Southern  Railroad  Company  was  organized 
in  1846,  under  special  charter,  by  which  it  was  to  pay  a  cer- 

*  A  Tiew  contrary  to  the  principle  representing  the  aggregate  of  the 
of  this  decision  is  held  in  State  v.  former  two,  and  representing  roads 
Seaboard  &  R.  R.  Ck>.,  52  Fed.  450.  in  two  states,  is  held  liable  as  a  do- 
A  domestic  corporation  being  in-  mestic  road  for  a  tax  on  the  entire 
creased  by  consolidation  with  a  for-  capital, 
eign  one,  and  having  a  new  capital, 


510  OONCEBNING  TAXATION. 

tain  per  cent  tax  annually  on  its  capital  in  lieu  of  all  other 
taxes.  In  1855  it  was  allowed,  by  law,  to  consolidate  with  the 
Northern  Indiana  Bailroad  Company;  the  corporation  thus  to 
be  organized  was  to  remain  subject  to  the  same  rate  of  tax  as 
if  no  consolidation  had  taken  place;  the  tax  was,  however,  to 
be  only  on  such  portion  of  the  whole  capital  as  was  employed 
in  Michigan.  The  consolidation  was  effected,  and  the  result 
was  treated  as  a  new  corporation  from  that  time  on.  The 
same  legislature  also  passed  a  general  law  for  the  incorporation 
of  railroads,  by  which  **  every  corporation  formed  "  under  its 
provisions  was  required  to  pay  an  annual  tax  of  one  per  cent 
on  its  capital  stock  paid  in. 

The  general  railroad  law  of  1855  allowed  competing  lines 
to  consolidate,  and  provided  that,  when  the  proceedings 
were  completed  and  duly  filed  with  the  secretary  of  state,  the 
consolidating  corporations  '*  shall  be  merged  in  the  new  corpo- 
ration provided  for  in  such  agreement  to  be  known  by  the 
corporate  name  therein  mentioned." '  The  amendatory  railroad 
act  of  1869  provided  for  an  annual  tax  upon  railroads  in  gen- 
eral at  one  per  cent  on  their  capital  stock  paid  in,  as  also  upon 
such  sums  of  money  ^^  as  shall  from  time  to  time  be  invested 
in  the  original  constructing  and  stocking,  or  in  any  new  con- 
structing or  stocking  of  said  road."  '  After  the  passage  of  said 
act  and  in  the  same  year  the  Michigan  Southern  &  Northern 
Indiana  Eailroad  Company  entered  into  consolidation  agree- 
ments with  certain  Ohio,  Pennsylvania  and  New  York  corpo- 
rations, such  agreement  being  authorized  in  these  several  states 
by  statutes  thereof,  and  being  filed  in  Michigan  as  provided  by 
law  with  the  secretary  of  state.  The  consolidated  company 
was  now  called  the  Lake  Shore  &  Michigan  Southern  Bailroad 
(Company  and  it  continued  to  pay  taxes  on  same  basis  on  which 
they  were  previously  assessed  against  the  Michigan  Southern 
&  Northern  Indiana  Kailroad  Company  {i.  «.,  only  on  the 
proportion  of  capital  employed  in  Michigan). 

The  acts  of  1871  revised  the  railroad  laws,  and  another  rate 
of  tax  was  fixed  upon  railroads,  according  to  their  gross  income, 
and  in  1873  this  was  apportioned  according  to  the  part  within 
Michigan. 

It  is  urged  by  relator  that  said  road  ever  since  the  last  con- 

>  Laws  1855,  pp.  174. 175.  *  Laws  1869,  p. 
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solidation  (in  1869)  should  have  been  taxed  under  the  several 
general  tax  laws;  whereas,  in  behalf  of  the  company,  it  is 
answered  that  they  should  have  been  and  were  properly  taxed 
under  the  provisions  of  their  special  incorporations;  and  in 
this  view  the  court  coincides. 

Attention  is  called  to  the  fact  that  if  the  road  had  been 
taxed  prior  to  1869  under  the  general  laws  it  would  have  paid 
on  its  entire  capital  ($50,000,000),  and  not  only  on  the  proportion 
in  Michigan,  hence  about  nine  times  as  much  as  it  diid  pay; 
and  it  is  said  the  legislature  could  not  have  intended  to  tax  it 
so  much  higher  than  other  roads,  and  would  have  had  no  power 
to  do  so,  as  it  would  have  been  an  attempt  to  obtain  revenue 
fro  property  situated  in  and  belonging  in  other  states,  which 
could  not  by  any  implication  of  law  or  legal  intendment  be 
held  or  deemed  to  bo  property  subject  to  or  protected  by  the 
laws  of  Michigan. 

The  act  of  1873,  however,  makes  an  apportionment,  and  the 
question  is  whether  the  legislature  thus  shows  an  intent  to 
bring  said  road  under  the  general  act,  having  overcome  the 
injustice  of  the  prior  acts.  Therefore,  the  question  is:  Can 
said  company  be  deemed  to  have  been  "  formed  under  the  pro- 
visions" of  the  act  of  1873  ?  It  is  urged  that  it  should  be  so 
considered  because  it  could  not  otherwise  have  had  existence 
in  the  state. 

Had  all  the  consolidating  companies  been  Michigan,  corpo- 
rations, and  proceeded  to  consolidate  under  the  act  of  1873, 
there  would  be  little  or  no  diflBculty  in  saying  that  they  thereby 
ceased  to  exist,  and  that  the  resultant  corporation  was  '' formed 
under  the  provisions"  of  that  act.  A  state  may  thus  author- 
ize several  corporations,  the  same  as  it  may  individuals, 
to  organize  into  a  new  corporation.*  But  this  corporation 
exercises  powers  emanating  from  six  different  states  through 
which  it  operates  its  lines.  How  can  it  be  said  to  be  "  formed 
under"  the  general  law  of  Michigan  any  more  than  that  of 
Ohio  or  any  other  of  said  states  ?  How  can  the  laws  of  Mich- 
igan authorize  it  to  operate  a  railroad  in  New  York  i  If  one 
state  grants  the  charter  and  the  other  merely  gives  permission 
to  operate  there,  it  is  a  corporation  of  the  first  state;  but  if  two 

»  Bishop  T.  Brainard,  28  Conn.  289;  Clearwater  t.  Meredith,  1  Wall.  25; 
State  y.  Maine  Central  R.  Co.,  66 Me.  488;  S.  C,  96  U.  S.  499. 
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states  "  incorporate  the  same  persons  for  the  same  purpose, 
with  identical  powers,  there  would,  in  contemplation  of  law,  be 
two  corporations  deriving  their  authority  from  different 
sources."  The  authority  to  consolidate  the  Lake  Shore  lines 
was  not  claimed  under  the  laws  of  Michigan  alone,  and 
although  all  the  others  have  been  merged  in  one  great  corpo- 
ration, yet  this  is  no  more  effectual  under  the  laws  of  Michi- 
gan than  under  those  of  any  other  of  the  assenting  states. 
Hence  it  is  not  a  corporation  formed  under  the  general  railroad 
laws  of  Michigan,  which  were  powerless  to  confer  upon  the 
new  corporation  all  the  powers  and  charge  it  with  all  the 
duties  of  the  several  old  corporations;  the  state  might  assent  to 
the  consolidation,  and  this  is  all  it  assumed  to  do. 

It  is  unnecessary  to  speculate  upon  or  to  decide  the  interest- 
ing questions  whether,  by  the  concurrent  action  of  all  the  states, 
said  company  has  become  a  corporation  in  the  full  sense,  or  is 
merely  a  corporation  de  facto ^  or  only  a  business  union  of 
several  different  companies  under  one  common  name,  recog- 
nized by  the  laws  of  the  several  states  for  the  purposes  of 
transacting  business,  holding  property  or  bringing  suits;  or 
whether  the  old  corporations  are  to  be  deemed  still  in  existence, 
and  exercising  their  several  powers  in  their  respective  states 
in  the  name  of  the  consolidation. 

SEcnoN  Seven. 

Chicag^o  k  Northwestern  Rj,  Go.  t.  Auditor  General,  53  Mich.  91;  18  N. 

W.  686. 

Same  topic  farther  considered* 

Suit  to  determine  the  construction  of  the  railroad  tax  law  of 
Michigan.  The  Peninsular  Kailroad  Company  was  incorpo- 
rated under  the  Michigan  general  laws,'  and  operated  a  road 
previous  to  October  21,  1864;  the  laws  allowed  consolidation. 
This  road  was  consolidated  on  said  date  with  the  Chicago  & 
Northwestern  Eailway  Company,  which  was  then  operating 
lines  in  Iowa  and  Wisconsin;  the  consolidated  company  took  the 
name  of  the  latter  company,  and  thereafter  from  time  to  time 
consolidated  with  still  other  companies  owning  and  operating 

> February  12, 1855;  Sp.  Laws  1855,  p.  158;  Comp.  Laws  185.,  p.  681. 
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lines  in  different  states,  and  operated  other  lines  as  lessee  in 
perpetuity,  and  also  operated  the  roads  of  other  companies; 
these  last  named  maintained  their  corporate  existence,  but  all 
accounts  were  made  a  part  of  the  general  accounts  of  the 
Chicago  &  Northwestern  Railway  Company,  without  discrim- 
ination. 

« 

The  law  of  1873  required  the  railroads  to  report  their  busi- 
ness, their  receipts  and  expenditures,  to  the  auditor-general; 
and  imposed  a  certain  tax  upon  the  gross  earnings  of  the 
roads;  which,  in  case  of  companies  "  formed  under  the  provis- 
ions" of  the  Michigan  statutes,  and  having  roads  lying  partly 
within  and  partly  without  the  state,  were  apportioned  to 
the  part  within  the  state  in  the  proportion  which  it  bore  to 
the  whole.  The  law  of  1873  also  repealed  the  former  laws 
and  declared  that  the  organization  of  all  corporations  under 
the  provisions  of  either  of  said  former  acts,  should  be  deemed 
and  taken  to  be  organizations  under  the  act  of  1873. 

The  question,  therefore,  is  whether  the  complainant  com- 
pany, the  Chicago  &  Northwestern  Railway  Company,  since 
the  consolidation,  is  to  be  considered  a  company  formed  under 
the  provisions  of  the  Michigan  statute,  and  if  so,  whether  its 
road  lies  partly  within  and  partly  without  the  state. 

It  is  true  that  the  consolidation  of  a  Michigan  corporation 
with  a  corporation  existing  in  other  states  is  accomplished  by 
consent  of  the  State  of  Michigan,  and  hence  it  is  asserted  that 
the  consolidated  company  is  formed  under  the  provisions  of 
the  Michigan  statute;  but  this  can  apply  only  to  the  first  con- 
solidation of  1874,  which  was  made  with  the  state's  consent; 
the  latter  were  without  consent,  and  indeed  contrary  to  the 
statute,  which  forbade  competing  roads  from  consolidating. 
Furthermore  it  can  not  be  supposed  that  the  state  meant  that 
the  law  should  apply  to  such  roads  as  consolidated  outside  of 
the  state,  for  if  so,  it  would  enable  them  by  their  own  volition 
to  deprive  the  state  of  a  large  part  of  the  tax,  by  consolidat- 
ing with  extensive  lines  at  a  distance,  and  thereby  reducing 
the  proportion  which  the  part  in  Michigan  bears  to  the  whole. 
Difficult  it  is  to  determine  exactly  the  status  of  such  a  cor- 
poration.* 
*    It  is  familiar  law  that  each  corporation  has  its  existence  and 

>  Lake  Shore,  etc.  Ry.  Co.  v.  People,  46  Mich.  198;  S.  C,  9  N.  W.  R.  249. 
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residence,  so  far  as  the  term  can  be  applicable  to  the  artificial 
person,  within  the  territory  of  the  sovereignty  creating  it.*  It 
may  exercise  corporate  functions  in  another  sovereignty,  but 
it  is  impossible  to  conceive  of  one  joint  act,  performed  simul- 
taneously by  two  sovereign  states,  which  shall  bring  a  single 
corporation  into  being,  except  it  be  by  compact  or  treaty.  A 
consolidated  company  simply  exercises  in  each  jurisdiction  the 
powers  the  corporation  there  chartered  had  possessed;  and 
each  state  legislates  in  respect  to  the  road  within  its  own 
limits  and  which  was  constructed  under  its  grant  of  corporate 
powers  the  same  as  it  did  before.  It  can  not  follow  the  new 
organization  with  its  legislation,  into  another  state.'  The  con- 
solidated company  exists  in  each  state  under  the  laws  of  that 
state  alone."  Hence,  though  the  consolidating  companies  for 
most  purposes  are  not,  after  the  consolidation,  to  be  separately 
regarded,  yet  in  each  state  the  consolidated  company  is  deemed 
to  stand  in  place  of  the  corporation  which  it  there  succeeded, 
and  of  its  members,  and  consequently  to  be  a  citizen  of  that 
state  for  many  purposes,  while  in  the  other  state  it  would  stand 
in  the  place  of  the  other  corporation  in  respect  to  citizenship 
there.*  Hence  it  follows  that  the  Michigan  corporation  which 
has  been  consolidated  with  complainant,  is  alone,  of  the  consol- 
idated organizations,  to  be  considered  a  company  formed  ander 
the  laws  of  Michigan. 

Section  Eight. 

State  T.  Bntler,  2  Pickle  (Tenn.)  614;  8  S.  W.  586. 

Origrinal  corporation  recognized  as  entitled  to  exemption,  although 

reorganized  by  receiring  new  stockholders. 

A  bank  became  insolvent,  but  receiving  assistance,  paid  its 
debts  in  full.    The  franchise  remained  operative,  never  having 

iMarshaU  v.  Baltimore,  etc.,    R.  46  Mich.  193;  0  N.  W.  R.  240;  Peik 

Co.,  16  How.  814;  Chicago,  etc.,  R.  v.  C.  &  N.  W.  Ry.  Co.,  94  U.  a  164; 

Co.  V.  Whitton,  18  Wall.  270;  Miller  Chicago  &  N.  W.  R.  Co.  v,  Whitton, 

V.  Dow8,  94  U.  S.  444;  Voae  v.  Reed,  18  Wall.  283. 

1  Woods  647;  Allegheny  Co.  v.  Qeve-  »  Miller  v.  Dows,  94  U.  8.  444,  447. 

land,  etc.,  R.  Co.,  51  Pa.   St  228;  *Ohio,    etc.,   Co. .  v.    Wheeler,   1 

Lake  Shore,  etc.,  Ry.  Co.  v.  People,  Black  286;  C.  &  N.  W.  v.  Whitton, 

46  Mich.  193;  S.  C,  9  N.  W.  R.  249.  supra;  Allegheny  Co.  v.  Cleveland, 

« Delaware  Railroad  Tax,  18  WaU.  supra;  Texas,  etc.,  R.  Co.  v.  McAllis- 

206,  228;  Lake  Shore  etc.,  v.  People,  ter,  12  Am.  &  Eng.  Ry.  C.  289. 
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been  surrendered  by  the  stockholders  nor  declared  forfeited  by 
the  state.  An  insurance  company  was  in  existence,  the  stock- 
holders of  which  deemed  the  bank's  franchise  valuable;  it  was 
therefore  agreed  that  all  the  stockholders  of  the  bank  should 
tmnsfer  their  stock  to  a  trustee,  who  held  it  in  trust  for  the 
stockholders  of  the  insurance  company,  which  transferred  to 
him  all  its  assets;  these  equaled  eighty-five  cents  on  the  dollar 
of  the  par  value  of  the  bank's  stock,  and  the  other  fifteen  cents 
were  made  up  by  cash  furnished  by  the  insurance  company 
stockholders.  The  latter  company  was  then  dissolved;  the 
trustee  paid  off  the  former  stockholders  of  the  bank,  and  the 
new  stockholders  from  thence  on  conducted  the  bank.  The 
original  charter  of  the  bank  exempted  it  from  certain  taxes 
and  the  new  stockholders  claimed  that  this  exemption  continued 
to  it  in  its  reorganized  state.  The  claim  was  resisted  by  the 
tax  collector;  he  asserted  there  was  a  merger  of  the  bank  into 
the  insurance  company,  in  which  contention  he  is  sustained  by 
one  member  of  the  court,  but  the  others  hold  to  the  contrary, 
and  declare  that  the  transaction  was  entirely  done  by  the 
parties  in  their  individual  capacities.  It  was  a  case  simply  of 
the  same  individuals  becoming  stockholders  in  two  different 
corporations,  and  that  the  defendant  is  a  duly  organized  bank- 
ing corporation,  possessed  of  all  the  powers,  privileges  and 
immunities  of  the  Chattanooga  Savings  Institution,  under  the 
charter  of  1856. 

Section  Nine. 

State,  Camden,  etc.,  Prosecntor,  t.  Woodruff,  86  N.  J.  L.  94. 

Consolidation  held  entitled  to  constltnent's  exemption. 

Certiorari  by  the  plaintiff.  The  State,  Camden  &  Amboy 
Railroad  and  Transportation  Company,  prosecutors,  against 
Woodruff  as  receiver  of  taxes,  to  establish  exemption  of  cer- 
tain lots  from  taxation.    Granted. 

The  title  to  some  of  the  lots  occupied  and  used  for  the  nec- 
essary purposes  of  the  railroad  company  is  in  the  Delaware  & 
Baritan  Canal  Company,  and  it  is  insisted  that  such  lots  are 
not  exempt. 

The  act  of  February  15, 1831,  consolidates  these  companies 

85 
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with  an  express  provision  that  such  consolidation  shall  be  sub- 
ject to  all  the  provisions,  reservations  and  conditions  contained 
in  their  original  charters.  This  carries  the  exemption  to  all 
property  owned  by  said  companies  which  is  necessary  for  the 
uses  of  either.  There  is  an  absolute  community  of  interest 
between  them,  and  so  far  as  taxation  is  concerned,  it  matters 
not  to  which  company  the  estate  may  have  been  conveyed. 

Section  Ten. 
Hnmplirej  t.  Pegnes,  16  Wall.  244. 

Statute  conferring  exemptions  contained  in  a  cliarter  held  to  confer 

all  contained  in  charter  as  amended. 

The  act  incorporating  the  Northeastern  Kailroad  Company 
contained  no  exemption  from  taxation;  but  in  1855  the  legis- 
lature passed  an  act  to  amend  the  cltaHer  of  said  company  by 
Avhich  act  the  stock  and  real  estate  were  declared  exempt 
from  taxation.  The  Cherow  &  Darlington  R.  R.  Co.  existed 
since  1S49,  having  no  exemption  from  taxation;  it  had  not 
built  its  road;  on  December  17,  1863,  the  legislature  passed  an 
act  amendatory  of  that  company's  charter,  and  providing 
**  That  all  the  powers,  rights  and  privileges  granted  by  the 
charter  of  the  Northeastern  Railroad  Company  are  hereby 
granted  to  the  Ctierow  &  Darlington  Railroad  Company, 
and  subject  to  the  conditions  therein  contained."  Upon  this 
statement  the  state  contended  that  the  latter  company  received 
only  those  privileges  which  existed  in  the  Northeastern  charter^ 
as  it  stood  prior  to  1855,  whereas  the  company  insisted  that 
it  was  entitled  to  the  exemption  from  taxation  provided  for  in 
the  charter  as  amended  in  1855;  this  view  was  sustained  by 
the  court.  ' 

The  first  act  was  expressed  as  creating  the  incorporation; 
the  second,  using  a  synonymous  expression,  purported  to 
amend  its  charter.  The  words  charter  and  act  of  incorpora- 
tion were  used  convertibly.  Whether  it  be  said  that  the  right 
and  privileges  conferred  upon  the  Northeastern,  as  they  stood 
in  1863,  existed  in  its  charter  or  were  derived  from  its  incor- 
poration, amounts  to  the  same  thing.  The  exemption  was  a 
most  valuable  privilege.    The  road  which  had  so  long  kin 
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idle  was  evidently  built  upon  the  strength  of  this  privilege. 
Such  was  evidently  the  legislative  intention;  this  is  corrobo- 
rated by  the  omission  of  reference  to  the  original  act  of  incor^ 
]X)ration;  thus  intending  to  grant  all  the  powers  and  privileges 
which  had  been  at  any  time  granted  to  that  road« 

Section  Eleven. 
Tomliuson  t.  Branch,  15  Wall.  460. 

Property  deriyed  from  eaeh   constitueut    remains   under  original 

exemption. 

One  road  having  its  property  exempt  from  taxation  for  a 
limited  time  is  consolidated  with  one  having  a  perpetual  ex- 
emption; the  property  derived  from  each  remains  under  its 
original  benefit  or  burden.* 

Section  Twelvb, 
Pliiladelpliia  &  Wilmington  R.  R.  Co.,  y.  Maryland,'  10  Howard  376. 
Consolidation  lias  only  sucli  portions  exempt  as  were  so  originally. 

Several  roads  were  consolidated  with  the  Philadelphia,  Wil- 
mington &  Baltimore  Railroad  Co.,  the  new  corporation 
keeping  this  name.  Two  of  these  roads  were,  by  their  charter, 
exempt  from  taxation,  but  the  Philadelphia,  Wilmington  & 
Baltimore  was  not  thus  exempt.  The  law  authorizing  the  con- 
solidation declared  that  the  new  corporation  should  be  entitled 
to  all  the  powers  and  privileges  and  advantages  at  that  time 
belonging  to  the  other  two  companies.  Under  this  clause  it 
was  claimed  that  the  new  company  should  be  exempt  from 
taxation.  It  is  held,  however,  that  only  such  portions  as  were 
brought  in  by  the  exempt  roads  remain  exempt.  The  evident 
meaning  of  the  proviso  is  said  to  be  that  whatever  privileges 
and  advantages  either  of  said  roads  possessed  should  in  like 

'  Following  the  Philadelphia,  etc.,  South  Carolina,  etc,  Co.  v.  The  Co- 
Co.  y.  Maryland,  10  How.  876,  and  lumhia,  etc.,  Co.,  13  Richardson's 
distinguishing  South  Carolina,  etc.,  Equity  339. 

Co.  V.  Blake,  9  Richardson,  333;  State  ^  Name    should   be   Philadelphia, 

y.   Hood,   15    Richardson    177;   The  Wilmington  &  Baltimore. 
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manner  be  held  and  possessed  by  the  new  company,  to  the 
extent  of  the  road  they  had  respectively  occupied  before  the 
union;  that  it  should  stand  in  their  place. 


Section  Thirteen. 

Chesapeake  &  Ohio  R.  R.  Go.  t.  Yirginla,  d4  U.  S.  718. 

Consolidation's   exemption    limited   to    tliat    portion   of    properf  j 

.  deriyed  from  exempt  constituent. 

The  Covington  &  Ohio  Eailroad  Company,  owned  by  the 
state,  being  in  construction  through  Virginia,  was  delaj'^ed  by 
the  war.  The  state,  thereafter,  being  anxious  to  have  the  work 
resumed,  passed  an  act  February  26,  1866,  by  which  any  re- 
sponsible capitalists  could  organize,  under  the  same  name,  and 
were  then  to  have  "  all  the  rights,  interests  and  privileges  of 
whatever  kind,  in  and  to  the  Covington  &  Ohio  Eailroad,  and 
appurtenances  thereto  belonging,  the  property  of  the  state." 
The  act  provided  also,  that  there  was  to  be  no  taxation  upon 
the  property  of  said  company  until  the  profits  of  said  company 
shall  amount  to  ten  per  cent  a  year  on  its  capital.  By  subse- 
quent laws  the  company  was  allowed  to  consolidate  with  the 
Virginia  Central  Railroad  Company.  The  consolidated  roads 
were  to  constitute  one  corporation,  the  new  corporation  to  be 
known  as  "  The  Chesapeake  &  Ohio  Railroad  Company,"  and 
to  be  vested  with  all  the  rights,  privileges  and  franchises  and 
property  which  may  have  been  vested  in  either  company  prior 
to  the  act  of  consolidation.  It  was  also  provided  that  the  Vir- 
ginia Central  might  contract  with  the  Covington  &  Ohio,  to 
build  from  Covington  to  the  Ohio  river,  and,  in  the  event  such 
contract  be  made,  the  Virginia  Central  was  to  be  known  as  the 
Chesapeake  &  Ohio  Railroad  Company,  and  was  to  be  entitled 
to  all  the  benefits  of  the  charter  of  the  Covington  &  Ohio 
Railroad  Company,  and  to  all  the  rights,  interests  and  privi- 
leges which  by  this  act  are  conferred  upon  the  Chesapeake  & 
Ohio  Railroad  Company  when  organized.  The  contract  thus 
authorized  was  made  August  31,  1868,  with  the  Virginia  Cen- 
tral, and  the  Chesapeake  &  Ohio  Railroad  Company  became 
duly  authorized.  The  profits  never  amounted  to  ten  per  cent 
per  annum  on  the  capital.    Thereafter  the  state  levicKi  the  gen- 
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eral  taxes  against  the  company,  and  the  courts  sustained  the 
levy. 

It  is  said  by  the  court  that  the  act  of  February  26,  1866, 
proved  ineffectual.  The  Covington  &  Ohio  Railroad  Company 
was  not  formed.  Accordingly  on  February  26, 1867,  the  legis- 
lature of  West  Virginia,  and.  on  March  1,  1867,  that  of  Vir- 
ginia, each  passed  another  act  covering  two  alternative  propo- 
sitions, viz.:  first,  the  Covington  &  Ohio  which  might  be 
organized  might  consolidate  with  the  Virginia  Central,  and 
two  others  named,  or  either  of  them;  such  consolidated  com- 
pany, if  effected,  was  to  possess  all  the  rights,  privileges,  fran- 
chises and  property  which  might  have  vested  in  either  com- 
pany prior  to  the  act  of  consolidation. 

The  second  proposition  was  made  to  the  Virginia  Central 
alone,  to  the  effect  that  it  might  contract  with  the  Covington 
&  Ohio  Railroad  commissioners  (representing  the  state)  for 
the  construction  of  a  road  from  Covington  to  the  Ohio  river; 
and,  in  the  event  such  contract  is  made,  the  said  Virginia 
Central  shall  be  known  as  the  Chesapeake  &  Ohio  Railroad 
Company,  and  shall  be  entitled  to  all  the  benefits  of  the  charter 
of  the  Covington  &  Ohio  Railroad,  and  to  all  the  rights,  inter- 
ests and  privileges  which  by  this  act  are  conferred  upon  the 
Chesapeake  &  Ohio  Railroad  Company  when  organized. 

The  first  proposition  failed;  there  could  be  no  consolidation 
with  the  Covington  &  Ohio,  because  that  company  never  came 
into  existence.    The  second  was  accepted. 

By  the  contract  thus  made  with  the  commissioners  on  behalf 
of  the  state,  the  road  became  entitled  to  all  the  benefits  of  the 
charter  of  the  Covington  &  Ohio  Railroad,  and  to  all  the 
rights,  interests  and  privileges  which  by  the  statute  aforesaid 
were  conferred  upon  the  Chesapeake  &  Ohio  Railroad  Com- 
pany when  organized.  The  question  is :  How  far  did  this 
contract  exempt  the  railroad's  property,  or  rather  what  prop- 
erty did  it  exempt,  from  taxation  ?  Had  the  Covington  & 
Ohio  been  formed,  it  would  have  been  exempt  from  all  state 
taxation  of  its  property,  but  its  charter  gave  exemption  to  no 
other  property;  and  had  it  been  consolidated  with  the  Virginia 
Central,  that  portion  of  the  property  brought  by  the  Coving- 
ton &  Ohio  into  the  aggregate  would  have  continued  exempt. 
But  exemption  of  other  property  was  not  contemplated  by  the 
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charter.  So  much  is  settled  by  repeated  decisions  of  this  court. ' 
In  most,  if  not  all  of  these  cases  the  statute  declared  that  the 
consolidated  companies  should  possess  all  the  rights  and  privi- 
leges which  each  of  the  companies  enjoyed  under  its  charter. 
Yet,  it  was  ruled  that  those  rights  and  privileges  did  not  ex- 
tend beyond  that  portion  of  the  aggregated  property  which 
each  had  held  under  its  charter.  There  was  no  express  pro- 
vision nor  implication  that  the  property  of  the  Virginia  Central 
should  be  exempt.  The  only  exemption  was  of  the  property 
of  the  Covington  &  Ohio;  had  that  road  been  organized  and 
had  it  possessed  property  and  brought  the  same  into  a  con- 
solidation, then  there  would  have  been  an  exemption  to  the 
extent  thereof.  The  consolidated  company  would  have  stooil 
in  the  place  of  the  constituent  companies  and  would  have  pos- 
sessed the  powers,  rights,  privileges  and  immunities  which 
these  roads  would  have  severally  enjoyed  prior  to  the  con- 
solidation, in  the  portions  of  the  road  which  had  previously 
belonged  to  them.* 


Section  Fourteen. 

The  Delaware  Railroad  Tax .-  Minot  y.  The  Philadelphia,  Wilmington 

&  Baltimore  B.  B.  Co.,  18  WaU.  206. 

The  consolidation  obtains  no  greater  right  than  belonged  to  the  con- 
stituent. 

Bill  against  the  state  treasurer  and  collector  of  Delaware  to 
enjoin  collection  of  taxes  upon  the  Philadelphia,  Wilmington 
&  Baltimore  Railroad  Company,  levied  under  the  act  of  April 
8,  1869,  by  which  railroads  were  taxed  at  three  per  cent  upon 
their  net  earnings,  also  one-fourth  of  one  per  cent  upon  the 
actual  cash  value  of  the  shares  of  its  capital  stock. 

J  Citing  Philadelphia,  Wilmington  R.  Co.  v.  Alsbrook,  13  S.  C.  R.  72. 
&  Baltimore  R.  R.  Co.  v.  Maryland,  construing  simdry  legislative  acts, 
10  How.  377;  The  Delaware  Railroad  reviewing  the  authorities  and  hold- 
Tax  Cases,  18  Wall.  208;  Tomlinson  ing  branch  lines  and  subsequently 
V.  Branch,  15  Wall.  460;  Central  R.  absorbed  roads  not  exempt  from  tax- 
R.  and  Banking  Co.  v.  Gleorgia,  92  ation. 
U,  S.  665.  See    also   Campbell   v.    Wiggins, 

« The  principles  of  this  decision  are  —  Texas  — ;  20  S.  W.  730. 
applied  in  Wilmington  &  Weldon  R. 
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Said  company's  origin  was  as  follows :  The  Delaware  & 
Maryland  Kailroad  Company  was  incorporated  under  act  of 
Maryland  in  1831,  by  which  its  shares  of  capital  stock  were 
exempted  from  taxation.  By  act  of  1832  of  Delaware,  the 
Wilmington  &  Susquehanna  Railroad  Company  was  created; 
the  act  provided  that  the  company  should  pay  a  tax  of  eight 
per  cent  on  the  dividends  exceeding  six  per  cent  of  the  capital 
stock  actually  paid  in.  In  1835  these  two  companies  were, 
under  acts  of  these  two  states,  consolidated  into  one,  under 
the  name  of  the  latter  company,  the  Wilmington  &  Sus- 
quehanna Railroad  Company,  The  act  of  Delaware  provided 
that  the  holders  of  the  stock,  when  consolidated,  should  hold, 
possess  and  enjoy  all  the  property,  rights  and  privileges 
granted  to  either  company  by  any  law  of  that  state  or  of  Mary- 
land. The  act  of  Maryland  had  a  similar  provision.  The  act 
of  Delaware  at  the  same  time  repealed  the  provision  of  the 
eight  per  cent  tax  and  provided  that  the  consolidated  com- 
pany should  pay  a  tax  of  one  quarter  of  one  per  cent  on  its 
capital  stock.  In  1838  this  consolidated  company  was  united 
with  two  others,  forming  the  Philadelphia,  Wilmington  &  Bal- 
timore Railroad  Company,  and  were  consolidated  under  that 
name  into  one  company,  with  a  common  stock,  by  the  acts  of 
said  two  states  and  of  Pennsylvania;  the  act  of  Delaware  pro- 
viding that  they  should  constitute  one  company  and  be  enti- 
tled to  all  the  rights,  privileges  and  immunities  which  each 
and  all  enjoyed  under  their  respective  charters. 

Hence  it  was  claimed  that  the  tax  law  of  1869  should  not 
be  applied  to  this  last  company;  for  if  it  were,  it  would  violate 
the  several  contractual  immunities  from  taxation  which  it  pos- 
sessed under  the  original  charters  and  said  subsequent  acts. 
This  position  was,  however,  decided  adversely  to  the  company, 
and  the  tax  held  valid. 

The  intent  of  the  legislature  to  confer  an  immunity  must  be 
clear  beyond  a  reasonable  doubt.  All  public  grants  are  strictly 
construed;  nothing  is  taken  against  the  stat^  by  presumption 
or  inference.  Rights  not  expressly  granted  are  reserved;  there 
is  no  safety  to  the  public  interests  in  any  other  rule. 

The  provision  as  to  the  quarter  of  one  per  cent  tax  is  not 
accompanied  by  any  words  indicating  the  intent  that  no  fur- 
ther or  different  tax  should  be  levied.    Fixing  a  tax,  is  only 
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the  designation  of  its  then  rate  and  no  assurance  as  to  the 
future/ 

The  provisions  giving  the  consolidated  company  all  the 
rights  and  privileges  vested  in  the  original  companies,  had  the 
purpose  of  merely  vesting  in  it  that  which  the  original  com- 
panies had  previously  possessed  under  their  separate  charters; 
namely,  the  rights  and  privileges  in  Maryland,  which  the  Mary- 
land company  had  there  enjoyed,  and  the  rights  and  privileges 
in  Delaware,  which  the  Delaware  company  had  there  enjoyed; 
it  had  not  the  purpose  of  transferring  to  either  state  and 
enforcing  therein  the  legislation  of  the  other. 

The  new  company  was  clothed  by  the  legislature  of  Dela- 
ware, so  far  as  that  legislature  could  clothe  it,  with  all  the 
rights  and  privileges  of  both  the  original  companies;  but  as 
the  Maryland  company  took  under  the  legislation  of  Mary- 
land only  exemption  from  taxation  of  its  shares  in  Mary- 
land, the  privilege  of  the  new  company  in  this  matter  could 
only  be  a  similar  exemption  in  that  state,  not  a  similar  exempi- 
tion  of  the  shares  of  its  capital  in  Delaware.  These  provisions 
have  been  thus  construed  in  a  former  case.* 


Section  Fifteen. 

The  Central  R.  B.  &  B.  Co.  t,  Georgia ;  The  South  Western  B.  B.  Co.  t. 
Same ;  State  t.  The  Aug^asta  &  S.  B.  B.  Co.,  54  Georgia  401. 

Consolidation  hel<l  not  entitled  to  eonstltnent's  tax  exemption. 

Action  by  the  State  of  Georgia*  to  recover  amount  of  a  tax 
from  the  Central  Railroad  and  Banking  Company  and  two 
other  railroad  companies;  the  original  charters  contained  an 
exemption  from  taxation.  It  is  said  that  if  the  defendant 
were  still  acting  under  its  original  charter,  the  exemption 
would  have  to  be  respected;  but  inasmuch  as  it  took  a  new 
charter  at  the  hands  of  the  state,  and  when  so  doing  there  was 
a  statute  giving  the  state  the  right  to  withdraw  any  charter 
which  it  might  grant,  it  follows  that  such  new  charter  was 

1  The  Commonwealth  V.  The  Easton  more)  Raiht>ad  Company  ▼.  Mary- 
Bank,  10  Pa.  St  451.  land,  10  Howard  877. 

•^  Philadelphia,  Wihnhigton  &  Bal-  «  Reversed :  Central  R.  R.  &  B.  Cou 
timore  (title  erroneoosly  omits  Balti-   ▼.  Georgia,  92  U.  S.  666. 
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subject  to  such  right  of  withdrawal,  and  such  right  necessarily 
included  the  right  to  modify  or  restrict  the  exercise  of  it.'  The 
fact  that  the  defendant  did  take  the  new  charter  is  shown  as 
follows:  By  act  of  August,  1872,  the  original  company  is 
authorized  to  consolidate  with  the  Macon  &  Western  K.  B. 
Co.,  under  the  name  and  charter  of  the  former.  The  stocks  and 
properties  were  to  be  united;  the  stockholders  in  the  latter 
were  to  receive  their  proportionate  number  of  shares  of  the 
capital  stock  of  the  consolidated  company »  The  new  capital 
stock  should  not  exceed  the  capitals  of  the  two  original  com- 
panies added  together;  the  stockholders'  consent  must  be 
given;  the  governor  notified;  neither  company  was  to  be  dis- 
charged from  its  contracts,  but  the  same  were  to  be  binding 
on  the  consolidated  company  which,  also,  was  to  have  all  their 
benefits  and  rights;  all  conflicting  laws  are  repealed. 

This  was  an  act  of  incorporation  as  defined  by  the  common 
law  ■  and  by  the  code; '  it  formed  an  artificial  body  with  ca- 
pacity to  take  or  do;  or  also  an  artificial  body  for  specific 
purposes.  One  corporation  may  be  made  out  of  another  cor- 
poration.* 

This  was  a  new  incorporation,  granting  to  the  consolidated 
corporation  all  the  rights,  privileges  etc.,  which  belonged  to 
either  company,  but  did  so  by  reference  to  the  original 
charters  instead  of  setting  forth  specifically  all  such  rights, 
privileges,  etc.,  in  the  terms  of  the  new  charter;  and  in  addi- 
tion thereto  still  other  privileges  were  granted.  The  accept- 
ance of  these  grants  (in  1872)  created  a  new  contract  between 
the  corporation  and  the  state  in  lieu  of  the  original  one  of 
1835,  and  which  was  therefore  subject  to  the  laws  of  1863; 
the  new  contract  had  as  a  new  feature,  the  fact  that  the 
Macon  &  Western  Eailroad  Company  was  brought  into  it  by 
consolidation;  this  made  such  a  novation  of  the  original  con- 
tract under  the  old  charter,  as  put  an  end  to  it  and  created  a 
new  company  under  the  charter  of  1872.  Hence  the  Central 
Railroad  and  Banking  Company  is  subject  to  the  tax  law  of 
1874. 

»  The  West  End  &  Atlanta  Street  Com.  807;  Denton  v.  Jackson,  2  John. 

Railroad  Ck>.  v.  The  Atlanta  Street  Ch.  Reports,  324. 

Raikoad  Co.,  49  Ga.  161,  »  Code,  1670. 

*  4  Comyn's  Digest,  top  page  465,  *  6  Viner's  Ab.  260. 
title,  Corporation,  also  470;  2  Kent's 
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The  Southwestern  Railroad  Company  was  to  consolidate 
upon  consent  of  its  stockholders;  this  was  obtained  in  1868; 
hence  the  acceptance  on  the  part  of  the  company  and  the 
formation  of  the  contract  with  the  state  dates  from  18B8  (and 
not  from  1845,  under  the  original  charter),  and  is  subject  to  the 
act  of  1863,  reserving  the  state's  right  of  withdrawal,  and 
therefore  the  exercise  of  the  taxing  power  in  1874,  did  not  im- 
pair the  obligation  of  the  contract  contrary  to  the  United 
States  constitution.    Said  road  is  subject  to  the  tax. 

The  Augusta  &  Savannah  Railroad  Company  has,  however, 
stood  upon  its  original  charter  of  1838.  granted  at  a  time 
when  the  state  had  no  reserved  right  of  withdrawal;  hence  as 
to  that  road,  the  tax  law  of  1874  can  not  be  enforced.  It 
would  be  contrary  to  the  United  States  constitution  to  do  so. 

McCay,  Judge,  concurring,  delivers  an  exhaustive  and  inter- 
esting opinion  upon  the  origin  and  meaning  of  the  word  "  con- 
solidation "  as  applied  to  corporations.  The  application  of  the 
word  is  new  and  confined  to  the  United  States.  In  England 
''  amalgamation  "  is  used,  but  with  no  certain  and  defined  mean- 
ing. Dr.  Brice  treats  amalgamation  in  connection  with  nova- 
tion.* Amalgamation  is  not  used  in  the  United  States.  In 
England  it  seems  to  be  distinct  from  a  "  transfer  of  business."  * 
The  latter  case  is  treated  as  a  purchase,  the  former  as  a  com- 
bination. "  Consolidation "  is  common  in  the  United  States, 
but  used  only  where  there  is  a  complete  merger  of  two  com. 
panics.  It  is  defined  as  a  '•  dissolution  of  the  old  corporations  " 
and  at  the  same  instant  the  creation  of  a  new,  with  property, 
liabilities  and  stockholders  derived  from  those  thus  passing 
out  of  existence.*  Both  companies  are  empowered  to  consoli- 
date; the  debts  of  both  become  the  debts  of  the  new;  the  stock 
to  be  issued  to  the  stockholders  of  the  Macon  &  Western  is  to 
be  stock  in  the  consolidated  company;  this  is  inconsistent  with 
the  defendant's  contention  that  the  act  merely  intended  to 
allow  purchase  by  the  Central  Railroad  Company  of  the  Macon 
&  Western.  The  company  is  called  the  consolidated  company; 
stockholders  of  both  must  consent;  the  debts  of  the  old  com- 
panies are  carried  over  to  the  new.     "  It  is  impossible  to  con- 

'  Brice'9  Ultra  Vires,  509  and  note.   172;  Lawrence  v.  Lebanon  Rail]x>ad 
« Act  of  1883, 1834  Vic.  C.  61.  Ck)mpany,  80  Pa.  St.  42;  Pausel  v. 

'McMahon  y.  Morrison,  16  Indiana  Northern  Miss.  R.  R.  Ca,  42  MiBB.6d. 
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ceive  of  consolidation  if  this  be  not  one."  The  old  companies 
cease  to  exist,  not  by  express  language,  but  because  all  their 
)>roperty  and  debts  are  absorbed  in  the  consolidated  company. 
Had  a  new  name  been  taken  no  one  would  have  contended  for 
a  moment  that  the  old  Central  company  did  not  go  out  of  ex- 
istence. The  union  and  consolidation  must  be  certified  to  the 
governor  and  recorded;  this  fits  the  idea  of  a  surrender  of  the 
old  charters  and  acceptance  of  the  new;  such  formality  would 
not  be  required  upon  the  acceptance  of  a  mere  amendment  to  a 
prior  act  of  incorporation.* 


Section  Sixteen. 

Central  Railroad  &  Banking  Co.  t.  Georgia,  03  U.  8.  GC5;  reversing 

64  Oa.  401. 

Same  topic:  Consolidittion  held  so  entitled;  last  case  reyersed. 

A  company  which,  by  its  charter,  was  exempt  from  taxa- 
tion, was  authorized  to  consolidate  with  another  which  was  not. 
The  consolidation  was  effected  by  the  stockholders  of  the  latter 
company  canceling  their  stock  and  receiving  an  equivalent 
amount  in  the  stock  of  the  former  company,  which  company 
was  to  issue  a  total  amount  equal  to  the  stocks  of  both.  The 
business  and  property  was  to  continue  under  the  former  com- 
pany's name.  This  having  been  effected,  the  state  thereafter 
sought  to  tax  the  entire  properties.  The  state  supreme  court 
sustains  this  view,  but  the  United  States  supreme  court  re- 
verses the  decision  and  holds  that  so  much  of  the  property  as 
was  derived  from  the  former  company,  remains  free  from  tax, 
but  the  other  is  subject  to  t.axation. 

Whether  consolidation  works  a  dissolution  of  the  old  com- 
panies and  the  creation  of  a  new  one  dej^ends  upon  the  statute 
under  which  consolidation  takes  place,  and  the  intention  therein 
manifested.  "  If  in  the  statute  there  be  no  words  of  grant  of 
corporate  power  it  is  difficult  to  see  how  a  new  corporation  is 
created."  There  is  no  case  which  directly  decides  that  it  is." 
The  act  in  question  plainly  contemplated  no  such  result;  the 

>  Reversed,  92  U.  S.  6G5.  172;  Clearwater  v.  Meredith,  1  Wall. 

*  McMahon  v.  Morrison,   16   Ind.    40,  distinguished  as  dicta. 
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various  provisions  are  modifications  or  extensions  of  the  pre- 
existinfj^  charter,  and  do  not  contemplate  its  surrender.  The 
consolidated  road  possesses,  in  like  manner  and  to  the  same  ex- 
tent, the  privileges  and  advantages  which  each  constituent  com- 
pany had  before  the  union,^ 

Section  Seventeen, 

LoaisTille  &  N.  B.  Co.  t.  Palmer,  109  U.  S.  Ui. 

Tax  exemption  does  not  pass  by  assignment  or  by  conveyance  of  road. 

The  Alabama  &  Florida  Eailroad  Company,  incorporate 
January  8,  1853,  had  its  capital  stock  and  property  exempt 
from  taxation  and  its  officers,  etc.,  released  from  militia  and 
jury  duty  by  its  charter  and  by  the  laws  then  existing.  The 
constitution  of  the  state,  of  1868,  subjected  the  property  of  all 
corjKjrations,  except  charitable,  to  taxation.  The  road's  profH 
erty  was  sold  on  mortgage  foreclosure  December  10,  1872,  to 
the  Pensacola  &  Louisville  Railroad  Company.  The  act  incor- 
poratin^af  said  road  February  4, 1872,  stated  that  it  had  become 
the  assignee  of  the  Alabama  &  Florida  Eailroad  Co.,  and  the 
franchises  of  the  said  corporation,  and  being  in  possession  of 
and  operating  said  line  of  road,  which  corporation  was  ex- 
empt from  taxation  for  a  limited  period,  the  said  Pensacola  & 
Louisville  Railroad  Company  and  its  property,  now  owned  or 
hereafter  to  be  acquired,  shall  also  be  exempt  from  taxation 
during  the  remainder  of  said  period.  By  various  acts  and 
transfers  the  last  named  company's  property  together  with  all 
its  rights,  franchises  and  privileges  came  into  the  hands  of  the 
Louisville  &  Nashville  Railroad  Company. 

The  court,  following  Morgan  v.  Louisiana,  93  U.  S.  217,  holds 
the  original  exemption  of  the  Alabama  &  Florida  from  taxa- 
tion to  be  not  assignable;  no  words  of  assignability  are  used 
by  the  legislature  in  the  language  of  the  statute  creating  it, 
and  from  its  nature  and  context,  it  is  to  be  inferred  that  the 
exemption  of  the  property  of  the  company  was  intended  to  be 
of  the  same  character  as  that  declared  in  reference  to  its  cap- 
ital stock  and  to  its  officers,  servants  and  employes,  and  that 

*  Delaware  Railroad  Tax  Case,  18  Wall.  200;  Tomlinson  ▼.  Branch,  15 
WaU.460. 
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all  alike  were  privileges,  personal  to  the  corporation,  or  to  the 
individuals  connected  with  it  This  exemption,  therefore,  did 
not  pass  from  the  Alabama  &  Florida  Railroad  Company  to 
the  Pensacola  &  Louisville  Railroad  Company  by  the  convey- 
ances which  passed  the  title  to  the  railroad  itself,  and  the 
franchises  connected  with  and  necessarv  in  its  construction 
and  operation.  This  conclusion  is  strengthened  by  the  part  of 
the  act  which  declares  that  the  Pensacola  &  Louisville  Rail- 
road, having  become  assignee  of  the  Alabama  &  Florida,  shall 
also  be  exempt  from  taxation;  thus  raising  the  inference  that 
the  legislature  thought  a  new  grant  of  exemption  was  neces- 
sarv. 

The  exemption  from  taxation  does  not  pass  by  virtue  of  the 
conveyance  of  a  road  and  its  franchises,  but  requires  for  its 
transfer,  some  particular  and  express  description,  indicating 
unequivocally  the  intention  of  the  legislature  that  it  might 
pass  by  assignment.  The  various  acts  of  1872  and  1877,  pur- 
porting to  create  exemptions  from  taxation,  or  to  renew  to  the 
purchasing  company  the  exemption  existing  originally  in 
favor  of  the  Alabama  &  Florida  R.  R.  Company,  can  not  have 
any  efficacy;  because,  as  original  grants,  they  are  void  by  rea- 
son of  the  constitutional  prohibition  of  1868,  and  as  renewals 
thev  are  also  void,  for  the  same  reason,  inasmuch  as  renewals 
in  form,  are  in  fact  the  creation  of  newgrants;  the  inhibition  of 
the  constitution  applies  in  all  its  force,  as  it  is  said  in  Trask  v, 
Maguire,  18  Wall.  391-409,  against  the  renewal  of  an  exemp- 
tion equally  as  against  its  original  creation. 

True,  the  grant  was  valid  in  1B55,  but  it  does  not  adhere  to 
the  property  like  an  easement  or  covenant  running  with  land. 
It  is  not  an  immunity  impressed  upon  a  thing,  but  it  is  a  grant 
to  a  person  in  respect  of  a  thing;  and  such  a  grant  can  not 
have  an  existence  unless  accepted  by  some  person  capable  of 
accepting  it;  but  after  1868,  there  was  no  such  person;  for  cor- 
porations could  not  thereafter  be  created  capable  in  law  of 
holding  property  free  from  liability  to  taxation.* 

1  Exemption  from  taxation  can  not  improvements.  L.  S.  &  M.  S.  Ry. 
be  extended  to  leased  lines;  nor  to  Ck>.  v.  Grand  Rapids  (Mich.),  60  N.  W. 
prevent  special  assessmentB  for  local  R.  767. 
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Section  Eighteen. 

Moraran  t.  Louisiana,  93  U.  S.  217. 

Property  passes  to  purchaser  deprired  of  tax  exemf,tioii. 

Action  by  the  state  to  recover  taxes  assessed  on  the  railroad 
property  in  defendant's  hands,  which  he  had  obtained  in  part 
on  a  foreclosure  purchase,  and  in  part  upon  a  sheriff's  sale  or 
a  money  judgment,  and  which  property  had  formerly  belonged 
to  the  New  Orleans,  Opelousas  &  Great  Western  Railroad 
Company,  and  was  then  exempt  from  taxation.  The  mortgage 
covered  the  franchises;  the  question  is  whether  the  immunity 
from  taxation  accompanied  the  property  in  its  transfer  to  the 
defendant,  or  whether  it  was  a  mere  personal  privilege  with 
the  railroad  company  and  not  transferable.  It  can  hardly  be 
supposed  that  the  legislature  intended  that  such  exemption 
should  follow  for  all  time  the  fixtures,  vehicles,  workshops  and 
warehouses  after  they  had  ceased  to  be  the  company's  property, 
and  carry  to  other  persons  a  privilege  intended  only  for  the 
benefit  of  the  corporation.  Exemption  from  taxation  must  be 
clearly  granted;  it  will  not  be  presumed;*  the  whole  commu- 
nity is  interested  in  keeping  the  power  of  taxation  undimin- 
ished. Evidently  the  exemption  is  of  the  capital  stock,  ve- 
hicles, works,  warehouses,  etc.,  of  the  corporation,  and  only  so 
long  as  these  remain  the  corporation's  property;  thus  also  the 
officers,  etc.,  are  exempt  from  military  and  jury  duty;  but  no 
one  would  pretend  that  this  exemption  remains  after  they  are 
out  of  office.  The  exemption  is  analogous  to  that  of  individu- 
als who  have  certain  articles  exempt  from  execution,  but  after 
these  have  passed  into  other  hands  the  exemption  ceases. 

Confusion  is  often  created  from  attaching  a  vague  meaning 
to  the  term  "  franchises;  "  they  are  the  rights  which  are  essen- 
tial to  the  operation  of  the  road;  e.  g.^  the  franchise  to  run  cars, 
take  tolls,  appropriate  earth  and  gravel  for  the  bed  of  its  road, 
or  water  for  ite  engines  and  the  like,  without  which  it  would 
be  impossible  to  operate  the  road.  Immunity  from  taxation 
is  not  one  of  them.  The  former  may  be  conveyed  to  a  pur- 
chaser of  the  road  as  part  of  the  property  of  the  company;  the 

>  Proyidence  Bank  v.  Billings,  4  Pet.  561;  Tlie  Delaware  Railroad  Tax, 
18  Wall.  a06. 
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latter  is  personal,  and  incapable  of  transfer  without  express 
statutory  direction,'  and  is  not  a  franchise  of  a  railroad  cor- 
poration which  passes  as  such  without  other  description  to  a 
purchaser  of  its  property.  The  opinion  of  the  supreme  court 
of  the  state,  upholding  the  tax,  is  affirmed.* 

>  Cases  reviewed :  New  Jersey  y.  sold,  especially  in  Louisiana.  La. 
Wilson,  7  Cranch  164,  land  piir-  Statutes  1853,  1854,  1856,  Civil  Code 
chased  by  the  state  from  the  Indians;  Arts.  2449,  8183;  above  citations, 
the  exemption  was  expressly  at-  also  Trask  v.  Maguire,  18  Wall.  392; 
tax^hed  to  the  lands  and  not  to  own-  Pacific  R.  R.  v.  Maguire,  20  Wall, 
ers.  Home  of  the  Friendless  v.  86;  Bardstron,  etc.,  R.  R.  Co.  v. 
Rouse,  8  Wall.  430,  property  was  stiU  Metcalf,  4  Ky.  (Met)  199;  Allen  v. 
in  original  grantee^s  hands.  Wil-  Mont.  R  R.  Co.,  11  Ala.  437;  Pollard 
mington  R.  R.  v.  Reid,  13  Wall.  264,  v.  Maddox,  28  Ala.  321;  30  Vt.  182; 
the  legislature  has  power  to  make  an  70  Penn.  355;  St.  Paul  Co.  v.  Parker, 
exemption.  Trask  v.  Maguire,  18  14  Minn.  297;  Lacey's  Dig.  Ry.  De- 
Wall.  891,  the  new  company  was  to  cisions  753;  Union  Bank  case,  6 
have  the  ''immunities''  of  the  old;  Humph.  515;  Enfield  v.  Hart,  17 
this  would  include  the  exemption.   Conn.  40. 

but  it  was  decided  that  the  legisla-  Plaintiffs  citations  in  brief :  Only 
ture  was  prohibited  by  the  oonstitu-  by  virtue  of  an  express  authorization 
tion  from  conferring  such  privilege;  of  the  legislature  can  the  franchises 
and  that  the  same  was  not  necessary  of  a  corporation  be  divested.  This 
in  providing  for  the  sale  of  default-  was  not  the  case  at  the  sherifTs  sale, 
ing  railroads;  franchises  are  there  made  in  the  execution  of  an  ordinary 
construed  to  be  those  which  are  judgment  on  an  ordinary  debt 
essential  to  the  operation  of  the  road,  against  the  railroad  company.  1 
Humphreys  v.  Pegnes,  16  Wall  244,  Kedf.  Railw.,  c.  7,  p.  117  (Ed.  1873); 
immunity  of  particular  property  2  Id.,  c.  7,  pp.  484,  501  (Ed.  1873); 
from  taxation  is  a  privilege  which  Lacey*s  Dig.  Ry.  Decisions,  p.  292, 
may  sometimes  be  conferred  under  Nos.  4,  7,  21, 25;  Plymouth  Railroad 
that  designation.  v.  Colwell,  89  Penn.  St.  387;  State  v. 

*  Defendant's  citation  in  brief :  Rives,  5  Ired.  297;  Benedict  v.  Heine- 
The  exemption  was  authorized  and  berg,  43  Vt.  231;  State  v.  Mexican 
formed  an  inviolable  contract.  New  Gulf  R  R.  Co.,  3  Rob.  (La.)  513. 
Jersey  v.  Wilson,  7  Cranch  164;  Jef-  See  also  Nashville,  etc.,  Co.  v.  Com- 
ferson  Bank  v.  Shelly,  1  Black  536;  monwealth  (Ky).,  30  S.  W.  R,  200. 
Howe,  etc.,  v.  Rouse,  8  WalL  430;  New  corporation  does  not  get  tax  ex- 
Wilmington  R.  R.  V.  Reid,  13  Wall,  emption  of  old  unless  expressly  so 
264,  269;  Humphrey  v.  Pegnes,  16  Id.  specified.  State  v.  Anderson  (Wis)., 
244;  18  Id.  892;  20  Id.  86;  21  Id.  492;  63  N.  W.  R.  746.  A  franchise  being 
Lacey's  Dig.  Ry.  Decisions,  p.  853;  inalienable,  remains  taxable  to  the 
31  m.  484;  17  Id.  291.  vendor;  the  attempted  purchaser  can 

Exemption    from    taxation    is  a  not  be  taxed, 
franchise  that  may  be  mortgaged  and 
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Section  Nineteen. 

Wilson  T.  Gaines,  103  U.  S.  417. 

Same  topic  continued. 

Bill  to  enjoin  collection  of  taxes.  Complainant  bought  a 
railroad  upon  a  sale  held  in  pursuance  of  a  foreclosure  by  the 
state  of  its  statutory  lien;  said  lien  covered  the  entire  road, 
stock,  right  of  way,  etc.,  "  and  all  the  property  owned  by  the 
company  as  incident  to,  or  necessary  for,  its  business."  * 

Complainant  claimed  the  same  immunity  from  taxation 
which  the  original  owner  of  the  road  possessed.  This  claim  is 
denied  on  the  basis  essentially  of  Morgan  v.  Louisiana.* 
Moreover  the  lien  was  put  only  on  the  property;  it  did  not 
even,  in  express  terms,  include  the  franchises,  hence  if  there 
were  nothing  more,  it  would  be  clear  beyond  all  question  that 
the  sale  would  not  necessarily  carry  with  it  any  immunity 
from  taxation.  But  as  the  case  stands  on  demurrer,  it  is  con- 
tended that  it  is  admitted,  as  alleged  in  the  biJ,  that  the  road 
was  sold  with  its  "  franchises,  property,  rights,  privileges,  im- 
munities," etc.;  still  there  is  also  the  equally  distinct  state- 
ment that  the  sale  was  under  the  foreclosure  of  the  statutory 
lien,  and  as  that  lien  was  confined  to  "  the  property  owned  by 
the  company,  or  incident  to,  or  necessary  for,  its  business,"  it 
will  not  be  presumed  that  more  was  sold  than  the  lien  covered. 
The  unreported  case  cited  to  the  contrary,  from  the  state  su- 
preme court,'  distinctly  adjudges  that  all  the  "  rights,  fran- 
chises, privileges  and  immunities  as  defined  by  the  charter  and 
laws,  and  the  decree  in  the  cause,  passed  to  and  vested  in  the 
new  company."  But  the  bill  in  this  case  states  nothing  of 
the  sort;  it  does  not  say  what  the  decree  was,  but  only  what 
was  sold;  and  it  can  not  be  presumed  that  more  was  sold  than 
the  lien  to  be  adjudicated  upon  implied. 

1  Acts  of  1851-2,  c.  151,  Sees.  1,  4,  *The  Knozvme  &  Ohio  Railroad 
pp.  804-206.  Company  v.  Hicks,  Supreme  Court 

^  9a  U.  S.  217.  Tennessee,  September  term,  1877. 
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Section  Twentt. 
Mempliis  ft  L.  B.  B.  Co.  r.  Berrj,  112  U.  S.  609;  5  a  C.  R.  299. 

Foreelosnre  purehMers,  forming  reorgranized  eompanj,  are  not  enti- 
tled to  <lriginal  exemption. 

A  special  statute  in  1853,  under  which  a  railroad  company 
.was  organized,  contained  provisions  exempting  it  from  taxa- 
tion, and  allowing  it  to  borrow  money  on  its  cnarter  and  works. 
The  company  made  a  mortgage  upon  its  property,  and  included 
therein  its  charter,  and  all  the  rights  and  privileges  and  fran- 
chises thereof.  This  mortgage  was  foreclosed  and  the  prop- 
erty bid  in  by  a  committee  in  trust  for  the  holders  of  the  bonds 
by  it  secured.  These  bondholders  then,  in  1877,  filed  articles 
of  association,  purporting  to  be  under  the  original  act  of  1853, 
called  themselves  by  the  same  name  "  as  reorganized,"  caused 
the  property,  etc.,  to  be  conveyed  to  them,  and  thereupon  they 
claimed  to  be  entitled  to  the  exemption  from  taxation  con- 
tained in  the  act  of  1853.  Their  position  was,  in  brief,  that 
as  the  original  company  was  authorized  to  mortgage  its  char- 
ter and  franchises,  and  as  they  were  now  the  owners  thereof, 
they  were  entitled  to  all  the  benefits  therein  granted;  this  very 
plausible  view,  however,  failed  to  persuade  the  court,  which 
says  that  it  is  not  claimed  that  the  present  corporation  is  the 
identical  body  with  the  original  one,  for  that  would  involve  an 
assumption  of  the  debts  thereof;  but  it  is  insisted  that  the  pres- 
ent corporation  stands  in  lieu  of  the  original  one,  and  is  ^'  en- 
titled to  all  the  provisions  of  the  charter,  by  relation  to  its 
date,  as  though  it  had  been  originally  organized  under  it.  But 
such  a  construction  of  the  words  authorizing  a  mortgage  of  the 
charter  and  works  of  the  company  is,  in  our  opinion,  beyond 
the  intention  of  the  law,  and  altogether  inadmissible.  There 
is  no  express  grant  of  corporate  existence  to  any  new  body." 
Grant  of  corporate  existence  is  never  implied;*  nor  can  it  be 
transferred  from  one  corporation  to  another.*  The  franchises 
of  the  corporation  are  distinguishable  from  the  franchise  to  be 
a  corporation;  the  former  are  the  property  of  the  corporation, 

1  Central  K.  &  B.  Co.  v.  Georgia,  HaU  ▼.  Sullivan  B.  Co.,  21  Law  Rep. 

92  U.  S.  665-670.  188;  2  Red.  Am.  Cas.  621;  1  Brunner's 

•  Com.  V.  Smith,  10  AUen  448-465;  CoUected  Cases  618. 
86 
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the  latter  is  the  property  of  the  stockholders.  If  the  mort- 
gage and  sale  of  the  charter  creates  a  new  corporation,  what 
becomes  of  the  old  one  ?  If  it  abides,  as  it  may,  for  the  pur- 
pose of  responding  to  obligations  or  of  owning  property  not 
covered  by  the  mortgage,  then  there  would  be  two  cor- 
porations under  the  same  charter;  and  though  there  might 
be  authority  in  such  case  for  judgment  of  dissolution  of  the 
original  corporation,  yet,  until  such  judgment,  it  must  be  re- 
garded as  still  existing/  The  real  effect  is  the  abandonment 
of  the  old  charter  by  the  corporators,  and  a  grant  de  novo^  of  a 
similar  charter  to  the  so-called  transferees  or  purchaseri,' 


Section  Twenty-One. 

Trask  t.  Maguire,  18  Wall.  891. 

State  bnjin?  in  a  road  on  foreclosure  of  its  own  lien,  tlierebj  deprf Tes 

it  of  tax  exemption. 

Bill  to  enjoin  the  collection  of  a  tax  on  railroad  property, 
which,  in  the  hands  of  the  original  owner,  was  exempt  from 
taxation. 

The  state  aided  in  the  construction  of  the  original  road  and 
preserved  a  statutory  lien,  for  its  advances,  upon  the  road  and 
its  appurtenances,  authorizing  a  sale  thereunder,  in  case  of  de- 
fault in  payment. 

Thereafter,  in  1865,  the  new  constitution  was  adopted  which 
prohibits  exemption  from  taxation,  and  an  ordinance  was  also 
adopted,  as  part  of  the  constitution,  providing  for  the  sale  of 
the  property  and  franchises  of  defaulting  railroads.  The 
judges  of  the  supreme  court,  having  been  called  on  for  an 
opinion,  gave  it  by  saying  that  whenever  such  defaulting  road 
is  sold  and  the  state  becomes  the  purchaser,  the  state  must, 

"  Coe  V.  Ck)lumbus  P.  &  O.  R.  Co.,  S.  W.  R  989.    Nor  by  grant  to  asuc- 

10  Ohio  St.  872-386.  cessor  of  aU  the  rights  and  franchises 

•  State   V.   Sherman,    5{2    Ohio  St.  of  a  former   corporation    with  pro- 

411-428;  Raibroad  Co.  v.  G^rgia,  98  viao  it  should  be  subject  to  the  gen- 

U.  S.  859.  eral   raikoad  laws.    Norfolk  &  W. 

Immunity  from  taxation  being  per-  R.  Co.  v.  Pendleton,  16  S.  C.  R.  418. 

sonal,  can  not  be  transferred  by  sale  It  does  not  attach  to  nor  pass  with 

of  charter  without  consent  of  state,  the  property.    Bloxham  v.  F.  C.  & 

State  y.  Mercantile  Bank  (Tenn.),  81  P.  R.  Co.  (Fla.),  17  S.  R.  903. 
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when  again  selling  such  road,  reserve  a  lien,  but  otherwise  it 
was  not  restricted  as  to  the  terms  and  conditions  of  such  sale. 

Thereafter  the  state  foreclosed  its  lien;  advertising  for  sale 
the  roads,  *'  their  appurtenances,  rolling  stock,  and  property 
of  every  description,  and  all  rights  and  franchises,"  and  the 
act  under  which  the  proceedings  were  had,  provided  that  the 
purchaser  was  to  have  all  the  rights,  franchises,  privileges  and 
immunities  which  were  had  and  enjoyed  by  the  original  cor- 
poration under  the  ^charter  and  the  laws  amendatory  thereof. 

Another  act  provided  for  the  incorporation  of  purchasers  of 
any  railroad  "  which  has  heretofore  or  may  hereafter  become 
forfeited  to  and  sold  by  the  state;"  and  gave  such  corporation 
the  same  power,  franchises,  rights  and  privileges,  and  made  it 
subject  to  the  same  liabilities  and  restrictions  as  the  corporation 
to  which  it  became  successor,  into  and  over  the  property  and 
franchises  forfeited  and  sold. 

The  state  bought  the  railroad  and  its  appurtenances  at  the 
sale  under  the  lien;  the  commissioners  acting  for  the  state  sold 
it  to  three  persons,  who  sold  it  to  Allen,  and  he  organized  him- 
self and  certain  others,  including  complainant,  into  a  new  cor- 
poration having  the  same  name  as  the  old. 

Complainant  contended  that  the  state  meant  to.retain  in  its 
lien,  and  in  turn  sell  again,  all  the  immunities,  including  ex- 
emption from  taxation;  as  it  was  this  which  gave  additional 
value  and  hence  greater  security.  Also  that  appurtenance 
would  include  immunity.' 

The  court  holds  to  the  contrary.  However  broad  the  adver- 
tisement for  the  sale,  the  interest  sold  could  not  extend  beyond 
the  property  upon  which  the  state  at  the  time  held  a  lien,  and 
this  was  the  entire  road  of  the  company  and  its  appurtenances. 
It  need  not  be  considered  what  the  effect  would  have  been  had 
the  sale  been  to  a  third  person.  The  sale  was  to  the  state 
itself  and  with  that  the  immunity  ceased. 

The  state  thenceforth  held  the  property  free  from  taxation, 
not  by  virtue  of  any  previous  stipulation  with  the  company, 
but  as  all  property  of  the  state  is  thus  exempt.  The  state 
thereafter  sold  the  property,  and  its  commissioners,  acting  in 
accordance  with  the  statutes,  purported  to  have  conferred  upon 

'  Pickering  v.  Steplee,  5   Sergeant  &  Rawle,  107;   Bouvier's  Law  Dic- 
tionary, title  "Appurtenances." 
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the  purchasers  an  exemption  from  taxation.  This  they  could 
not  do;  the  new  constitution  going  into  effect  prior  to  said 
sale  prevents  any  such  exemption.  The  answers  of  the  su- 
preme court  judges  that  the  legislature  is  unrestricted  as  to 
the  time,  terms  and  conditions  of  the  sale,  mean  only  to  say 
that  aside  from  reserving  its  lien,  the  sale  is  otherwise  at  the 
state's  discretion,  and  not  restricted  by  the  ordinance;  the 
judges  were  not  called  upon  to  give,  and  did  not  give,  any 
opinion  as  to  the  constitutional  clause  now  in  question.  The 
ordinance,  when  saying  that  the  general  assembly  shall  pro- 
vide by  law  how  railroads  shall  be  sold,  must  have  meant  such 
law  as  could  constitutionally  be  passed.  The  provision  for 
sale  of  the  franchises  with  the  roads,  does  not  require  immu- 
nity from  taxation  to  be  embraced  with  them.  The  franchises 
meant  are  evidently  those  which  are  essential  to  its  operation 
and  without  which  it  would  be  valueless,  such  as  the  franchise 
to  run  cars,  to  take  tolls  and  the  like.  The  ordinance  could 
not  have  meant  to  sanction  the  renewal  of  an  exemption  which 
had  once  ceased  to  exist,  and  which  the  constitution  declared 
should  never  thereafter  be  created.  The  inhibition  applies 
equally  against  a  renewal  as  against  an  original  creation. 


Section  Twenty-Two. 

Charlotte,  C.  &  A.  B.  Co.  t.  Gibbes,  4  S.  E.  49. 
Consolidation  is  not  entitled  to  constitaent's  exemption. 

Two  companies,  exempt  by  their  charter  from  the  tax  con- 
tained in  section  41  of  the  act  of  1841,  consolidate;  it  is  held 
that  they  are  thereby  dissolved,  and  a  new  and  distinct  com- 
pany is  formed,  which  company  derives  its  powers  from  the  act 
under  which  it  is  organized  and  not  from  the  original  charters, 
and  such  company's  rights  are  measured  by  the  laws  in  force 
at  the  time  of  the  consolidation,  according  to  which  it  is  not 
exempt  from  the  tax. 
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Secjtion  Twbnty-Thbee. 
Kallroad  Companj  t.  Georiria,  98  U.  S.  859. 

Consolldatloii  becomes  snbjeet  to  state's  right  to  alter  charter  and  to 
impose  tax,  althongrh  constltaents  were  not,  because  formed 
prior  to  state's  reseryation  of  right  being  adopted. 

The  Savannah,  Albany  &  Gulf  E.  R.  Co.,  and  the  Atlantic  & 
Gulf  Railroad  Company  were,  by  charter,  exempt  from  taxa- 
tion in  excess  of  a  certain  limit.  Upon  April  18,  1863,  the 
legislature  passed  an  act  allowing  them  to  consolidate,  and 
when  consolidated  they  should  be  known  as  "  The  Atlantic  & 
Gulf  Railroad  Company."  The  act  provided  that  neither  com- 
pany should  be  released  from  any  contract,  but  that  this  com- 
pany should  be  liable  on  the  same. 

It  was  also  enacted  that  the  stockholders  of  said  consoli- 
dated company,  by  such  corporate  name  and  in  such  corporate 
capacity,  should  be  capable  in  law  to  have  property,  sue  and 
be  sued,  etc. 

It  was  also  enacted  that  the  f  everal  immunities,  franchises 
and  privileges  granted  to  the  said  roads,  by  their  original  char- 
ters and  amendments,  and  the  liabilities  therein  imposed,  should 
continue  in  force,  except  so  far  as  they  might  be  inconsistent 
with  the  act  of  consolidation. 

From  these  provisions  the  court  arrives  at  the  conclusion 
that  the  old  companies  passed  out  of  existence  and  that  the 
result  is  a  new  and  different  company;  it  would  be  entitled  to 
the  exemption  from  taxation  enjoyed  by  the  original  compa- 
nies, because  all  privileges  of  the  old  companies  were  conferred 
upon  the  new  by  said  act  of  1863;  but  inasmuch  as  said  act 
was  passed  subsequently  to  January  1,  1863,  and  on  that  date 
the  code  went  into  effect,  by  which  the  legislature  reserved 
the  right  to  change  or  withdraw  all  private  charters,  it  fol- 
lowed that  the  state,  by  its  subsequent  act  of  February  28, 
1874,  had  the  right  to  deprive  the  company  of  its  exemption 
from  taxation.  It  is  held  that  the  company  is  no  longer 
drawing  its  existence  from  the  charters  existing  prior  to  1 863 
(which  the  state  would  have  been  powerless  to  impair),  but  en- 
tirely from  the  act  of  April  18,  1863. 

The  test  of  the  question  is  so  clearly  stated,  that  it  may  be 
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well  to  epitomize  it  here.  The  question  is,  was  a  new  com- 
pany created,  or  was  it  a  mere  alliance  between  two  old  ones, 
each  preserving  its  identity  and  distinctive  existence  i  or  again, 
was  it  the  absorption  of  one  by  another,  the  former  being  dis- 
solved, the  latter  continuing  to  exist?  Evidently,  the  legis- 
lative intent  was  to  create  a  new  company;  one  capital  was 
made  in  place  of  two.  The  separate  capitals  going  out  of  ex- 
istence, those  companies  could  not  continue  their  separate  being. 
True,  the  old  com]>anies  are  declared  not  to  be  released  from 
their  debts,  but  it  is  also  said  that  '^  this  company  (the  one 
created  by  the  act)  shall  be  hable  on  the  same."  The  new 
company  is  thus  distinguished  from  the  two  old  ones.  The 
contracts  are  mentioned  only  to  authorize  their  novation.  The 
act  mentions  the  original  charters,  hence  must  have  contem- 
plated a  later  charter.  The  act  conferred  all  the  usual  cor- 
porate powers  upon  the  consolidated  stockholders,  evidently 
for  the  purpose  of  creating  a  corporation;  it  would  otherwise 
be  meaningless;  it  would  be  unnecessary  to  grant  corporate 
powers  if  the  two  original  companies,  possessing  these  already, 
were  not  to  be  dissolved  but  were  to  continue  in  being.  The 
effect  of  consolidation  is  to  be  distinguished  from  the  merger 
of  one  company  into  another.  It  is  a  necessary  result  of  con- 
solidation that  the  original  companies  are  dissolved,  and  a  new 
corporation  ci*eated  out  of  their  elements.  Each  set  of  stock- 
holders is  shorn  of  the  power,  which,  as  a  body,  they  had  before. 
Its  action  is  controlled  by  a  power  outside  of  itself.  Neither 
set  can  thereafter  i)erform  any  duty  of  building  or  managing 
the  road,  which,  before  such  consolidation,  it  could  and  should 
have  done.  Their  powers,  franchises,  privileges,  duties,  are 
gone  into  the  new  organization,  having  its  existence  under  the 
consolidation  act.  Nothing  remains  of  the  old  companies. 
They  must  have  passed  out  of  existence  and  the  new  company 
must  have  succeeded  them. 

Section  Twenty-Four. 
St.  Lonls,  I.  M.  &  S.  By.  Co.  t.  Berrj,  113  U.  8  465. 

Constitaent  exempt  orgranlzed  before  constitution  adopted;  eonsoll- 
dation  orgranized  thereafter  is  not  exempt. 

The  charter  of  1853,  of  the  Cairo  &  Fulton  Railroad  Com- 
pany, exempted  the  road  from  taxation.    The  constitution  of 
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the  state,  of  1868,  declares  that  the  property  of  corporations 
now  existing  or  hereafter  created,  shall  forever  be  subject  to 
taxation  the  same  as  that  of  individuals.  On  May  4, 1874,  the 
road  was  consolidated  with  the  St.  Louis  &  Iron  Mountain 
Railroad  Company,  forming  thereby  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company.  It  is  held  that  this  last 
named  company  has  not  obtained  the  exemption  from  taxa- 
tion. That  the  last  resultant  company  is  a  new  company, 
created  in  1874,  and  hence  subject  to  the  provisions  of  the 
constitution  of  1868.  This  conclusion  is  reached  from  the 
following  considerations :  the  consolidated  company,  viz.,  St. 
Louis,  Iron  Mountain  &  Southern  Railroad  Company,  is  not 
the  identical  corporation  which  was  the  Cairo  &  Fulton  Rail- 
road Company.  It  is  in  several  clauses  spoken  of  as  "  the  new 
company,"  in  the  sundry  resolutions  and  contracts.  The  two 
constituent  companies  agree  to  become  one  corporation,  and  a 
new  name  is  given  to  the  "new  corporation."  The  capital 
stock  is  made  different  from  that  of  either  or  the  aggregate  of 
both  of  the  old  companies.  All  property  of  either  company 
is  declared  to  be  conveyed  to  the  new  corporation.  The  new 
corporation  must  consequently  be  deemed  as  having  its  origin 
and  existence  as  of  May  4,  1874,  and  hence  subject  to  the  tax- 
ation clause  contained  in  the  constitution  of  1868.  Nor  is 
this  view  in  the  least  weakened  by  the  fact  that  the  charter 
of  1853  gave  the  Cairo  &  Fulton  Railroad  Company  the  right 
thereafter  to  consolidate  with  other  roads,  and  hence  that  this 
right  of  consolidation  was  thus  secured  by  contract  with  the 
state,  which  contract  the  state  could  not  thereafter  impair  by 
legislative  or  constitutional  provision.  Truly  such  contract 
exists,  and  it  gives  the  irrevocable  right  to  consolidate;  but 
such  consolidation,  whenever  it  occurs,  can  be  with  only  such 
powers  and  privileges  as  at  the  time  of  the  consolidation  may 
be  within  the  power  of  the  state  to  confer,  and  lawful  for  the 
new  corporation  to  accept.  It  must  be  presumed  that,  when 
the  original  corporation  entered  into  the  consolidation,  it  did 
so  in  full  view  of  the  existing  law,  and  with  the  intention  of 
forming  a  new  corporation,  such  as  the  constitution  and  laws 
of  the  state  at  that  time  permitted;  and  that  is  the  legal  effect 
of  the  transaction.  This  decision,  denying  to  the  new  corpo- 
ration any  exemption  privileges,  whatsoever,  of  the  old  cor- 
poration,  makes  it  unnecessary  to  decide,  says  the  court, 


566  CONCERNING    TAXATION. 

well  to  epitomize  it  here.  The  question  is,  was  a  new  com- 
pany created,  or  was  it  a  mere  alliance  between  two  old  ones, 
each  preserving  its  identity  and  distinctive  existence  ?  or  again, 
was  it  the  absorption  of  one  by  another,  the  former  being  dis- 
solved, the  latter  continuing  to  exist?  Evidently,  the  legis- 
lative intent  was  to  create  a  new  company;  one  capital  was 
made  in  place  of  two.  The  separate  capitals  going  out  of  ex- 
istence, those  companies  could  not  continue  their  sepaiate  being. 
True,  the  old  companies  are  declared  not  to  be  released  from 
their  debts,  but  it  is  also  said  that  ^'  this  company  (the  one 
created  by  the  act)  shall  be  liable  on  the  same."  The  new 
company  is  thus  distinguished  from  the  two  old  ones.  The 
contracts  are  mentioned  onlv  to  authorize  their  novation.  The 
act  mentions  the  original  charters,  hence  must  have  contem- 
plated a  later  charter.  The  act  conferred  all  the  usual  cor- 
porate powers  upon  the  consolidated  stockholders,  evidently 
for  the  purpose  of  creating  a  corporation;  it  would  otherwise 
be  meaningless;  it  would  be  unnecessary  to  grant  corporate 
powers  if  the  two  original  companies,  possessing  these  already, 
were  not  to  be  dissolved  but  were  to  continue  in  being.  The 
effect  of  consolidation  is  to  be  distinguished  from  the  merger 
of  one  company  into  another.  It  is  a  necessary  result  of  con- 
solidation that  the  original  companies  are  dissolved,  and  a  new 
corporation  created  out  of  their  elements.  Each  set  of  stock- 
holders is  shorn  of  the  power,  which,  as  a  body,  they  had  before. 
Its  action  is  controlled  by  a  power  outside  of  itself.  Neither 
set  can  thereafter  perform  any  duty  of  building  or  managing 
the  road,  which,  before  such  consolidation,  it  could  and  should 
have  done.  Their  powers,  franchises,  privileges,  duties,  are 
gone  into  the  new  organization,  having  its  existence  under  the 
consolidation  act.  Nothing  remains  of  the  old  companies. 
They  must  have  passed  out  of  existence  and  the  new  company 
must  have  succeeded  them. 

Section  Twenty-Four. 
St.  Lonis,  I.  M.  &  S.  Ry.  Co.  t.  Berrj,  113  U.  S  465. 

Constitaent  exempt  organized  before  congtitation  adopted;  eonsoll- 
dation  organized  thereafter  is  not  exempt. 

The  charter  of  1853,  of  the  Cairo  &  Fulton  Railroad  Com- 
pany, exempted  the  road  from  taxation.    The  constitution  of 
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the  state,  of  1868,  declares  that  the  property  of  corporations 
now  existing  or  hereafter  created,  shall  forever  be  subject  to 
taxation  the  same  as  that  of  individuals.  On  May  4, 1874,  the 
road  was  consolidated  w^ith  the  St.  Louis  &  Iron  Mountain 
Railroad  Company,  forming  thereby  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company.  It  is  held  that  this  last 
named  company  has  not  obtained  the  exemption  from  taxa- 
tion. That  the  last  resultant  company  is  a  new  company, 
created  in  1874,  and  hence  subject  to  the  provisions  of  the 
constitution  of  1868.  This  conclusion  is  reached  from  the 
following  considerations :  the  consolidated  company,  viz.,  St. 
Louis,  Iron  Mountain  &  Southern  Railroad  Company,  is  not 
the  identical  corporation  which  was  the  Cairo  &  Fulton  Rail- 
road Company.  It  is  in  several  clauses  spoken  of  as  "  the  new 
company,"  in  the  sundry  resolutions  and  contracts.  The  two 
constituent  companies  agree  to  become  one  corporation,  and  a 
new  name  is  given  to  the  "new  corporation."  The  capital 
stock  is  made  different  from  that  of  either  or  the  aggregate  of 
both  of  the  old  companies.  All  property  of  either  company 
is  declared  to  be  conveyed  to  the  new  corporation.  The  new 
corporation  must  consequently  be  deemed  as  having  its  origin 
and  existence  as  of  May  4,  1874,  and  hence  subject  to  the  tax- 
ation clause  contained  in  the  constitution  of  1868.  Nor  is 
this  view  in  the  least  weakened  by  the  fact  that  the  charter 
of  1853  gave  the  Cairo  &  Fulton  Railroad  Company  the  right 
thereafter  to  consolidate  with  other  roads,  and  hence  that  this 
right  of  consolidation  was  thus  secured  by  contract  with  the 
state,  which  contract  the  state  could  not  thereafter  impair  by 
legislative  or  constitutional  provision.  Truly  such  contract 
exists,  and  it  gives  the  irrevocable  right  to  consolidate;  but 
such  consolidation,  whenever  it  occurs,  can  be  with  only  such 
powers  and  privileges  as  at  the  time  of  the  consolidation  may 
be  within  the  power  of  the  state  to  confer,  and  lawful  for  the 
new  corponition  to  accept.  It  must  be  presumed  that,  when 
the  original  corporation  entered  into  the  consolidation,  it  did 
so  in  full  view  of  the  existing  law,  and  with  the  intention  of 
forming  a  new  corporation,  such  as  the  constitution  and  laws 
of  the  state  at  that  time  permitted;  and  that  is  the  legal  effect 
of  the  transaction.  This  decision,  denying  to  the  new  corpo- 
ration any  exemption  privileges,  whatsoever,  of  the  old  cor- 
poration, makes  it  unnecessary  to  decide,  says  the  court, 
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well  to  epitomize  it  here.  The  question  is,  was  a  new  com- 
pany created,  or  was  it  a  mere  alliance  between  two  old  ones, 
each  preserving  its  identity  and  distinctive  existence  ?  or  again, 
was  it  the  absorption  of  one  by  another,  the  former  being  dig- 
solved,  the  latter  continuing  to  exist?  Evidently,  the  legis- 
lative intent  was  to  create  a  new  company;  one  capital  was 
made  in  place  of  two.  The  separate  capitals  going  out  of  ex- 
istence, those  companies  could  not  continue  their  sepai ate  being. 
True,  the  old  companies  are  declared  not  to  be  released  from 
their  debts,  but  it  is  also  said  that  ^^  this  company  (the  one 
created  by  the  act)  shall  be  liable  on  the  same."  The  new 
company  is  thus  distinguished  from  the  two  old  ones.  The 
contracts  are  mentioned  only  to  authorize  their  novation.  The 
act  mentions  the  original  charters,  hence  must  have  contem- 
plated a  later  charter.  The  act  conferred  all  the  usual  cor- 
porate powers  upon  the  consolidated  stockholders,  evidently 
for  the  purpose  of  creating  a  corporation;  it  would  otherwise 
be  meaningless;  it  would  be  unnecessary  to  grant  corporate 
powers  if  the  two  original  companies,  possessing  these  already, 
were  not  to  be  dissolved  but  were  to  continue  in  being.  The 
effect  of  consolidation  is  to  be  distinguished  from  the  merger 
of  one  company  into  another.  It  is  a  necessary  result  of  con- 
solidation that  the  original  companies  are  dissolved,  and  a  new 
corporation  created  out  of  their  elements.  Each  set  of  stock- 
holders is  shorn  of  the  power,  which,  as  a  body,  they  had  before. 
Its  action  is  controlled  by  a  power  outside  of  itself.  Neither 
set  can  thereafter  perform  any  duty  of  building  or  managing 
the  road,  which,  before  such  consolidation,  it  could  and  should 
have  done.  Their  powers,  franchises,  privileges,  duties,  are 
gone  into  the  new  organization,  having  its  existence  under  the 
consolidation  act.  Nothing  remains  of  the  old  companies. 
They  must  have  passed  out  of  existence  and  the  new  company 
must  have  succeeded  them. 

Section  Twenty-Four. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  y.  Berry,  113  U.  S  465. 

Constitaent  exempt  organized  before  congtitation  adopted;  consoli- 
dation organized  thereafter  is  not  exempt. 

The  charter  of  1853,  of  the  Cairo  &  Fulton  Railroad  Com- 
pany, exempted  the  road  from  taxation.    The  constitution  of 


CONCERNING    TAXATION.  5C7 

the  state,  of  1868,  declares  that  the  property  of  corporations 
now  existing  or  hereafter  created,  shall  forever  be  subject  to 
taxation  the  same  as  that  of  individuals.  On  May  4, 1874,  the 
road  was  consolidated  with  the  St.  Louis  &  Iron  Mountain 
Railroad  Company,  forming  thereby  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company.  It  is  held  that  this  last 
named  company  has  not  obtained  the  exemption  from  taxa- 
tion. That  the  last  resultant  company  is  a  new  company, 
created  in  1874,  and  hence  subject  to  the  provisions  of  the 
constitution  of  1868.  This  conclusion  is  reached  from  the 
following  considerations :  the  consolidated  company,  viz.,  St. 
Louis,  Iron  Mountain  &  Southern  Railroad  Company,  is  not 
the  identical  corporation  which  was  the  Cairo  &  Fulton  Rail- 
road Company.  It  is  in  several  clauses  spoken  of  as  "  the  new 
company,"  in  the  sundry  resolutions  and  contracts.  The  two 
constituent  companies  agree  to  become  one  corporation,  and  a 
new  name  is  given  to  the  "new  corporation."  The  capital 
stock  is  made  different  from  that  of  either  or  the  aggregate  of 
both  of  the  old  companies.  All  property  of  either  company 
is  declared  to  be  conveyed  to  the  new  corporation.  The  new 
corporation  must  consequently  be  deemed  as  having  its  origin 
and  existence  as  of  May  4,  1874,  and  hence  subject  to  the  tax- 
ation clause  contained  in  the  constitution  of  1868.  Nor  is 
this  view  in  the  least  weakened  by  the  fact  that  the  charter 
of  1853  gave  the  Cairo  &  Fulton  Railroad  Company  the  right 
thereafter  to  consolidate  with  other  roads,  and  hence  that  this 
right  of  consolidation  was  thus  secured  by  contract  with  the 
state,  which  contract  the  state  could  not  thereafter  impair  by 
legislative  or  constitutional  provision.  Truly  such  contract 
exists,  and  it  gives  the  irrevocable  right  to  consolidate;  but 
such  consolidation,  whenever  it  occurs,  can  be  with  only  such 
powers  and  privileges  as  at  the  time  of  the  consolidation  may 
be  within  the  power  of  the  state  to  confer,  and  lawful  for  the 
new  corponition  to  accept.  It  must  be  presumed  that,  when 
the  original  corporation  entered  into  the  consolidation,  it  did 
so  in  full  view  of  the  existing  law,  and  with  the  intention  of 
forming  a  new  corporation,  such  as  the  constitution  and  laws 
of  the  state  at  that  time  permitted;  and  that  is  the  legal  effect 
of  the  transaction.  This  decision,  denying  to  the  new  corpo- 
ration any  exemption  privileges,  whatsoever,  of  the  old  cor- 
poration,  makes  it  unnecessary  to  decide,  says  the  court, 
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well  to  epitomize  it  here.  The  question  is,  was  a  new  com- 
pany created,  or  was  it  a  mere  alliance  between  two  old  ones, 
each  preserving  its  identity  and  distinctive  existence  ?  or  again, 
was  it  the  absorption  of  one  by  another,  the  former  being  dis- 
solved, the  latter  continuing  to  exist  ?  Evidently,  the  legis- 
lative intent  was  to  create  a  new  company;  one  capital  was 
made  in  place  of  two.  The  separate  capitals  going  out  of  ex- 
istence, those  companies  could  not  continue  their  sepai ate  being. 
True,  the  old  companies  are  declared  not  to  be  released  from 
their  debts,  but  it  is  also  said  that  ^^  this  company  (the  one 
created  by  the  act)  shall  be  liable  on  the  same."  The  new 
company  is  thus  distinguished  from  the  two  old  ones.  The 
contracts  are  mentioned  only  to  authorize  their  novation.  The 
act  mentions  the  original  charters,  hence  must  have  contem- 
plated a  later  charter.  The  act  conferred  all  the  usual  cor- 
porate powers  upon  the  consolidated  stockholders,  evidently 
for  the  purpose  of  creating  a  corporation;  it  would  otherwise 
be  meaningless;  it  would  be  unnecessary  to  grant  corporate 
powers  if  the  two  original  companies,  possessing  these  already, 
were  not  to  be  dissolved  but  were  to  continue  in  being.  The 
effect  of  consolidation  is  to  be  distinguished  from  the  merger 
of  one  company  into  another.  It  is  a  necessary  result  of  con- 
solidation that  the  original  companies  are  dissolved,  and  a  new 
corporation  created  out  of  their  elements.  Each  set  of  stock- 
holders is  shorn  of  the  power,  which,  as  a  body,  they  had  before. 
Its  action  is  controlled  by  a  power  outside  of  itself.  Neither 
set  can  thereafter  perform  any  duty  of  building  or  managing 
the  road,  which,  before  such  consolidation,  it  could  and  should 
have  done.  Their  powers,  franchises,  privileges,  duties,  are 
gone  into  the  new  organization,  having  its  existence  under  the 
consolidation  act.  Nothing  remains  of  the  old  companies. 
They  must  have  passed  out  of  existence  and  the  new  company 
must  have  succeeded  them. 

Section  Twenty-Four. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  t.  Berry,  113  U.  S  465. 

Constitaent  exempt  organized  before  eonstitution  adopted;  consoli- 
dation organized  tliereafter  is  not  exempt. 

The  charter  of  1853,  of  the  Cairo  &  Fulton  Railroad  Com- 
pany, exempted  the  road  from  taxation.    The  constitution  of 
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the  state,  of  1868,  declares  that  the  property  of  corporations 
now  existing  or  hereafter  created,  shall  forever  be  subject  to 
taxation  the  same  as  that  of  individuals.  On  May  4, 1874,  the 
road  was  consolidated  with  the  St.  Louis  &  Iron  Mountain 
Railroad  Company,  forming  thereby  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company.  It  is  held  that  this  last 
named  company  has  not  obtained  the  exemption  from  taxa- 
tion. That  the  last  resultant  company  is  a  new  company, 
created  in  1874,  and  hence  subject  to  the  provisions  of  the 
constitution  of  1868.  This  conclusion  is  reached  from  the 
following  considerations :  the  consolidated  company,  viz.,  St. 
Louis,  Iron  Mountain  &  Southern  Railroad  Conjpany,  is  not 
the  identical  corporation  which  was  the  Cairo  &  Fulton  Rail- 
road Company.  It  is  in  several  clauses  spoken  of  as  "  the  new 
company,"  in  the  sundry  resolutions  and  contracts.  The  two 
constituent  companies  agree  to  become  one  corporation,  and  a 
new  name  is  given  to  the  "new  corporation."  The  capital 
stock  is  made  different  from  that  of  either  or  the  aggregate  of 
both  of  the  old  companies.  All  property  of  either  company 
is  declared  to  be  conveyed  to  the  new  corporation.  The  new 
corporation  must  consequently  be  deemed  as  having  its  origin 
and  existence  as  of  May  4,  1874,  and  hence  subject  to  the  tax- 
ation clause  contained  in  the  constitution  of  1868.  Nor  is 
this  view  in  the  least  weakened  by  the  fact  that  the  charter 
of  1853  gave  the  Cairo  &  Fulton  Railroad  Company  the  right 
thereafter  to  consolidate  with  other  roads,  and  hence  that  this 
right  of  consolidation  was  thus  secured  by  contract  with  the 
state,  which  contract  the  state  could  not  thereafter  impair  by 
legislative  or  constitutional  provision.  Truly  such  contract 
exists,  and  it  gives  the  irrevocable  right  to  consolidate;  but 
such  consolidation,  whenever  it  occurs,  can  be  with  only  such 
powers  and  privileges  as  at  the  time  of  the  consolidation  may 
be  within  the  power  of  the  state  to  confer,  and  lawful  for  the 
new  corponition  to  accept.  It  must  be  presumed  that,  when 
the  original  corporation  entered  into  the  consolidation,  it  did 
so  in  full  view  of  the  existing  law,  and  with  the  intention  of 
forming  a  new  corporation,  such  as  the  constitution  and  laws 
of  the  state  at  that  time  permitted;  and  that  is  the  legal  effect 
of  the  transaction.  This  decision,  denying  to  the  new  corpo- 
ration any  exemption  privileges,  whatsoever,  of  the  old  cor- 
poration, makes  it  unnecessary  to  decide,  says  the  court, 


566  CONCERNING    TAXATION. 

well  to  epitomize  it  here.  The  question  is,  was  a  new  com- 
pany created,  or  was  it  a  mere  alliance  between  two  old  ones, 
each  preserving  its  identity  and  distinctive  existence  ?  or  again, 
was  it  the  absorption  of  one  by  another,  the  former  being  dis- 
solved, the  latter  continuing  to  exist?  Evidently,  the  legis- 
lative intent  was  to  create  a  new  company;  one  capital  was 
made  in  place  of  two.  The  separate  capitals  going  out  of  ex- 
istence, those  companies  could  not  continue  their  sepaiate  being. 
True,  the  old  companies  are  declared  not  to  be  released  from 
their  debts,  but  it  is  also  said  that  ^'  this  company  (the  one 
created  by  the  act)  shall  be  liable  on  the  same."  The  new 
company  is  thus  distinguished  from  the  two  old  ones.  The 
contracts  are  mentioned  only  to  authorize  their  novation.  The 
act  mentions  the  original  charters,  hence  must  have  contem- 
plated a  later  charter.  The  act  conferred  all  the  usual  cor- 
porate powers  upon  the  consolidated  stockholders,  evidently 
for  the  purpose  of  creating  a  corporation;  it  would  otherwise 
be  meaningless;  it  would  be  unnecessary  to  grant  corporate 
powers  if  the  two  original  companies,  possessing  these  already, 
were  not  to  be  dissolved  but  were  to  continue  in  being.  The 
effect  of  consolidation  is  to  be  distinguished  from  the  merger 
of  one  company  into  another.  It  is  a  necessary  result  of  con- 
solidation that  the  original  companies  are  dissolved,  and  a  new 
corporation  created  out  of  their  elements.  Each  set  of  stock- 
holders is  shorn  of  the  jx)wer,  which,  as  a  body,  they  had  before. 
Its  action  is  controlled  by  a  power  outside  of  itself.  Neither 
set  can  thereafter  perform  any  duty  of  building  or  managing 
the  road,  which,  before  such  consolidation,  it  could  and  should 
have  done.  Their  powers,  franchises,  privileges,  duties,  are 
gone  into  the  new  organization,  having  its  existence  under  the 
consolidation  act.  Nothing  remains  of  the  old  companies. 
They  must  have  passed  out  of  existence  and  the  new  company 
must  have  succeeded  them. 

Section  Twenty-Four. 
St.  Lonis,  I.  M.  &  S.  Ry.  Co.  r.  Berry,  113  IT.  S  465. 

Constitaent  exempt  organized  before  congtitntion  adopted;  consoli- 
dation org^anized  tliereafter  is  not  exempt. 

The  charter  of  1853,  of  the  Cairo  &  Fulton  Railroad  Com- 
pany, exempted  the  road  from  taxation.    The  constitution  of 
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the  state,  of  1868,  declares  that  the  property  of  corporations 
now  existing  or  hereafter  created,  shall  forever  be  subject  to 
taxation  the  same  as  that  of  individuals.  On  May  4, 1874,  the 
road  was  consolidated  with  the  St.  Louis  &  Iron  Mountain 
Railroad  Company,  forming  thereby  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company.  It  is  held  that  this  last 
named  company  has  not  obtained  the  exemption  from  taxa- 
tion. That  the  last  resultant  company  is  a  new  company, 
created  in  1874,  and  hence  subject  to  the  provisions  of  the 
constitution  of  1868.  This  conclusion  is  reached  from  the 
following  considerations :  the  consolidated  company,  viz.,  St. 
Louis,  Iron  Mountain  &  Southern  Railroad  Company,  is  not 
the  identical  corporation  which  was  the  Cairo  &  Fulton  Rail- 
road Company.  It  is  in  several  clauses  spoken  of  as  "  the  new 
company,"  in  the  sundry  resolutions  and  contracts.  The  two 
constituent  companies  agree  to  become  one  corporation,  and  a 
new  name  is  given  to  the  "new  corporation."  The  capital 
stock  is  made  different  from  that  of  either  or  the  aggregate  of 
both  of  the  old  companies.  All  property  of  either  company 
is  declared  to  be  conveyed  to  the  new  corporation.  The  new 
corporation  must  consequently  be  deemed  as  having  its  origin 
and  existence  as  of  May  4,  1874,  and  hence  subject  to  the  tax- 
ation clause  contained  in  the  constitution  of  1868.  Nor  is 
this  view  in  the  least  weakened  by  the  fact  that  the  charter 
of  1853  gave  the  Cairo  &  Fulton  Railroad  Company  the  right 
thereafter  to  consolidate  with  other  roads,  and  hence  that  this 
right  of  consolidation  was  thus  secured  by  contract  with  the 
state,  which  contract  the  state  could  not  thereafter  impair  by 
legislative  or  constitutional  provision.  Truly  such  contract 
exists,  and  it  gives  the  irrevocable  right  to  consolidate;  but 
such  consolidation,  whenever  it  occurs,  can  be  with  only  such 
powers  and  privileges  as  at  the  time  of  the  consolidation  may 
be  within  the  power  of  the  state  to  confer,  and  lawful  for  the 
new  corporation  to  accept.  It  must  be  presumed  that,  when 
the  original  corporation  entered  into  the  consolidation,  it  did 
so  in  full  view  of  the  existing  law,  and  with  the  intention  of 
forming  a  new  corporation,  such  as  the  constitution  and  laws 
of  the  state  at  that  time  permitted;  and  that  is  the  legal  effect 
of  the  transaction.  This  decision,  denying  to  the  new  corpo- 
ration any  exemption  privileges,  whatsoever,  of  the  old  cor- 
poration, makes  it  unnecessary  to  decide,  says  the  court, 
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whether  or  not  the  new  corporation  has  also  failed  to  acquire 
2k  pro  tanto  exemption,  to  the  extent  of  the  property  brought 
into  the  consolidation  by  the  Cairo  &  Fulton  Company  (under 
the  rule  laid  down  in  Kailroad  Co.  v.  Maine,  96  U.  S.  499). 


Skction  Twenty-Five. 
Maine  Central  Bail  road  Companj  r.  Maine,  96  U.  S.  499. 

ExemptlonB  dependent  on  separate  managrements  of  the  roads  are  lost 
when  consolidation  merges  all  the  roads  Into  one. 

Several  Maine  railroads  holding  charters  of  date  prior  to 
1874,  were  consolidated  by  various  acts  of  the  legislature  prior 
to  1874.  These  charters  respectively  provided  that  the  com- 
panies should  first  pay  ten  per  cent  to  the  stockholders,  and  a 
moiety  of  the  earnings  in  excess  of  that  to  the  state,  in  lieu  of 
other  taxation,  and  be  exempt  from  any  other.  Divers  provis- 
ions were  also  contained  in  the  respective  charters,  requiring 
the  company  to  keep  accounts,  make  reports,  etc. 

The  act  of  consolidation  provided  that  the  resultant  com- 
pany should  be  a  new  corporation  by  the  name  therein  men- 
tioned, that  it  should  have  "  all  the  privileges,  powers  and  im- 
munities" possessed  by  each  of  the  corporations  entering  into 
the  consolidation  agreement,  and  be  subject  to  all  the  legal 
obligations  resting  upon  them  respectively;  that  the  old  cor- 
porations should  not  be  deemed  extinguished  nor  their  charters 
annulled,  but  that  they  should  be  regarded  as  still  subsisting 
so  far  as  their  continuance  for  the  purpose  of  upholding  any 
right,  title  or  interest,  power,  privilege  or  immunity,  ever 
possessed,  exercised  or  enjoyed  by  either  of  them,  may  be 
necessary  for  the  protection  of  the  creditors  or  mortgagees  of 
e/ther  of  them,  or  of  such  new  corporation;  the  separate  ex- 
ercise of  their  respective  powers  and  the  separate  enjoyment 
of  their  respective  privileges  and  immunities  being  suspended 
until  the  protection  of  such  creditors  or  mortgagees  shall  re- 
quire their  resumption,  when  such  suspension  shall  cease,  so 
far  and  for  such  time  as  the  protection  of  such  creditors  or 
mortgagees  may  require. 

In  1874  the  state  imposed  a  general  tax  upon  the  consoli- 
dated company;  and  its  right  to  do  so  was  sustained.     So  long 
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as  the  constituent  companies  preserved  their  separate  existence 
and  remained  distinct  corporations,  only  the  limited  tax  pre- 
scribed in  their  charters  could  be  imposed  upon  them.  But 
when  they  were  merged  in  the  new  corporation,  their  distinct 
corporate  existence  ceased,  except  so  far  as  such  existence 
might  be  necessary  to  protect  their  creditors  or  mortgagees, 
or  those  of  the  new  corporation.  The  various  conditions  obli- 
gatory upon  the  original  companies  respectively  could  be  per- 
formed only  by  them  while  retaining  their  distinct  organiza- 
tion and  management;  such  conditions  related  to  the  accounts 
of  disbursements,  expenditures,  receipts,  for  the  inspection  of 
the  state  oflBcials,  and  were  to  be  performed  by  the  treasurers, 
directors  and  other  oflBcials  of  the  original  companies  respect- 
ively. Consequently,  by  merging  all  their  property  and  man- 
agement into  one,  they  utterly  disabled  themselves  from  com- 
plying with  these  conditions,  and  it  was  only  upon  such 
compliance  that  the  exemption  from  taxation  could  be  claimed. 
The  new  company  in  no  manner  assumed  these  conditions, 
neither  are  the  same  anywhere  made  obligatory  upon  it,  nor 
could  they  have  been  complied  with;  the  assets  of  all  the  com- 
panies were  intermingled,  and  continuous  ti-ains  were  run  over 
the  whole  length  of  the  several  roads.  It  became  impossible 
to  show  what  would  have  been  the  earnings  of  each  road;  only 
a  speculative  approximation  could  have  been  made.  The  ex- 
emption, therefore,  of  the  respective  original  companies  from 
taxation,  must  be  taken  with  the  qualification  that  it  was  only 
so  far  as  it  could  be  exercised  or  enjoyed  by  it  with  its  own 
officers  and  distinct  constitution;  where  the  enjoyment  or  exer- 
cise of  such  exemption  required  other  officers  or  a  diflferent 
constitution  the  grant  thereof  was  to  that  extent  necessarily 
inoperative.*  The  consolidated  company  was  a  new  corpora- 
tion, as  distinct  from  the  original  companies  as  though  it  had 
been  created  before  their  existence;  the  fact  that  their  powers, 
etc.,  were  conferred  upon  it,  makes  no  diflFerence;  a  new  cor- 
poration is  as  readily  created  by  the  union  of  corporations  as 
by  the  union  of  individuals;  and  its  powers  and  privileges  may 
as  well  be  designated  by  reference  to  the  charters  of  other 
companies  as  by  special  enumeration. 

»  FoUowinK    cases    distinguished :   U.  8.  665;  C.  &  O.  R.  R.  Co.  v.  Vir- 
Delaware  R.  R  Tax  Case,  18  Wall,   ginia,  94  U.  8.  718. 
206;   Central,  etc.,  v.    Georgia,  93 
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Seotton  Twenty-Six. 
State  T.  Maine  Central  B.  R.  Co.,  66  Maine  488. 

Same  topic. 

Action  by  the  state  to  recover  a  tax  on  property  in  the 
hands  of  a  railroad  company;  said  property  is  claimed  to  be 
exempt  from  taxation  because  it  was  exempt  in  the  hands  of 
the  company  originally  owning  it.     Tax  sustained. 

Defendant  is  the  result  of  two  successive  consolidations  of 
five  original  corporations.  The  tax  in  controversy  is  assessed 
upon  the  new  corporation  as  organized  under  the  last  act  of 
consolidation.  The  property  would  be  exempt  were  it  still  held 
by  the  original  corporations;  their  charters  contained  this  ex- 
emption and  it  was  irrevocable.*  The  original  corporations, 
however,  were  required  to  give  an  account  of  their  net  incomes 
and  be  taxed  on  that.  The  exemption,  therefore,  is  a  contnict 
with  each  road  respectively,  and  with  it  alone,  and  with  no 
other  corporation,  and  is  enforceable  only  so  long  as  it  com- 
plies with  the  conditions  imposed  as  to  accounts,  reports,  etc. 
The  exemption  must  be. granted  in  clear  terras;  no  presumption 
is  in  its  favor;  every  reasonable  doubt  is  against  it,  because 
taxation  is  necessary  to  government  and  is  never  presumed 
released.* 

The  five  original  corporations  became  consolidated.'  "A 
new  corporation  may  as  well  be  created  bj^  the  union  under  a 
new  organization,  of  existent  and  distinct  organizations  as  of 
individuals.  The  new  corporation  is  equally  distinct  from  its 
component  parts  whether  composed  of  corporations  or  of 
individuals.*  The  old  corporations  are  dissolved  except  so  far 
as  they  may  be  permitted  to  exist  for  the  purpose  of  protecting 
creditors  or  mortgagees.  The  corporate  rights  of  the  new 
corporation  are  those  derived  from  its  charter — the  act  of  con- 
solidation— under  and  by  virtue  of  which  alone  it  began  to  be, 
and  is." 

'Wilmington  R  R.  v.   Reid,  18  «  Special  Laws  of  1866,  c.  651. 

Wall  264;    Delaware  Tax  Cases,   18  *  Bishop  v.  Brainerd,  28  Conn.  289; 

Wall.  206;  Humphrey  v.  Pegnes,  16  McMahon  v.  Morrison,  16  Ind.  172; 

WaU.  244,  249;  Erie  Ry.  Co.  v.  Penn-  Clearwater  v.  Meredith,  1  WaU.  25, 

sylvania,  21  Wall.  492,  498.  40;   State  v.  Sherman,  22  Ohio  411; 

« Tucker  v.  Ferguson,  22  Wall.  527,  Hamilton    v.   Hobart,   2  Gray   543: 

575;  St.  Louis  v.  Boatman's,  etc.,  47  Com.  v.  A.  &G.W.  R.,  58  Penn.  St  9. 
Mo.  155. 
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The  act  of  consolidation  speaks  of  defendant  as  a  neio  cor- 
poration; so  does  the  agreement  of  consolidation;  these  also  fix 
the  number  of  directors,  amount  of  capital,  number  of  shares. 
The  act  continued  the  existence  of  the  original  corporations  so 
far  as  for  the  purpose  of  upholding  any  right,  title  or  interest, 
power,  privilege  or  immunity  ever  possessed,  exercised  or  en- 
joyed by  either  of  them,  may  be  necessary  for  the  protection 
of  the  creditors  or  mortgagees  of  either  of  them,  or  of  such 
new  corporation.  The  rights,  franchise,  property  and  inter- 
est of  the  original  corporations  was  deemed  vested  in  the  new 
one. 

The  defendant  must  be  enabled  or  required  to  make  the 
several  returns  of  net  income,  in  order  to  claim  the  immunity; 
this  it  did  not  do  and  can  not;  it  is  a  new  corporation,  having 
its  own  stock  the  same  as  if  the  stockholders  were  original 
subscribers  thereto. 

The  new  corporation  dates  its  corporate  life  from  the  special 
act  of  consolidation;  that  was  the  grant  of  a  new  charter;  its 
alleged  claim  to  exemption  must  arise,  if  at  all,  from  that  act. 
None  is  conferred  in  clear  terms;  there  was  no  consideration 
for  any;  the  roads  which  were  consolidated  had  been  built  for 
a  long  time;  the  act  conferred  a  benefit  on  the  stockholders  of 
the  old  corporations  by  giving  them  a  charter  to  form  a  new 
one.  For  a  state  to  give  up  its  right  of  taxation  there  must 
appear  a  grant  in  positive  terms  and  upon  an  adequate  consid- 
eration.* 

The  new  corporation  has  commingled  all  the  stocks,  assets 
and  properties  of  the  five  old  ones  and  can  not  make  the  net 
income  reports  on  which  the  exemptions  were  conditioned,  and 
even  if  it  could,  yet  the  reports  hy  it  made  are  not  the  same  as 
reports  made  by  the  original  companies;  its  officers  are  not 
their  officers.  The  original  corporations  are  continued  in  ex- 
istence, but  only  as  to  the  protection  of  their  creditors  and 
mortgagees;  otherwise  they  cease  to  be,  and  can  not  and  do 
not  make  such  reports. 

The  new  corporation  accepted  its  charter  at  a  time  when 
the  statute  reserved  the  right  to  the  state  to  amend,  alter  or 

» Tucker  V.  Ferguson,  22  WaU.  537;  Boatsman,  etc..  47  Mo.  150,  155; 
Jones,  etc.,  M.  Co.  v.  Common-  Christ  Church  v.  Pennsylvania,  24 
wealth,  69  Pa.  St.  187;  St.  Louis  v.    How.  800, 
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rejieal  charters,  and  hence  accepted  it  subject  to  such  reserva- 
tion.* 

The  act  of  consolidation  is  as  fully  an  act  of  incorporation 
as  any  other;  no  particular  form  of  words  is  requisite  to  create 
a  corporation;  a  grant  to  hold  mercantile  meetings  has  been 
held  to  confer  corporate  capacity.'  The  new  corporation  ob- 
tains the  rights  mentioned  under  the  old  charters,  merely  by 
reference  thereto,  and  such  act  should  be  strictly  construed 
against  the  corporation.' 

The  act  gave  defendant  "  all  the  powers,  privileges  and  im- 
munities possessed  by  each  of  the  corporations,"  but  does  not 
give  all  possessed  "  by  each  and  any  one^  or  any  two  of  the  cor- 
porations." Some  had  an  exemption  and  some  not.*  The 
grant  is  therefore  only  as  to  such  privileges  as  all  the  corpora- 
tions had;  and  does  not  cover  such  as  some  had  and  some  had 
not. 

Some  of  the  corporations  were  formed  out  of  mortgagees  of 
pre-existing  corporations;  these  as  well  as  the  last  consolidated 
company  were  new  corporations,  alike  by  common  law  and  by 
statute. 

The  act  imposing  the  tax  is  clearly  valid,  and  in  no  case 
should  a  legislative  act  be  held  invalid  until  the  violation  of 
the  state  or  federal  constitution  is  proved  beyond  all  reasonable 
doubt.' 

Section  Twenty-Seven. 
Ohio  &  Mississippi  R.  R.  Co.  t.  Weber,  96  lU.  443. 

When  ono  eonstitnent  is  domestic  tlie  consolidation  is  formed  under 
laws  of  Illinois  and  subject  to  general  tax. 

Suit  by  the  Ohio  &  Mississippi  Railway  Company  to  enjoin 
collection  of  taxes  extended  on  its  capital  stock  in  1875;  tax  is 
resisted  on  the  ground  that  complainant  is  not  a  corporation 

^TomlinBon  V  Jesup,  15  Wall.  454,  'Bowling  Green,  etc.,    R.   R.    v. 

458;  W.  W.  R.  R.  v.  Supervisors,  85  Warren  Ck>unty  Court,  10  Bush  (Ky.) 

Wis.  257;  Bangor  v.  Smith,  47  Maine  711. 

84;  Roxbury  v.  Boston,  etc.,  R.  R,  6  ^The  court  argues  this  point  quite 

Gush.  424;  Holyoke  Ck).  v.  Lyman,  15  exhaustively. 

Wall  500;  Miller  v.  State,  15  WaU.  » Ogden  v.  Saunders,  12  Wheat. 

488.  214, 270. 

'  Denton  v.  Jackson,  2  Johns.  (N. 
Y.)Ch.  824. 
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created  under  the  laws  of  Illinois  within  the  meaning  of  the 
revenue  law.'    The  tax  is  sustained. 

When  a  corporation  is  formed  under  the  laws  of  Illinois  by 
CDUsolidation  of  others  (which  are  merged  into  the  new  cor- 
poration thus  formed)  one  of  the  constituent  companies  being 
an  Illinois  incorporation,  the  new  corporation  thus  formed 
is  to  be  considered  as  one  of  the  "companies  incorporated 
under  the  laws  of  this  state/'  within  the  terms  and  meaning 
of  the  last  clause  of  the  first  section  of  the  revenue  act.*  And 
the  capital  stock  (located  or  used  in  this  state)  of  such  corpora- 
tion is  taxable  as  such;  it  is  the  same  as  a  corporation  operat- 
ing in  two  adjoining  states,  having  a  charter  from  each,  and  it 
has  been  decided  as  to  such  that  the  capital  is  taxable  in  Illinois.* 

The  complainant  owns  a  railroad  extending  through  Illinois 
and  Indiana  into  Ohio;  its  corporation  was  formed  by  an  Illi- 
nois  corporation  consolidating  with  companies  of  other  states; 
this  was  done  by  virtue  and  authority  of  an  Illinois  statute;  it 
remains  as  much  a  corporation  *'  created  under  the  laws  of  this 
state,"  as  if  the  original  Illinois  corporation,  acting  under  power 
granted  by  this  state,  had  purchased  the  lines  of  railroad  out- 
side of  the  state,  by  permission  of  the  states  in  which  they  lie 
and  was  operating  the  same.  The  consolidated  corporation 
(complainant)  is  one  corporation,  having  franchises  from  sev- 
eral states,  and  in  its  relation  to  Illinois,  must  be  considered  as 
having  a  franchise  therefrom,  enabling  it  to  transact  business 
therein,  and  elsewhere,  by  permission  of  the  governing  power 
where  it  so  does. 

The  method  of  apportioning  the  tax  is  fair  and  reasonable; 
it  practically  uses  as  a  basis  only  so  much  of  the  railroad's 
property  as  is  used  in  this  state,  fixing  the  assessment  value  at 
such  proportion  as  the  part  in  this  state  bears  to  the  entire 
property  here  and  elsewhere. 

Suction  Twenty-Eight. 

State  ex  rel.  Bain,  Treasnrer,  t.  Seaboard  A  Roanoke  S.  S.  Co.,  52  Fed- 
eral Reporter,  450  (Circuit  Court,  £.  D.  of  North  Carolina). 

Taxation  of  shares;  increase  In  number  of  same  by  consolidation. 

Action  by  the  State  of  North  Carolina  to  recover  a  tax 
alleged  to  be  due  from  the  Seaboard  &  Boanoke  B.  R.  Co. 

>  Section  8,  Rev.  Stats.,  1874,  p.  858.       'Quincy  Bridge  Ca  v.  County  of 
1  March  30,  1872.  Adams,  88  DL  615. 
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Defendant's  predecessor  was  a  North  Carolina  corporation 
subject  to  a  "  tax  not  exceeding  twenty-five  cents  per  annum 
per  share  on  each  share  of  the  capital  stock,  whenever  the 
annual  profits  thereof  shall  exce-ed  six  per  cent." 

By  an  act  of  the  legislature  of  North  Carolina,  the  stock- 
holders of  a  certain  Virginia  corporation  were  constituted 
stockholders  in  the  original  North  Carolina  corporation. 

It  is  held  that  this  imposition  is  not  to  be  regarded  as  a  tax 
upon  property,  but  as  a  royalty  annexed  to  the  franchise  for  the 
grant,  "the  contract  price  to  be  paid  by  the  company  or  its 
shareholders  for  the  franchise  granted  to  them;"  it  rests  upon 
the  company  as  a  company,  and  is  properly  chargeable  upon  the 
corporation.  The  act  of  consolidation  increased  the  shares  by 
the  number  brought  in,  and  hence  the  tax  must  be  upon  the 
total  thus  obtained.^ 

Section  Twenty-Nine. 
Sundry  instances. 

Where  there  is  no  new  grant  of  corporate  power,  the  consol- 
idation is  presumed  to  have  the  tax  exemptions  of  the  original 
companies;  they  are  maintained  unless  taken  away  by  statute. 
Tennessee  v.  Whit  worth,  117  U.  S.  147;  6  S.  C.  R.  649. 

The  constituent's  tax  exemption  may  accrue  to  the  consoli- 
dation, although  the  latter  has  in  the  meantime  accepted  new 
legislation  (upon  other  subjects).  State  v.  Com.  of  R.  R.  Tax- 
ation, 37  N.  J.  243. 

In  a  case  of  mere  variations  of  the  charter,  amounting  to 
neither  merger  nor  consolidation,  the  tax  exemption  of  course 
remains.     Cheraw,  etc.,  R.  Co.  v.  Commissioners,  88  N.  C.  519. 

Consolidation  must  pay  the  fee  to  the  secretary  of  state, 
whether  it  be  composed  entirely  of  domestic  constituents  or 
not.    Ashley  v.  Ryan,  —  Ohio  — ;  31  N.  E.  721. 

A  re-incorporation  is  a  new  corporation,  and  must  pay  fran- 
chise tax,  under  laws  of  1886.  In  re  New  York  &  Suburban 
I.  Co.,  40  N.  Y.  St.  139. 

See  other  instances  in  sections  two,  three  and  four,  Chapter 
VIII,  sujpra. 

'  It  has  been  held,  however,  that  the  is  not  to  be  regarded  a^  an  increase 

practical  consolidation  of  two  corpo-  of  capital  stock  of  either.    Einstein 

rations  by  one  acquiring  the  owner-  v.  Rochester  Q.  &  E.  Co.  (N.  Y.),  40 

ship  of  tlie  capital  stock  of  the  other,  N.  E.  R.  680. 
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(575) 
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What  acts  do,  and  what  do  not  constitute  grants  of  corporate 
capacity 562,  555,  5fl0,  665,  667,  574 

INDEBTEDNESS— 

Includes  liability  for  death  loss 428 

INDIVIDUALr- 

Holding  under  a  colorable  transfer  from  a  corporation  has  no 
power  to  build  road 57 
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INSURANCE  COMPANIES—                                                                 page. 
Acts  for  their  consolidation  considered 183 

IRRIGATING  COMPANY— 

One  may  buy  all  the  property  of  the  other 496 

J 

JUDGMENT— 

New  corporation  not  boitnd  by  judgment  obtained  against  the  old.    209 
Consolidation  not  bound   by  judgment   obtained   against   con- 
stituent     210 

L 

LEASE— 

Invalid,  no  damages  given  for  refusal  to  further  perform 27 

Power  to  lease  railroad  is  not  included  in  general  power  to  make 

contracts  for  transportation 80 

By  gas  company  of  propertj  and  franchises,  invalid 36 

An  Ulegal  railway  lease  is  a  grave  public  offense;  the  courts  will 
not  enforce  its  terms  nor  allow  quantum  meruit  nor  restore  the 

property  to  the  lessor 37 

Unauthorized  does  not  become  executed  and  enforceable  as  to  the 

future  by  three  years'  continuance 41 

When  authorized,  may  be  on  terms  which  leave  no  dividends  for 

the  common  stock 42 

Power  to  make  is  not  among  the  ordinary  powers  of  railroad  cor- 
porations   43 

Invalid  unless  both  lessor  and  lessee  have  power  to  enter  into  it . .  43 

Power  to  make  should  be  implied  from  circumstances 46 

For  999  years  on  portion  of  road,  sustained 14 

Of  road  for  999  years,  invalid 48 

By  horse  railroad  company,  invalid 48 

Perpetual  lease  held  invalid  at  suit  of  lessor's  stockholders. ......  55 

Illegal,  enjoined  at  suit  of  the  state 62 

Unauthorized  and  illegal,  remedy  should  be  sought  by  ejectment 

and  not  in  equity 168 

Not  entitled  to  hearing  on  change  of  depot  location 564 

Not  implied  in  power  to  consolidate 506 

But  is  in  the  power  to  contract  for  the  use  of  the  road 506 

LIABILITIES  OF  THE  ORIGINAL  CORPORATION— 

For  infringement  of  patent  by  company  operating  jointly  with  it    360 
Liable  at  law  upon  its  own  bonds  even  after  consolidation,  statute 

so  providing 364 

Lease  unauthorized,  lessor  Uable  for  injuries  to  lessee's  passen- 
gers  365,  887,  376,  377,  371,  870,  867,  368 

Also  for  injTuies  to  lessee's  employes 869 

Conflict  of  authorities  on  this  point 372,  873,  387 

Not  liable  to  persons  using  highway  for  defects  in  fencing 878,  387 

Original  corporation  liable  in  one  state  though  its  charter  surren- 
dered in  another 367 
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UABILITIES  OF  ORIGINAL  CORPORATION— Confin«ed             page. 
Liability  for  tort  is  not  against  the  original  and  succeeding  corpo- 
ration jointly 869 

Contrary  view 887 

Lease  unauthorized,  lessor  liable  for  stock  killed  by  lessee.  871, 877, 

879,  887 

And  may  be  so  even  when  lease  authorized 872 

Lessor  liable  for  freight  lost  by  lessee 880,  887 

Also  for  additional  servitude  imposed  on  land 881 

Also  for  fires  set  by  lessee 882 

But  not  for  work  done  on  road  by  lessee's  order 8^6 

Original  corporation  not  liable  for  damages  done  after  foreclosure 

and  possession  taken 888 

In  some  cases  lessor  and  lessee  each  liable 403 

And  perhaps  both  jointly 403 

Original  corporation  passes  out  of  existence  by  consolidation. .  .200,  205 

And  debt  against  it  is  extinguished 808 

LIABILITIES  OF  THE  SUCCEEDING  CORPORATION— 

It  is  liable  at  law  for  debts  of  the  constituent 198 

Liability  for  tort  is  not  against  original  and  succeeding  corpo- 
rations jointly 869 

Contrary  view 887 

Is  under  restrictions  as  to  rates  of  fares  imposed  by  law  existing 
at  time  of  consolidation  though  not  existing  when  constituents 

were  chartered 890,  898 

Is  subject  also  to  subsequent  legislative  alteration,  as  were  the 

constituents 897 

Is  liable  at  law  for  torts  of  constituent 899 

But  not  subject  to  judgment  obtained  against  constituent 

alone,  as  to  ^y^hich  it  has  had  no  day  in  court 899 

Lessee  liable  for  fire 401 

Also  for  stock  killed 401 

Also  for  death,  though  occasioned  by  lessor's  servants 403 

Lessee  and  lessor  each  liable 403 

And  perhaps  both  jointly 403 

Consolidation  takes  property  charged  with  equities  against  con- 
stituents   408.  414 

Must  fiuniBh  gas  free  to  hospital,  as  agreed  by  constituent 404 

Is  liable  for  overfiow  through  obstruction  placed  by  constituent. .  405 

Liable  in  assumpsit  for  constituents'  debts 406 

And  at  law  for  death  of  passenger 409,  407 

Or  injury  to  employe  of  constituents 408 

Also  for  bonds  of  constituents,  but  not  as  secured 410 

The  succeeding  corporation  is  liable  though  the  prior  construction 

company  is  apparently  (but  not  really)  in  possession 413 

Consolidation  paying  only  with  stock  takes  property  subject  to 

debts  of  constituent -  415 

But  contra  when  the  new  corporation  has  also  new  stockhold- 
ers in  it 416 
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LIABIUTIES  OF  SUCCEEDING  CORPORATION— Conftnwed.        page. 
Consolidation  liable  to  the  extent  that  the  assets  were  paid  for 

with  stock 416 

Liable  also  for  equities  of  which  it  had  notice 419 

Foreclosure  purchaser  liable  for  repairs  made  under  contract  of 

which  it  avails  itself 420 

Not  liable  for  condemnation  judgment 421 

Must  perform  original  company's  charter  duties  as  to  bridges, 

highways  and  streams 422 

But  not  contract  as  to  building  depot 428 

Nor  by  contract  as  to  stopping  trains 424,  426 

Nor  as  to  extending  tracks. 482 

Consolidation  not  subject  to  claim  for  injuries  unless  assumes  same, 

when  original  corporation  remains  liable 428 

Lessee  not  liable  for  killing  stock  unless  brought  under  terms  of 

the  statute 481 

Nor  unless  injury  happened  as  charged  on  its  own  road  and 

not  on  lessor's 438 

But  by  such  duties  of  stoppage  as  are  of  public  nature. 424 

Purchasing  company  liable,  by  statute  for  original  corporation's 

debts 427 

Also  for  death  loss  (though  statute  says  indebtedness) 428 

M 

MAJORITY  OF  STOCKHOLDERS— 

Can  not  divert  property  from  corporate  purposes 26,  41,  49 

MINORITY  OF  STOCKHOLDERS— 

May  prevent  diversion  of  franchise,  powers  or  property  from  cor- 
porate purposes 27,  41,  49 

MONOPOLY— 

In  lumber  trade  illustrated  and  held  illegal 88 

So  also  in  manufacturing  preserves 90 

The  sugar  trust  condemned 98 

Must  not  be  effected  under  guise  of  corporate  existence 96 

Trust  in  biscuit  making  held  illegal 96 

I>efinition  of 97 

The  whisky  trust  condemned  and  diasolved 117 

Aggregation  of  properties  by  even  a  single  corporation  is  limited 

to  what  it  puts  to  industrial  use 121,  128 

The  standard  oil  trust  held  illegal 129 

Reasons  for  holding  monopolies  invalid,  given 182 

A  coal  trust  enjoined  under  the  Sherman  law 188 

MORTGAGE— 

By  gas  company,  which  has  received  no  public  benefit,  is  valid.  .87,  111 
Power  to  make  is  included  in  power  to  sell 848 

MOTIVE  OF  LITIGANT— 

Whether  it  can  be  inquired  into 158, 154 
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P 
•  *  PARI  DELICTO  "—  PAGE. 

Maxim  at  times  ignored  in  equity 8,  10 

In  favor  of  party  whose  gailt  was  not  in  the  contemplation  of  the 
statute 8,10 

PABTIES— 

Corporation  is  necessary  party  in  suit  to  enjoin  another  from  act- 
ing under  its  powers 457 

Also  a  proper  party  in  suit  to  judicially  establish  its  own  death    457 

PABTNERSHIP— 

Corporations  can  not  enter  into 118 

Reasons  why  they  can  not 114, 131 

Qiuun  partnership  formed  by  double  incorporation 246 

Not  created  by  turangement  for  through  shipping 458 

POOLING  ARRANGEMENT— 

Between  railroads;  how  it  differs  from  traffic  arrangement 14 

Such  arrangement  is  invalid 17 

POWERS  OF  CORPORATIONS- 

Are  only  those  granted  in  the  charter 1,8,80,31 

Reserved  in  articles  of  association,  are  to  be  strictly  construed. . .      26 

All  persons  are  bound  to  take  notice  of  tlieir  limits 27,  47 

Doubts  are  solved  against  their  existence 27 

While  to  be  strictly,  are  also  to  be  reasonably,  construed 52 

Especially  when  state  parts  with  nothing,  but  consents  only  to 
transfers  or  re-arrangements 52 

PUBLIC  DUTIES— 

Are  upon  the  considerations  received,  such  as  eminent  domain 

privilege  and  assistance  of  taxation 27 

Corporation  not  allowed  to  disable  itself  from  performing  same, 

26,  88, 41,  99 

Unless  by  legislative  consent 26,  86,  51 

Tracks  can  not  be  removed  without  legislative  consent 87 

But  may  b?  abandoned  where  public  not  discommoded 37 

So  long  as  no  public  duty  has  arisen,  parties  may  agree  not  to  enter 

into  competition  to  obtain  the  right  to  supply  water  to  a  city. . .      87 
Corporations  owing  no  duties  to  the  public  are  under  no  restric- 
tions as  to  ptux;hase  or  transfer 63 

So  long  as  they  do  nothing  injurious  to  their  stockholders  or 

to  the  public  welfare 63 

Distinction  shown  between  corporations  owing  and  those  not  owing 
duty  to  public 64,  72 

PURCHASE— 

Authority  to  purchase  may  amount  to  an  act  of  incoiporation. . .    252 

PURCHASING  CORPORATION— 

Obtains  limitation  on  liability  for  killing  cattle 506 

Does  not  include  land  grants  not  connected  with  operation  of 
road,  unless  specially  designated 507 
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QUANTUM  MERUIT—  page. 

Recovery  japon,  allowed  at  timeB 3,  10 

Allowed  as  for  use  and  occupancy  when  lease  void 36,  87 

Not  allowed  the  lessor  when  railway  lease  void— Doctrine  of  pari 

delicto  ia  applied 37 

Not  allowed  to  recover  expenditures  for  repairs  made  under  an 

illegal  lease 48 

QUO  WARRANTO— 

Sustained,  forfeiting  charter  because  of  illegal  sale 58 

R 

RECEIVER— 

Appointed  to  manage  property  of  a  dissolved  illegal  combination 

pending  reorganization 96 

REMOVAL- 

Petition  for,  must  negative  double  citizenship 254 

RESTRAINT  OF  TRADE— 

Contracts  not  necessarily  void 2 

Cases  upon,  reviewed 15 

Restriction,  so  long  as  reasonable,  is  valid 16,  63 

Agreement  valid,  withdrawing  steamboat  from  particular  route. .  76 
Private  park  may  be  limited  in  its  use  to  patrons  of  certain  rail- 
way   77 

Partial  restraint,  not  checking  competition,  upheld 78 

Pooling  of  sales  and   profits  though  checking  competition  sus- 
tained so  long  as  not  tending  to  monopoly 70 

Partial  restraint,  including  ail  the  United  States  except  Nevada  and 

Montana,  sustained 81 

Patented  article  may  be  restricted  in  use  or  withdrawn  altogether.  81 

But  if  it  be  of  a  public  nature  then  all  must  be  accommodated.  82 

The  English  doctrine  past  and  present 82 

Various  cases  considered 118 

Entire  restraint  is  void 119 

A  party  can  not  restrict  himself  to  the  manufacture  of  only  cer^ 

tain  articles 127 

Principles  under  which  determined 134 

RIGHTS  OF  THE  ORIGINAL  CORPORATION— 

Does  not,  by  consolidation,  lose  right  to  a  voted  tax 437 

Nor  right  to  subscription  by  sale  of  portion  of  i-oad 444 

Nor  by  sale  of  the  whole  road 444 

Nor  by  lease  in  perpetuity 445 

Town  does  not  lose  its  rights  on  a  bond  by  changing  to  a  city 446 

Nor  does  a  college  by  changing  its  name 446 

Corporation  may  still  collect  a  judgment,  though  all  its  property 

has  been  sold  on  foreclosure 447 

Lessor  does  not  lose  its  rights  to  condemnation  proceedings 448 

Nor  to  compensation  on  change  of  grade. .' 448 

Does  not  forfeit  its  franchise  by  sale  of  road 449 
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RIGHTS  OF  THE  ORIGINAL  OORPORATION-Conttntied.  page. 

Is  not  dissolved  by  the  mere  fact  of  failing  to  comply  with  charter  450 

May.  recover  on  note  when  illegal  consolidation  can  not  do  so 497 

RIGHTS  OF  THE  SUCCEEDING  CORPORATION— 

It  receives  all  the  properties  and  powers  of  the  old  companies. . .  •  147 
May  make  a  purchase  money  mortgage  and  issue  bonds  to  release 

those  of  the  old  companies 148 

Are  not  new  creations  of  powers  but  such  as  the  constituents  pos- 
sessed   164 

Can  not  enforce  subscriptions  till  consolidation  fully  perfected. . .  161 

May  use  patent  under  licenses  granted  to  the  constituents ItO 

Consolidation  is  entitled  to  the  rights  of  the  (»iginal  corporation.  478 

The  manner  of  devolution  is  immaterial 418 

Foreign  consolidation  obtain  right  to  condemn  land 481 

Title  to  constituents  properties  vests  ipso  facto  in  consolidation.  484 

Or  by  articles  of  association 4t^ 

Consolidation  is  entitled  to  tax  voted  to  constituent 459, 487 

Obtains  constituent's  power  to  hold  land 474,  470,  487 

Also  its  power  to  condemn  land 606,  481,  475 

And  its  right  to  use  of  street 475 

And  is  to  be  substituted  in  condemnation  proceedings 477 

Is  entitled  to  bonds  voted  in  aid  of  constituents 488,  489,  491 

And  to  bond  made  to  constituent 493 

City  is  successor  to  town 494 

Leasee  does  not  acquire  franchise  of  building  road 490 

When  consolidation  is  iUegal  it  can  not  recover  on  note 497 

Irregular  consolidation  can  not  recover  on  a  subscription  to  origi- 
nal corporation 498 

But  subscriber  is  entitled  to  bonds  of  original  corporation. ...  6(0 
Consolidation  can  not  collect  from  subscriber  till  all  proceedings 

are  perfected 601 

Conditional  stock  subscriptions  can  not  be  sold  unless  statute 

gives  express  power 602 

Foreign  corporation  must  make  proof  of  laws  to  entitle  them  to 

subscriptions 608 

Lessee  not  entitled  to  hearing  on  change  of  depot  location 604 

Ownership  of  former's  stock  does  not  make  identity  in  interest. . .  604 
Consolidation  obtains  constituent's  exclusive  privilege  to  make 

gas 606 

And  certain  exemptions  for  employee 606,  607 

Obtains  the  right  of  eminent  domain 606 

The  rights  of  a  lessor  constituent 606 

May  issue  stocks  to  full  value  placed  on  property,  though  bought 

for  less,  so  long  as  no  fraud  or  deceit  is  practiced 607 

But  can  not  exceed  net  values  left  after  deducting  debts 607 

S 
SALE— 

Of  railroad,  plea  must  allege  that  roads  were  not  parallel  and  not 

competing 89 
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SALE^Continued,  •         page. 

Sale  to  a  competing  company  can  not  be  indirectly  made 89 

Of  property  and  franchiseB,  invalid,  not  embraced  under  power  to 

consolidate 58 

Of  entire  plant,  in  futherance  of  monopoly,  is  invalid 117 

SCHOOL  BOARD— 

Liable  for  predecessor's  debts 285 

STOCK— 

One  railroad  corporation  can  not  absorb  another  by  buying  all  its 

stock , , 40 

Preferred  and  guaranteed  referred  to 42 

One  corporation,  unless  expressly  authorized  by  law,  can  not  buy 

stock  in  another 66 

Unless  in  course  of  some  legitimate  business  purpose  or  neces- 
sity   66,  69 

Purchase  by  one  corporation  of  shares  in  another,  not  valid 112 

Held  by  a  trust  formed  for  holding  it  can  not  be  by  it  sold 497 

Held  by  one  corporation  in  another 509 

May  be  restrained  by  stockholder  of  former 509 

Held  by  one  in  another,  distinction  between  holding  for  investment 

and  to  create  monopoly 518 

Purchase,  for  latter  purpose,  enjoined  at  suit  of  attorney-general.  525 
Nor  can  such  purchase  be  indirectly  made  through  means  of 

non-competing  corporations. 527 

Held  in  another  may  be  valid  when  held  by  corporations  owing  no 

duty  to  the  public 529 

Also  by  corporation  which  owes  such  duty  when  holding  is  reason- 
ably necessary 581 

Holding  can  not  be  collaterally  assailed  as  invalid 529 

Various  instances  of  legal  and  of  illegal  holdings 582 

STOCKHOLDERS— 

Majority  can  not  divert  property  from  corporate  purposes 26,  41,  49 

Minority  may  prevent  diversion  of  franchise  powers  or  property 

from  corporate  purposes 27,  41,  49 

Majority,  when  no  time  of   duration  specified,  may  sell  entire 

property 58 

Or,  with  legislative  consent,  lease  it,  upon  paying  to  minority 

value  of  their  shares 58 

Can  not  be  compelled  to  go  into  consolidation 199,  200 

Involving  the  addition  of  a  new  and  different  business 199 

Though  the  existing  statutes  permit  such  consolidation 199 

Such  act  is  permissive,  not  mandatory 199 

May  demand  sale  of  property  after  expiration  of  charter 824 

Dissenting  contrary  view 881 

Must  be  unanimous  consent  to  consolidation 881,  888,  887,  857,  858 

Or  to  sale  of  entire  property  and  franchise 884 

Can  not  object  to  sale  and  taking  his  pay  in  stock  when  such  is 

necessary 849,  850,  357 

But  may  object  to  unnecessary  diversion  of  corporate  prop- 
erty   852 
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STOCKHOLDERS— Con^niiai  page. 

Stockholders  are  not  entitled  to  distribntion  of  stock  obtained  from 

other  corporation  till  debts  have  been  paid 853,  357 

May  be  compelled  to  take  his  share  in  money 354 

Though  estopped  from  enjoining  oonsoiidatian 343,  357 

May  be  entitled  to  be  paid  value  of  his  interest 884,  337,  350 

Minority  may  prevent  transfer  for  a  term  of  yeaiB  on  share  of 

profits 340 

Or  purchase  of  stock  of  another  ooiporation  with  stock  of 

their  own 341 

May  prevent  control  of  their  corporation  by  rival  organization  by 

means.of  holding  stock 842,  858 

But  can  not  prevent  mere  business  rivalry 858 

Stockholder  not  bound  by  new  charter  till  he  consents  thereto 345 

By  force  of  consolidation  becomes  stockholder  of  the  new,  and 

ceases  to  be  of  the  old  corporation 846 

May  enjoin  diversion  of  corporate  funds 358 

Entitled  to  be  recognized  though  hostile  to  the  corporation 358 

May  bring  suit  when  corporation  fails  to  do  so 358 

SUBSCRIPTION  TO  STOCK— 

Not  collectible  by  consolidation  if  proceedings  imperfect 181 

Questioned  whether  subscriber  can  be  forced  into  consolidation. .  181 
Can  not  be  demanded  by  a  new  corporation  distinct  from  the 

original  company 213 

SUBSCRIBER— 

When  sued  can  not  plead  consolidation  in  bar  but  only  in  abate- 
ment   357 

Is  not  released  by  agreement  providing  for  cancellation  of  stock. .  357 

Is  not  released  by  consolidation 358 

Is  released  in  material  change  in  corporate  purpose  or  investment  858 

Released  by  consolidation 492 

Ekititledto  bonds  of  original  corporation 500 

T 

TAXATION— 

The  consolidation  is  subject  to  taxation  as  a  new  corporation. .  .203, 205 

So  is  one  organized  to  buy  on  foreclosure 204 

Bridge  company  is  taxable  on  its  capital  in  state  in  which  consol- 
idation was  organized 249 

The  purchasing  company  obtains  seller's  tax  exemptions 536 

Consolidation  has  same  basis  of  tax  on  dividends  as  had  the  con- 
stituents    537 

And  remains  liable  for  tax  on  dividend  scrip 538 

Successor  company  remains  liable  for  special  tax 538 

Tax  should  be  apportioned  to  the  value  within  the  state 539 

Can  not  be  said  to  be  formed  under  one  state  when  composed  of 

corporations  of  different  states 589,  548 

Original  corporation  retains  exemption  though  reorganized 544 

Consolidation  entitled  to  constituents*  exemptions 545 
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TAXATION— Continued.  page. 

Exemptions  contained  in  charter  as  amended  may  be  conferred 

on  new  corporation  by  reference 546 

Each  constituent  remains  under  its  own  exemptions 547 

So  does  each  porti<xi  of  the  property 547 

Ck>nsolidation  obtains  no  greater  right  than  the  constituent  had. . .  550 
New  grant  oi  cc^rporate   capacity   disables   consolidation  from 

claiming  tax  exemption  of  constituent 552 

As  to  what  constitutes  new  grant 555,  560,  565, 567 

Exemption  does  not  pass  by  assignment 574 

Nor  by  sale  of  road 556,  558 

Prior  exemption  does  not  accrue  to  consolidation  organized  after 

constitutional  prohibition  thereof 566 

Exemption  is  lost  by  destroying  separate  management,  on  which 

it  depended 568 

One  constituent  being  domestic,  the  consolidation  is  taxable  under 

law  of  that  State 572,  574 

Number  of  shares  increased  by  consolidation,  the  total  is  taxable  573 
Foreclosure  purchaser  not  entitled  to  tax  exemption 561,  562 

TAXES  IN  AID— 

Voted  to  constituent  belong  to  consolidation 459,  487 

TELEGRAPH  COMPANY— 

Can  not  be  given  an  exclusive  right  along  railroad  line 78 

THROUGH  CARRIAGE— 

Contracts  for,  are  valid 24,  25 

Shipping  arrangement,  for  through  carriage,  creates  neither  con- 
solidation, nor  partnership 452 

TRAFFIC  ARRANGEMENT— 

Illegal  and  void  as  to  some  of  parties  is  void  as  to  all 55 

Between  railroads,  sustained,  difference  from  *^  pool *'  explained. .      14 

u 

ULTRA  VIRES— 

Doctrine  of,  inapplicable  to  demand  for  compensation  for  actual 

benefits 8 

Not  favored  when  accomplishing  a  wrong 8,  26,  69 

But  greatly  favored  to  prevent  one ^ 3,  26,  69 

Not  favored  in  aiding  party  to  retain  benefits  without  making 

compensation  for 4 

In  such  case  defense  repugnant  to  sense  of  natural  justice  and 

contrary  to  weight  of  modem  authority 5 

Can  not  be  pleaded  by  one  who  has  derived  benefit  from  executed 

contract 18 

But  may  be  invoked  by  the  state  against  the  corporation 18 

Or  by  any  party  as  against  matters  not  yet  performed 20 

Contract  made  by  directors  beyond  power,  c€tn  not  be  enforced 

though  ratified  by  the  stockholders 82,  41 

This  defense  not  sustained  in  favor  of  person  who  has  de- 
layed making  it,  while  rights  have  accrued  to  others. ....  .45,  71 
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ULTRA  VIRES— Continued.  page. 

Not  applied  in  favor  of  individuals  as  stricUy  as  upon  inquiry  by  . 

the  state 46 

Inquiiy  as  to  validity  of  existing  consolidation  can  be  by  the  state 

only 46 

Consummated  transaction  can  be  impeached  only  by  the  state. . .  822 
Corporation  holding  stock  in  another 512 

V 

VOTING  OF  STOCK— 

Stock  can  not  be  voted  in  favor  of  corporation  holding  it  and 
against  interests  of  its  own  corporation 52o 
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